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CASES  ARGUED  AND  DETERMINED 

IM  THE 

SUPREME  COURT  OF  ERRORS 

OF  THE  I  ^7        I'j 

,  I  76    100  ? 

STATE  OF  CONNECTICUT.  ] 


The  President  and  Fellows  of  Yale  College  vs. 
The  City  of  New  Haven. 

New  Haven  Co.,  June  T.,  1888.    Pabk,  C.  J.,  Carpentbe,  Pabdeb, 
LooMis  and  Beabdsley,  Js. 

Before  the  common  council  of  a  city  can  legally  require  an  owner  of  land 
upon  a  street  to  construct  a  sidewalk,  the  city  must  construct  the  street 
for  the  entire  width  at  the  proper  grade. 

Where  a  sea  wall  had  heen  constructed  by  a  city  on  the  outer  line  of  a 
street  through  flats,  but  needed  to  be  thoroughly  repaired  to  make  a 
proper  foundation  for  a  sidewalk,  and  the  common  council,  without 
repairing  the  wall,  ordered  a  sidewalk  made,  it  was  held  that  it  could 
not  legally  make  such  order. 

The  remedy  of  the  adjoining  owner  in  such  a  case  is  either  to  appeal  from 
the  order  and  get  it  set  aside,  or  to  remain  inactive,  and  on  the  city 
making  the  walk  and  attempting  to  collect  the  cost  of  it,  setting  up  the 
illegality  of  the  order. 

But  where  in  such  a  case  the  adjoining  owner  repaired  the  wall  at  a  large 
expense  and  constructed  the  sidewalk  upon  it,  it  was  held  that  the 
order  to  make  the  sidewalk  could  not  be  regarded  in  law  as  a  request 
on  the  part  of  the  city  to  repair  the  wall  at  its  expense,  and  that  the 
land-owner  could  not  recover  the  cost  of  it  from  the  city. 

The  order  required  each  proprietor  to  construct  a  sidewalk  in  front  of  his 

*  own  land,  not  otherwise  describing  the  portion  of  the  walk  to  be  built 
by  each.  One  of  them  repaired  the  wall  and  constructed  the  walk  over 
a  space  about  forty  feet  beyond  the  established  harbor  line  toward  a 
bridge.  Held  that  if  it  was  the  duty  of  the  city  to  have  repaired  the 
wall  and  made  the  walk  along  this  space,  yet  the  party  doing  the  work 
must  be  regarded  as  having  done  it  voluntarily,  and  could  not  recover 
of  the  city  for  it. 

Bat  the  ownership  of  the  flats  below  high  water  mark,  even  though  a  lim- 

VoL.  Lvn— 1  (1) 
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itation  had  been  put  upon  the  right  to  wharf  out,  was  a  sufQcient 
foundation  for  the  order  to  construct  the  sidewalk. 
The  oi-der  required  the  walls  to  be  laid  "  to  the  acceptance  of  the  board  of 
public  works."  Held  that  the  fact  that  the  wall  was  repaired  by  the 
abutting  owner  with  the  knowledge  and  without  the  disapproval  of  the 
board,  was  not  sufficient  to  make  the  city  liable. 

[Argued  June  18th,  1888— decided  January  4th,  1889.] 

Action  to  recover  the  expense  incurred  by  the  plaintiffs 
in  repairing  a  sea  wall  which  supported  a  street  of  the  de- 
fendant city;  brought  to  the  Supei:ior  Court  in  New  Haven 
County.  The  street  in  question  ran  through  some  mud  flats 
to  a  bridge,  and  the  wall  supporting  the  sides  of  it  was  orig- 
inally built  by  the  city,  the  expense  being  in  part  assessed 
upon  the  abutting  owners.  The  plaintiffs*  were  abutting 
owners  and  the  common  council  of  the  city  ordered  a  side- 
walk made  along  the  street;  and  extensive  repairs  were 
necessary  upon  the  wall,  before  the  sidewalk  could  be  laid 
upon  a  proper  foundation.  A  second  count  was  for  the  cost 
of  both  the  reparation  of  the  wall  and  the  making  of  the 
sidewalk  upon  a  part  of  the  street  which  was  outside  of  an 
estaljlished  harbor  line.  The  defendant  demurred  to  the 
complaint,  which  set  out  all  the^  facts,  and  the  case  was 
heard  before  Fenn,  J,  The  court  sustained  the  demurrer 
and  rendered  judgment  for  the  defendant,  and  the  plaintiffs 
appealed.     The  case  is  fully  stated  in  the  opinion. 

jy.  C.  WhitCj  for  the  appellants. 

1.  It  was  the  duty  of  the  city  to  repair  the  wall.  The 
31st  section  of  the  city  charter  (9  Special  Laws,  287),  makes 
the  city  of  New  Haven  "a  highway  district"  and  vests  in 
the  common  council  "  the  sole  and  exclusive  authority  and 
control  over  all  streets,  highways  and  bridges,  within  the 
limits  of  said  city,"  and  exclusive  power  to  make  improve-' 
ments  and  repairs.  By  section  40  the  board  of  public  works 
is  given  "the  general  superintendence,  management  and 
control "  over  all  streets  and  sidewalks,  and  it  also  requires 
that  they  "shall  cause  the  same  to  be  kept  at  all  times  in 
good  condition  and  repair."     The  duty  of  keeping  the  high- 
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ways  and  bridges  in  repair  is  also  imposed  by  Gen.  Statutes, 
§§  2666  to  2669.  The  wall  was  built  to  protect  a  bridge 
approach  and  was  thus  practically  a  part  of  the  bridge, 
which  it  was  exclusively  the  duty  of  the  city  to  maintain. 

2.  The  common  council,  in  giving  the  order  to  construct 
the  sidewalk,  constituted  the  plaintiffs  the  agents  of  the  city 
to  do  its  part  of  the  work  on  the  highway,  and,  by  legal 
intent,  authorized  them  to  make  such  attendant  highway 
repairs  at  the  city's  expense  as  might  be  necessary  to  make 
the  improvement  at  least  a  reasonably  good  job,  the  only 
limitation  being  that  they  should  construct  such  a  sidewalk 
as  should  be  accepted  by  the  board  of  public  works.  The 
greater  authority  includes  the  less.  It  is  a  rule  of  construc- 
tion that,  in  the  absence  of  any  proof  to  the  contrary,  the 
party  giving  directions  intended  to  do  what  he  was  legally 
and  equitably  and  reasonably  bound  to  do,  and  in  cases  of 
doubt  the  construction  is  most  strongly  against  the  promi- 
sor. 1  Wait's  Actions  and  Defences,  221.  "It  is  a  law  max- 
im. Verba  intentioni  debent  inservire.  If  the  ordinaiy  meaning 
of  words  renders  a  contract  frivolous  or  ineffective,  a  devia- 
tion from  the  received  sense  is  admitted  to  prevent  such 
absurdity."  Hence  an  agreement  to  assign  mortgaged  prop- 
erty was  construed  as  an  agreement  to  assign  the  notes,  with- 
out which  the  transfer  would  be  unavailable.  Bulkley  v. 
Chapman^  9  Conn.,  7.  So  a  contract  to  pay  an  allowance  to 
-fi  "  so  long  as  she  remains  my  wife,"  was  held  to  cover  the 
period  of  her  widowhood,  on  the  ground  that  that  was  equi- 
tably if  not  actually  the  intent  of  the  instrument.  Brotvn 
V.  Slater  J 16  Conn.,  192.  In  ordering  a  bridge  to  be  con- 
structed by  a  railroad  company,  the  common  council  were 
to  be  understood  as  ordering  the  necessary  approaches  to  be 
made.  Burritt  v.  City  of  New  Haven^  42  Conn.,  200.  But 
such  order  cannot  throw  the  expense  of  such  approaches 
upon  the  railroad  company,  if  such  expense  properly  be- 
longs to  the  city.  The  repairs  of  highways  upon  and  over 
the  approaches  to  a  biidge,  if  the  necessity  of  such  repairs 
in  no  way  arises  from  the  existence  or  operation  of  the  road, 
and  if  they  are  such  as  would  be  needed  independently  of 
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.  the  existence  of  the  road,  justly  remain  a  charge  upon  the 
town  or  city.  Oiti/  of  New  Haven  v.  N.  York  ^'N.  Haven 
R.  R.  Co.,  39  Conn.,  182. 

3.  But  conceding  for  the  sake  of  the  argument  that  the 
order  did  not  contain  such  express  authorization,  we  say  an 
implied  authority  is  raised  by  legal  presumption  from  the 
facts  set  forth  in  the  complaint,  it  being  shown  that  the 
plaintiffs  did  the  work  in  consequence  of  the  order  and  with- 
out objection  by  the  city  authorities ;  and  an  implied  promise 
by  the  city  is  also  raised  to  pay  the  expense  of  the  highway 
and  bridge  repaiiing.  The  presumption  of  law  upon  any 
given  state  of  facts,  in  the  absence  of  any  proof  to  the  con- 
trary, is  tiiat  everything  which  was  said  and  done  by  the  par- 
ties was  said  and  done  in  view  of  and  under  their  respective 
legal  rights,  obligations  and  relations.  Omma  presumunter 
rite  et  aolemniter  acta.  See  French  v.  Edwards,  21  Wall., 
147  ;  Booth  v.  Booth;!  Conn.,  367  ;  West  School  District  v. 
Merrills,  12  id.,  440;  Brownell  v.  Palmer,  212.  id.,  119. 
Fraud,  illegality  and  officiousness  are  not  presumed.  Tliey 
must  be  proved  as  special  defenses.  And  the  duty  of  guard- 
ing against  the  usual,  natural,  and  legal  presumption  from 
conduct  is  on  the  defendants.  Parties  who  do  not  intend  to 
be  held  to  do  what  in  the  ordinary  and  reasonable  course  of 
business  it  appears  they  ought  to  do,  must  make  that  inten- 
tion clearly  apparent.  As  this  court  said  in  the  case  of  Wesley 
V.  Mallory,  41  Conn.,  421,  this  is  the  rule  "  within  the  defi- 
nition given  by  Chief  Justice  Hosmee,  who  says  that  an 
implied  contract  is  that  which  reason  and  justice  dictate, 
and  which,  therefore,  the  law  presumes  that  a  person  has 
contracted  to  perform,  and  upon  this  presumption  makes 
him  answerable  to  such  persons  as  suffer  by  his  non-per- 
formance." The  soundness  of  this  rule  is  well  illustrated 
by  the  case  at  bar,  where,  the  plaintiffs'  agent  being  dead, 
nothing  can  be  shown  in  the  primd  facie  case  except  the 
facts  and  the  conduct  of  the  parties.  With  respect  to  the 
tenor  of  the  interviews  with  the  officers  of  the  board  of 
public  works,  upon  whom  is  imposed  by  charter  the  super- 
vision of  highways  and  the  duty  "  to  keep  them  at  all  times 
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in  good  condition  and  repair,"  it  is  not  incumbent  on  us  to 
call  those  officials  to  testify.  The  omission  of  a  party  to, 
call  a  witness  which  the  other  party  might  have  called  is  iio 
ground  of  presumption  that  the  evidence  would  have  been 
unfavorable.  Scovill  v.  Baldwin^  27  Conn.,  816.  The  al- 
ternative of  the  presumption  for  which  we  contend  is  a  pre- 
sumption that  the  officials  of  the  board,  at  the  interviews 
referred  to,  forbade  the  plaintiffs'  agent  to  repair  the  wall ; 
which  is  inconsistent  with  the  admitted  facts  that  the  repairs 
were  necessary  and  approved  by  them,  and  would  imply  that 
they  refused,  on  the  part  of  the  city,  to  sanction  repairs  which 
it  was  legally  and  equitably  bound  to  make.  And  it  must 
be  further  presumed  that  the  plaintiffs'  agent  thereupon 
agreed  to  make  the  repairs  at  the  plaintifGs'  expense,  which 
(it  being  city  work)  he  would  have  no  legal  power  to  do. 
Where  an  act  is  manifestly  for  the  benefit  of  a  peraon,  his 
assent  will  be  presumed  from  slight  evidence.  Treat  v. 
Treaty  86  Conn.,  216.  "  It  is  not  necessary  for  the  plaintiff 
to  prove  an  express  assent  of  the  defendant  in  order  to  en- 
able the  jury  to  find  a  previous  request.  They  may  infer  it 
from  his  knowledge  of  the  plaintiffs'  act  and  his  silent  ac- 
quiescence. And  sometimes  the  jury  may  infer  a  previous 
request,  even  contrary  to  the  fact,  on  the  ground  of  legal 
obligation  alone.  Where  there  is  a  legal  duty  paramount 
to  the  will  of  the  party  refusing  to  perform  it,  there  he 
is  bound,  notwithstanding  any  negative  protestation." 
2  Greenl.  Ev.,^§  108.  See  also  Cobb  v.  Charter,  32  Conn., 
868,  where  money  was  recovered  back  which  had  been  paid 
to  release  a  chest  of  tools  illegally  attached.  In  Day  v. 
Caton,  119  Mass.,  618,  which  was  a  suit  to  recover  half  the 
cost  of  building  a  party  wall,  no  express  authority  by  de- 
fendant being  proved,  the  court  say:  "  If  a  party,  however, 
voluntarily  accepts  and  avails  himself  of  valuable  services 
rendered  for  his  benefit,  when  he  has  the  option  whether  to 
accept  or  reject  them,  even  if  there  is  no  distinct  proof  that 
they  were  rendered  by  his  authority  or  request,  a  promise  to 
pay  for  them  may  be  inferred.  His  knowledge  that  they 
were  valuable,  and  his  exercise  of  the  option  to  avail  bim- 
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aelf  of  them,  justify  this  inference.  Abbot  v.  Herman^  7 
GreenL,  118 ;  Hayden  v.  Madison^  id.,  76.  And  when  one 
stands  by  in  silence  and  sees  valuable  services  rendered  upon 
his  real  estate  by  the  erection  of  a  structure  (of  which  he 
must  necessarily  avail  himself  afterwards  in  his  proper  use 
thereof),  such  silence,  accompanied  with  the  knowledge  on 
his  part  that  the  party  reodering  the  services  expects  pay- 
ment therefor,  may  fairly  be  treated  as  evidence  of  an  ac- 
ceptance of  it,  and  as  tending  to  show  an  agreement  to  pay 
for  it."  In  Abbot  v.  Herman^  7  Greenl.,  118,  the  plaintiff 
built  a  school-house  by  direction  of  persons  assuming  to  be 
a  committee,  but  who  had  no  authority.  After  it  was  fin- 
ished a  school  was  kept  in  it  for  a  short  time  with  the/knowl- 
edge and  approval  of  the  authorized  school  agent.  The  court 
say  there  was  no  express  promise  shown  to  pay  the  plaintiff 
for  building  the  school-house,  but,  as  it  was  decided  in  Hay- 
den  V.  Madison^  "  if  a  man  accept  or  knowingly  avail  him- 
self of  services  done  for  him  without  his  authority  or  request, 
he  shall  be  held  to  pay  a  reasonable  compensation  for  them.'* 
The  use  of  the  school-house  was  a  legal  acceptance  of  it,  and 
a  sanction  of  the  plaintiffs'  acts  in  completing  it  ^^  equiva- 
lent, in  its  legal  effect,  to  a  previous  request  on  the  part  of 
the  school  district."  See  also  Alford  v.  Belden^  4  Conn., 
461,  which  was  decided  upon  facts  much  like  those  in  this 
case. 

4.  All  these  considerations  apply  with  special  force  to  the 
fifty  feet  of  sea  wall  which  was  within  the  harbor  lines, 
that  is,  beyond  the  channel  line  to  which  the  plaintiffs  have 
the  legal  right  of  filling  in  or  wharfing  out.  As  to  this  part 
of  the  highway  they  were  in  no  sense  adjoining  proprietors. 
In  fact  it  did  not  even  abut  their  property,  but  was  simply 
a  bridge  approach  and  pertained  exclusively  to  city  interests 
and  jurisdiction.  The  order  to  construct  a  sidewalk  here 
was  evidently  made  and  executed  under  a  mistake  of  fact 
by  both  parties  as  to.the  true  location  of  the  boundary  line 
of  the  plaintiffs'  proprietorship.  Upon  this  part  of  the  high- 
way, therefore,  we  claim  to  recover  for  the  expense  of  the 
sidewalk  and  cu**bing,  as  well  as  for  the  repairs  of  the  wall. 
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C,  T.  Briscollj  for  the  appellee. 

Pabdee,  J.  The  complaint  in  this  case  presents  the  fol- 
lowing facts: — About  the  year  1868  the  town  of  New  Haven, 
then  having  jurisdiction  over  the  territory  in  question,  con- 
structed a  highway,  extending  from  East  Pearl  street  to  the 
Chapel  street  bridge  over  Mill  River,  as  an  approach  to  the 
bridge,  and  supported  such  portion  of  it  as  was  laid  upon 
the  mud  flats  by  a  sea  wall  on  the  south  side  thereof.  This 
is  an  extension  of  Chapel  street.  A  reasonable  proportion 
of  the  cost  of  both  highway  and  wall  was  assessed  upon  and 
paid  by  the  owners  of  the  adjoining  land.  This  territory 
came  under  the  jurisdiction  of  the  city  of  New  Haven.  In 
its  court  of  common  council  the  legislature  has  vested  ex- 
clusive power  over  streets  and  bridges  within  its  limits,  with 
the  duty  of  construction  and  maintenance. 

The  plaintiffs  are  owners  of  land  adjoining  the  south  side 
of  the  extension  of  Chapel  street,  together  with  such  rights 
in  the  mud  flats  as  follow  the  ownership  of  the  adjacent 
upland. 

In  June,  1885,  the  court  of  common  council  ordered  pro- 
prietors on  either  jside  of  said  extension  to  construct  a  side- 
walk in  front  of  their  lands,  respectively,  to  the  acceptance 
of  the  board  of  public  works.  The  wall  required  extensive 
repairs  before  the  order  could  be  carried  into  effect  with  a 
reasonable  regard  to  the  durability  of  the  sidewalk. 

After  the  passage  of  the  order  the  plaintiffs  through  their 
agent  had  several  interviews  with  the  board.  Thereafter 
they  repaired  the  wall  and  laid  the  sidewalk  with  the  knowl- 
edge and  without  the  disapproval  of  the  board. 

The  harbor  line  is  fifty  feet  distant  from  the  bridge.  The 
city  repaired  the  wall  and  laid  the  walk  from  the  bridge  to 
a  point  eight  feet  distant.  The  plaintiffs  repaired  the  wall 
and  laid  the  walk  over  the  remaining  space. 

The  first  count  is  for  money  expended  upon  the  entire 
wall ;  the  second  is  for  money  expended  within  the  harbor 
line. 

The  defendant  demurred  on  the  following  grounds: — 
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1st.  That  the  wall  and  walk  adjoined  the  plaintiffs'  land 
and  they  were  in  duty  bound  to  construct  the  same. 
2d.  That  the  defendant  neither  employed  the  plaiiitiffs  to 
construct  them  nor  promised  to  pay  them  for  doing  it. 
3d.  That  it  was  not  the  duty  of  the  defendant  to  construct 
any  part  of  the  wall  or  walk,  and  it  is  not  liable  for  the  con- 
struction of  any  part  of  the  same.  4th.  That  the  plaintiffs 
were  not  required  by  the  order  to  construct  any  more  of  tlie 
same  than  it  was  their  duty  to  construct.  The  court  sus- 
tained the  demurrer  and  adjudged  the  complaint  to  be  in- 
sufficient.    The  plaintiffs  appeaL 

Before  a  court  of  common  council  can  legally  require  an 
owner  abutting  upon  a  street  to  construct  a  sidewalk  in 
front  of  his  premises,  the  city  must  construct  the  street  for 
the  entire  width  at  the  proper  grade. 

If  a  court  of  common  council  makes  an  order  in  reference 
to  the  construction  of  a  sidewalk  which  requires  the  abut- 
ting owner  to  do  something  which  it  cannot  legally  require 
him  to  do,  he  can  protect  himself,  first,  by  an  appeal  to  the 
Superior  Court  and  the  procurement  of  a  reversal ;  or,  sec- 
ondly, he  can  neglect  to  obey  the  order",  and  if  the  city 
should  execute  it  and  attempt  to  enforce  payment  therefor 
against  him  by  legal  process,  he  can  interpose  the  illegality 
of  the  order  as  his  defense.  But  if,  without  appeal,  he  exe- 
cutes the  order,  there  is  neither  express  nor  implied  promise 
upon  the  part  of  the  city  to  reimburse  him.  Under  such 
circumstances  he  is  as  a  party  to  a  cause  permitting  a  judg- 
ment to  stand  against  him  without  appeal.  He  is  to  be 
considered  as  having  declared  to  the  public  that  he  would 
execute  the  work  as  ordered  and  at  his  own  cost.  And  if 
any  member  of  the  board  of  public  works  had  knowledge  of 
such  execution,  he  had  the  right  to  presume  that  he  was 
doing  the  work  in  accordance  with  such  declaration. 

The  plaintiffs,  as  owners  of  the  upland,  had,  as  against  all 
other  individuals,  the  exclusive  right  of  wharfing  out  over 
the  flats  adjacent  thereto,  to  the  channel  of  an  arm  of  the 
sea,  subject  to  the  paramount  title  in  the  state  for  the  pro- 
tection of  tlie  right  of  navigation.     And  although  the  state 
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had  put  a  limitation  upon  their  right  to  wharf,  yet  all  that 
remaineo^  of  practical  value  in  the  ownership  was  in  them.  ^ 
Tliis  measure  of  ownership  is  a  suflBcient  foundation  for  the 
order  to  construct  the  sidewalk. 

Moreover,  the  order  required  each  proprietor  to  construct 
a  sidewalk  in  front  of  his  land ;  leaving  him  to  determine 
for  himself  the  extent  of  his  ownership.  Inasmuch  as, 
under  this  order  unappealed  from,  the  plaintiffs  recognized 
the  ownership  of  the  flats  as  being  in  themselves  and  vol- 
untaiily  constructed  the  walk  over  the  same,  they  are  Vith- 
out  the  right  now  to  call  upon  the  city  to  reimburse  them. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred  ;  except  Car- 
PENTEB,  J.,  who  dissented. 


John  B.  Dysok,  Administrator,  vs.  The  New  York 
AND  New  England  Railroad  Company. 


Hartford  Dist.,  May  T.,  1888.    Pabk,  C.  J.,  Cabpentbb,  Pardee, 
LooMis  aud  Bbabdsley,  Js. 

A  railroad  passenger  train,  run  at  a  high  rate  of  speed,  though  not  higher 
than  was  usual  for  fast  trains,  ran  over  and  killed  at  a  highway  cross- 
ing the  plaintifiTs  intestate,  who  was  driving  an  omnibus  on  the  high-* 
way.  The  crossing  was  in  the  outskirts  of  a  city,  but  within  the  city 
limits,  but  the  neighborhood  was  not  a  thickly  settled  one.  The  higli- 
way  was  however  a  much  used  thoroughfare.  The  city  had  authority 
by  its  charter  to  limit  the  rate  at  which  trains  might  be  run  within  its 
limits,  but  had  made  no  order  on  the  subject.  The  railroad  track  ap- 
proached the  highway  by  a  curve,  which,  with  the  height  of  the  inter- 
vening ground,  and  the  buildings,  fences  and  trees  between,  for  two 
hundred  feet  from  the  crossing,  made  it  difficult  to  see  from  either  to 
the  other  until  the  engine  was  about  twenty  feet  from  the  crossing. 
Held  that  the  railroad  company  could  not  be  held  negligent  on  account 
of  the  speed  of  the  train. 

As  a  general  rule  negligence  cannot  be  inferred  from  speed  alone. 

The  bell  and  whistle  of  the  engine  were  sounded  in  the  usual  manner  a<t 
the  train  approached  the  crossing  and  the  bell  was  kept  rin&ring  up  to 
the  time  of  the  collision,  and  there  was  nothing  to  materially  obstruct 
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their  sound.  These  danger  signals,  with  warning  boards  on  the  high- 
way, were  ail  that  were  required  by  the  statute,  and  the  railroad  com- 
missioners, who  were  authorized  to  require  other  signals  ana  safeguards 
at  crossiugs  i|  they  thought  thera  necessary,  had  made  no  order  with 
regard  to  this  crossing.  Held  that  the  company  was  not  negligent  in 
not  having  provided  other  signals  or  safeguards. 

A.  statute  which  requires  of  raibroad  companies  certain  precautionary  meas- 
ures at  highway  crossings,  is  exhaustive  and  defines  the  wliole  of  the 
ordinary  duty  of  such  companies  in  the  matter. 

There  may  however  be  special  circumstances  which  impose  upon  an  en- 
gineer tlie  duty  of  slackening  the  speed  of  his  train  at  a  particular 
time;  as  where  he  sees  that  a  person  is  crossing  the  track  or  there  are 
sounds  which  might  prevent  the  signals  from  being  noticed.  In  such 
a  case  the  company  would  be  liable  for  his  negligence. 

A  fireman  saw  the  omnibus  at  some  distance  from  the  crossing,  but  did  not 
call  the  attention  of  the  engineer  to  it  until  it  was  again  seen  just  be- 
fore the  collision.  Held  that  the  company  was  not  made  liable  by  this 
fact. 

No  general  duty  i-ests  upon  an  engineer  in  respect  to  a  traveler  whom  he 
sees  approaching  a  crossing.  He  has  ordinarily  a  right  to  assume  that 
he  will  regard  the  signals  if  they  have  been  given,  and  will  stop  when 
he  reaches  the  railroad,  and  is  called  upon  to  act  only  when  the  travel- 
er is  so  near  the  crossing  as  to  alarm  him. 

Photographic  views  of  the  scene  of  an  accident  are  admissible  in  evidence 
as  a  correct  representation  of  the  place.  Any  difference  that  arises 
from  the  views  being  taken  at  a  different  season  of  the  year  can  be 
explained. 

[Argued  May  18th— decided  July  20th,  1888.] 

Action  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate  through  the  negligence  of  the  defendant,  a  railroad 
company,  in  the  running  of  one  of  its  trains ;  brought  to 
'  the  Superior  Court  in  Hartford  County,  and  heard  in  dam- 
ages after  a  default  by  Sanfordy  J,  The  following  facts 
were  found  by  the  court. 

The  defendant  company,  on  the  first  day  of  October,  1885, 
was  engaged  in  the  general  railroad  passenger  and  freight 
business  between  Waterbury  in  this  state  and  Boston  in  the 
state  of  Massachusetts.  Its  line  of  railroad  runs  through 
the  city  of  New  Britain.  On  that  day  and  previous  thereto 
John  B.  Dyson  was  the  owner  of  a  line  of  omnibuses  and 
carried  passengers  for  hire  from  a  point  about  a  mile  from 
the  center  of  the  city  into  the  city  and  from  the  city  back. 
On  the  morning  of  that  day  a  passenger  train  running  over 
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the  defendant's  road  from  Waterbury  easterly,  to  and  through 
New  Britain,  came  into  collision  with  one  of  Dyson's  omni- 
buses drawn  by  two  horses  at  what  is  known  as  Black  Rock 
Crossing,  which  is  a  grade  crossing  on  West  Main  street  in 
the  city,  and  over  which  the  omnibus  and  horses  were  go- 
ing on  one  of  their  regular  trips  to  the  center  of  the  city. 
The  horses  were  being  driven  at  the  time  of  the  collision 
with  the  knowledge  and  authority  of  Dyson  by  the  intes- 
tate, his  son,  seventeen  years  of  age,  who  was,  and  for  a  con- 
sidemble  period  had  been,  the  regular  driver  of  the  team ; 
and  inside  the  omnibus,  the  entrance  to  whibh  was  by  a  door 
at  the  rear  end,  were  his  two  sisters,  aged  fifteen  and  thir- 
teen years  respectively,  who  were  on  their  way  to  school. 
By  the  collision  all  three  children  were  killed,  one  of  the 
horses  was  killed,  the  omnibus  destroyed,  and  some  damage 
done  to  the  harnesses.  This  suit  is  brought  by  the  admin- 
istrator of  Charles  Dyson,  to  recover  damages  for  the  inju- 
ries resulting  in  his  death,  and  two  other  suits  were  brought 
against  the  defendant  by  the  administrator  of  the  other  two 
children  for  injuries  resulting  in  their  deaths,  and  a  suit  was 
also  brought  by  John  B.  Dyson  individually  to  recover  dam- 
ages for  the  injuries  to  his  horse,  omnibus  and  harnesses. 
All  the  cases  having  been  previously  defaulted,  were  by 
agreement  heard  and  considered  together  upon  the  question 
of  damages. 

Black  Rock  Crossing  is  just  within  the  limits  of  the  city 
on  West  Main  street.  This  street  is  a  main  thoroughfare 
leading  westerly  from  the  city  and  is  much  frequented^  not 
only  by  the  residents  of  the  town  and  city  of  New  Britain, 
but  by  travelers  between  the  towns  of  New  Britain,  Plain- 
ville,  Forestville,  Farmington,  Bristol  and  Southington. 
The  railroad  approaching  the  crossing  from  the  west  runs 
upon  quite  a  curve  and  passes  through  a  series  of  three  cuts 
ranging  in  height  from  four  feet  to  seven  and  one  half  feet. 
A  traveler  approaching  the  crossing  on  the  highway  from 
the  west  could  not,  at  the  time  of  the  collision,  for  a  distance 
of  two  hundred  feet  from  the  crossing,  see  a  train  approach- 
ing from  the  west  until  he  reached  the  company's  right  of 
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way,  the  view  being  obstructed  by  intervening  buildings, 
fences,  banks,  foliage  and  herbage.  An  engineer  approach- 
ing the  crossing  from  the  west,  could  not  from  his  post  on 
the  engine,  at  the  time  spoken  of,  se^  a  traveler  approach- 
ing the  crossing  from  the  north  until  his  engine  was  within 
about  twenty  feet  of  the  crossing,  and  until  too  late  to  do 
anything  to  avert  a  collision  between  his  engine  and  the 
traveler.  The  highway  met  the  tracks  at  an  angle  of  about 
forty -five  degrees.  The  crossing  was  not  protected  by  a  flag- 
man, gate,  or  electric  bell,  nor  by  any  means  whatever  save 
the  ordinary  warning  boards  by  the  side  of  the  road.  On 
the  morning  in  question  the  train  from  Waterbury  to  Hart- 
ford left  Plainville,  the  next  station  west  of  New  Britain,  at 
8:27  o'clock.  The  time  for  leaving  Plainville  according  to 
the  schedule  was  8:15  o'clock,  but  ovnng  to  making  connec- 
tions at  Plainville  with  the  Canal  road,  the  morning  train  to 
Hartford  frequently  did  not  leave  Plainville  till  some  min- 
utes after  the  schedule  time.  The  schedule  time  for  the 
train  to  leave  New  Biitain.was  8:80  o'clock,  but  if  it  could 
reach  New  Britain  as  soon  as  8:89  o'clock  it  had  the  right  of 
way.  From  a  point  about  one  half  mile  west  of  Black  Rock 
Crossing  the  grade  begins  to  descend,  and  descends  at  the 
rate  of  forty  feet  in  a  mile  to  the  New  Britain  station.  The 
crossing  is  about  a  mile  from  the  New  Britain  station.  At 
the  time  of  the  collision  the  train  was  running  from  thirty- 
five  to  forty  miles  an  hour  and  the  engineer  did  not  see  the 
omnibus  and  horses  until  he  was  within  about  twenty  feet 
of  the  crossing.  He  then  applied  his  air-brakes  and  as  soon 
as  possible  reversed  his  engine  and  sanded  the  tiack,  but 
nothing  that  he  did  or  could  do  at  the  time  he  first  saw  the 
omnibus  was  effectual  to  avert  the  collision  or  perceptibly  to 
diminish  the  speed  of  the  train  until  after  the  collision  had 
occurred.  The  train  did  not  come  to  a  stop  until  it  had 
gone  2175  feet  beyond  the  crossing.  The  engineer  had  fre- 
quently been  over  this  crossing,  and  he  knew  there  were  no 
danger  signals  there  except  as  above  stated  and  that  he 
could  not  from  his  post  upon  the  engine  see  a  traveler  ap- 
proaching the  crossing  From  the  north  until  the  engine  was 
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about  twenty  feet  from  the  cnrossing.  The  fireman  upon  the 
engine  saw  sou^e  portions  of  the  approaching  omnibus  when 
he  was  about  six  hundred  feet  from  the  crossing,  but  he  did 
not  call  the  attention^of  the  engineer  to  it  until  just  before 
the  collision  and  until  too  late  to  avert  it.  The  bell  and 
whistle  of  the  engine  were  sounded  in  the  usual  and  regu- 
lar manner  upon  approaching  the  crossing,  and  the  bell  was 
ringing  up  to  the  time  of  the  collision. 

John  B.  Dyson's  house  was  on  the  road  leading  to  the 
crossing  and  about  three  hundred  feet  north  of  it.  The  leav- 
ing time  for  the  omnibus  to  make  one  of  its  regular  trips 
that  morning  was  8:30  o'clock.  At  the  leaving  time  the  in- 
testate was  upon  the  onmibus  in  the  highway,  the  girls  were 
inside  and  the  horses  were  at  a  standstill.  Then  he  started 
along  at  a  slow  trot.  The  team  was  seen  only  inmiediately 
after  starting  and  just  before  reaching  the  crossing.  The 
proper  place  after  starting  for  the  diiver  ,to  have  stopped 
was  in  the  interval  when  he  was  unseen  and  just  before  he 
was  next  seen,  which  was  when  he  was  descending  the 
grade  towards  the  track,  the  horses  going  a  little  faster  than 
a  man  would  walk,  he  holding  a  line  in  each  hand,  his  whip 
in  his  right  hand  and  his  right  foot  on  the  brake  of  the  om- 
nibus. For  the  first  one  hundred  feet  north  of  the  track  the 
highway  rises  at  a  grade  of  five  and  twelve  hundredths  feet. 
The  collision  occurred  at  8:34  o'clock. 

John  B.  Dyson,  the  father,  having  testified  that  Charles 
had  been  accustomed  to  drive  and  care  for  horses  from  an 
early  age,  that  he  had  driven  this  omnibus  for  several  weeks, 
making  fourteen  trips  daily  over  the  route,  that  he  was  a 
strong  young  man,  and  that  he,  the  father,  had  often  ridden 
with  him  and  observed  his  management  of  horses  and  of  the 
team  that  he  was  driving  at  the  time  of  the  collision,  was 
then  asked  what  sort  of  a  driver  Charles  was,  and  replied 
that  he  was  a  careful  driver.  To  this  question  and  answer 
severally  the  defendant  objected  as  irrelevant  and  calling  for 
a  matter  of  opinion,  but  the  court  admitted  them,  the  de- 
fendant excepting.  Similar  testimony  was  received  against 
like  objection  and  exception  from  John  A.  Andrews,  Charles 
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E.  Hart,  and  David  Doolittle.  As  above  stated,  all  four 
cases  were  heard  together,  and  in  interposing  the  objections 
the  defendant  made  no  distinction  between  the  cases. 

The  plaintiff  .offered  various  photographs  taken  a  year  or 
more  after  the  accident  as  representations  of  the  locus  in  quo. 
The  introduction  of  these  photographs  was  accompanied  by 
the  evidence  of  the  photographer  who  took  them  as  to  their 
accuracy,  and  of  a  surveyor  who  identified  the  points  of 
view.  The  locus  in  quo  remained  unchanged  (with  the 
exception  of  an  addition  to  a  building,  which  was  fully 
explained  to  the  court),  during  the  time  intervening  between 
the  accident  and  the  taking  of  the  photographs,  but  the  latter 
were  taken  in  the  winter  season.  To  their  introduction  in 
evidence  the  defendant  objected  on  the  ground  that  they 
were  not  primary  evidence  or  from  their  nature  competent 
evidence,  and  that  such  evidence  was  misleading,  immaterial 
and  irrelevant ;  but  the  court  admitted  them,  the  defendant 
excepting. 

It  was  found  that  the  collision  was  caused  by  the  negli- 
gence of  the  defendant  company,  and  that  there  was  negli- 
gence on  its  part  in  running  its  train  on  the  morning  in 
question  at  such  a  high  rate  of  speed  over  a  crossing  which 
was  specially  dangerous,  and  that  there  was  also  negligence 
on  the  part  of  the  fireman  in  not  sooner  calling  the  attention 
of  the  engineer  to  the  presence  of  the  approaching  omnibus, 
and  that  there  was  no  contributory  negligence  on  the  part 
of  the  plaintiff's  intestate,  the  driver  of  the  vehicle. 

It  was  also  found  that  there  was  negligence  on  the  part  of 
the  defendant  in  not  protecting  the  crossing  by  a  flagman, 
gates,  or  some  danger  signals  other  than  those  that  were 
employed,  in  view  of  the  high  rate  of  speed  at  which  it  cus- 
tomarily ran  its  trains  over  the  crossing. 

Upon  these  facts  the  court  assessed  the  damages  at  seven 
hundred  and  fifty  dollars.     The  defendant  appealed. 

8.  JE,  Baldmn  and  E.  D,  Bobbins  for  the  appellant. 
First  The  grouping  together  of  a  number  of  grounds  of 
negligence,  each  insufficient  if  taken  alone,  will  not  make 
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the  whole  stronger  than  the  parts.  Nolan  v.  N.  Yorhy  N. 
Haven  ^  Hartford  E.  E.  Co.,  63  Conn.,  461,  474.  In  the 
ease  at  bar  the  court  rests  its  finding  as  to  the  defendant's 
negligence  on  several  grounds  indistinguishably,  and  if  any 
onfe  of  these  is  irfadequate,  we  submit  that  the  resulting 
negligence  cannot  be  found,  since  it  may  have  rested,  in  the 
mind  of  the  judge,  on  that  particular  cause  thus  found  in- 
adequate. 

1.  One  of  the  causes  relied  on  was  the  failure  to  provide 
a  flagman  or  electric  signal.  The  statutes  confide  the  power 
to  order  such  safeguards  to  the  railroad  commissioners,  and 
give  the  Superior  Court  only  power  on  appeal  from  their 
decision,  with  a  provision  for  apportioning  the  expenses 
between  the  railroad  and  the  city.  Gen.  Statutes,  §§  3423, 
8425.  It  would  be  contrary  to  the  policy  of  these  statutes 
to  let  the  court,  in  the  first  instance,  and  retrospectively, 
try  the  question  whether  a  certain  crossing  should  have  been 
guarded  in  a  certain  way.  Salem  ^  Hamburgh  Turnpike  Co, 
v.  Lyme^  18  Conn.,  451.  And  in  the  present  case  the  judge 
who  tried  the  case,  in  determining  the  question  of  negli- 
gence, had  no  broader  functions  than  a  jury.  To  leave  it 
to  a  jury  to  determine  whether  stationing  a  flagman  would 
have  been  a  necessary  and  proper  precaution,  in  a  case  of 
this  sort,  whatever  might  be  the  character  of  the  highway, 
would  be  tantamount  to  directing  a  verdict  for  the  plaintiflF. 
Pierce  on  Railroads,  353.  In  Haas  v.  Orand  Eapids  ^  Ind. 
E.  E.  Co.y  47  Mich.,  401,  the  court,  by  Cooley,  J.,  say : — 
"  It  is  said  this  crossing  was  so  peculiarly  dangerous,  because 
of  the  excavations  through  which  are  run  both  the  highway 
and  the  railroad,  that  the  railroad  did  not  discharge  its  full 
duty  to  the  public  unless  it  stationed  a  flagman  there  to  give 
warning  of  approaching  trains,  and  that  the  failure  to  have 
such  a  flagman  was  negligence  directly  contributing  to  the 
casualty.  It  would  no  doubt  have  tended  to  the  security  of 
travelers  had  a  flagman  been  kept  at  this  point  as  suggested, 
but  there  is  no  statute  requiring  it,  and  the  judiciary  cannot 
establish  police  regulations  on  their  own  judgment  where 
the  legislature  hai  apparently  considered  none  essential." 
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See  also  Cliffy.  Midland  Railway  Co.,  L.  R.,  6  Q.  B.,  264; 
Beisiegel  v,  N.  York  Central  R.  R.  Co.,  40  N.  York,  9 ;  Weber 
V.  Same,  68  id.,  461 ;  Pakalimky  v.  Same,  82  id.,  424 ;  Stoite 
V.  Phila.  Wilm.  ^  Bolt.  R.  R.  Co.,  47  Md.,  76. 

2.  Another  ground  of  negligence  was  running  at  too  high 
a  rate  of  speed.  But  this  also  is  a  matter  to  be  regulated 
by  a  different  tribunal.  The  city  of  New  Britain  has  charter 
power  to  make  and  enforce  ordei*8^as  to  "the  speed  of  rail- 
road trains."  6  Special  Laws,  926.  This  train  "  customarily  " 
ran  over  this  crossing  at  a  high  rate  of  speed.  Presumably 
the  city  of  New  Britain  was  willing  that  it  should  do  so,  in 
order  the  better  to  serve  the  traveling  public.  In  Telfer  v. 
Northern  R.  R.  Co.,  30  N.  Jer.  Law,  192,  the  court  says  by 
the  Chief  Justice : — "  Until  the  legislature  or  some  lawful 
municipal  authority  prescribes  a  contrary  rule,  locomotive 
engineers  may  run  upon  the  track  at  such  rate  of  speed  as 
the  exigencies  of  railroad  companies  require,  and  may  pre- 
serve this  speed  at  the  usual  crossings  notwithstanding  the 
approach  of  other  vehicles  to  the  crossing  upon  the  common 
highway;  and  under  ordinaiy  circumstances  it  will  not  be 
considered  either  gross  or  ordinary  negligence  or  what  is 
called  want  of  ordinary  care." 

3.  The  fireman's  duty  is  to  ring  the  bell  on  approaching  a 
crossing.  This  he  did,  in  this  case,  up  to  the  very  moment 
of  the  collision.  He  saw  the  omnibus  when  his  engine  was 
about  six  hundred  feet  from  the  crossing,  and  the  omnibus 
was  invisible  from  the  ti-ack  after  it  passed  a  point  on  the 
highway  two  hundred  feet  from  the  crossing,  since  it  is 
found  that  the  view  between  the  railroad  track  and  the 
highway  back  to  this  distance  from  the  crossing  was  com- 
pletely obstructed  "by  intervening  buildings,  fences,  banks, 
foliage  and  herbage."  The  train  was  going  at  thirty-five 
or  forty  miles  an  hour,  or  at  least  more  than  fifty  feet  a 
second.  The  team  approached  the  railroad  crossing  at  a 
gait  a  little  faster  than  a  man  could  walk.  Under  these 
circumstances  we  submit  that,  as  matter  of  law,  there  could 
be  no  negligence  on  the  fireman's  part  in  not  sooner  com- 
municating with  the  engineer.     He  had  a  right  to  suppose 
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the  boy  would  stop  his  team  before  coining  on  the  crossing. 
Warner  v.  N.  Y.  Cent.  M.  B.  Co.,  44  N.  York,  469.  It  follows 
that  no  fact  is  found  from  which  negligence  caur  legiti- 
mately be  inferred.  "A  mere  finding  of  negligence  by  the 
court  is  of  no  avail  unless  the  facts  appear  on  which  such 
finding  is  based."  Hchoonmaker  v.  Albertson  ^  Dotifflass 
Machine  Co.,  51  Conn.,  387,  893. 

Second.  The  photographs,  taken  in  winter,  when  the 
leaves  were  off,  and  necessarily  conveying  false  impressions 
of  curves  and  lines,  were  calculated  to  mislead  the  court. 
They  represented  some  of  the  most  important  lines  as 
curves  when  they  were  straight  and  straight  when  they 
were  curved. 

Third.  Contributory  negligence  is  imputable  to  Charles 
Dyson,  as  matter  of  law,  fi*om  the  facts  found .  He  was  familiar 
with  the  dangers  of  the  crossing,  and  the  greater  the  danger  the 
greater  must  be  the  precautions  to  avoid  it.  Cincinnati,  etc., 
R.  R.  Co.  V.  Butler,  103  Ind.,  34;  Knowles  v.  Crampton, 
65  Conn.,  344.  The  omnibus  started  at  the  regular  hour,  8:30, 
on  a  trot,  for  a  regular  tiip,  when  this  train,  also  a  regular  one, 
had  not  gone  by.  He  knew  that  it  "  customarily  "  went  by 
at  a  great  speed,  and  that  for  the  last  two  thirds  of  the  three 
hundred  feet  between  his  house  and  the  crossing  he  could 
not  see  the  train  as  it  approached.  He  was  therefore  bound 
to  wait  and  listen  for  it.  His  eyes  being  useless,  he  must 
use  his  ears.  The  bell  was  ringing  to  warn  him  of  his  dan- 
ger, yet  he  drove  straight  forward  upon  the  track.  It  is 
not  claimed  that  he  was  deaf  and  could  not  hear.  The  only 
conclusion  is  that  either  he  did  hear  and  thought  he  could 
get  across  before  the  train  reached  the  spot,  or  that  he  was 
so  careless  as  not  to  listen,  at  this  dangerous  place,  for  the 
signals  prescribed  by  the  law  to  warn  all  travelers  of  the 
danger  they  might  encounter  there.  Peck  v.  N.  York,  N. 
Haven  ^  Hartford  R.  R.  Co.,  60  Conn.,  379,  392 ;  Bailroad 
Co.  V.  Houston,  96  U.  S.  R.,  697 ;  Schofield  v.  Chicago,  Milw. 
^  St.  Paul  B.  B.  Co.,  8  Fed.  Rep.,  488 ;  Tvlly  v.  Fitchhurg 
B.  B.  Co.,  134  Mass.,  499.  The  finding  of  the  court  that 
there  was  no  "contributory  negligence"  is  contradicted  by 
Vol.  lvti — 2 
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the  facts  on  which  it  is  predicated.  "  Negligence  is  a  failure 
to  perform  some  duty  or  the  performance  of  a  duty  in  an 
improper  maimer.  In  any  given  state  of  facts  the  law  de- 
teimines  the  duty."  Schoonmaker  v.  Albertson  ^  Douglass 
Machine  Co.,  61  Conn.,  887,  392. 

C.  E.  Mitchell  and  F.  L.  Hungerford,  for  the  appellee. 
•  1.  The  defendant  appears  to 'claim  that,  in  the  absence 
of  orders  by  the  state  and  municipal  authorities  as  to  danger 
signals  at  crossings  and  the  speed  of  trains  in  cities,  it  may 
safely  rely  upon  the  ordinary  warning  boards  at  crossings 
*and  drive  its  trains  at  any  rate  of  speed  over  any  public 
thoroughfare,  however  dangerous  it  may  be.  Thus  it  at- 
tempts to  shift  the  responsibility  of  collisions  from  itself  to 
the  public  authorities.  This  position  ignores  the  elementary 
rule  of  law  that  railroads  and  the  traveling  public  have 
mutual  and  reciprocal  dutiea  and  obligations  at  grade  cross- 
ings, and  that  each  must  have  a  proper  regard  for  the  rights 
of  the  other.  In  case  of  a  collision  the  question  is,  as  to  the 
railroad  company,  whether,  under  all  the  circumstances,  it 
used  reasonable  and  proper  care.  Reasonable  and  proper 
care  may  or  may  not  demand  a  slow  rate  of  speed  ;  it  may 
or  may  not  demand  other  than  the  ordinary  warning  boards 
at  crossings.  If  the  case  called  for  a  slackened  rate  of  speed 
it  is  no  excuse  to  say  that  the  municipal  authorities  had  not 
required  it.  If  the  case  called  for  danger  signals  it  is  no 
excuse  to  say  that  the  railroad  commissioners  had  not  order- 
ed them.  Only  a  few  of  the  many  authorities  on  this  part 
of  the  case  will  be  cited.  "Indeed  we  think  that  loco- 
motives with  trains  of  cars  attached  should  not  be  allowed 
to  pass  through  the  inhabited  parts  of  our  cities  with  such 
force  or  speed  as  to  be  incapable  of  immediate  and  absolute 
control,  and  even  then  not  without  special  care  to  see  that 
the  track  is  all  clear  in  its  curved  and  more  difficult  places." 
Daley  v.  Norwich  ^  Worcester  R.  R.  Co.,  26  Conn.,  695. 
"If  an  unslackened  speed  is  desirable,  watchman  should  be 
stationed  at  the  crossing."  Continental  Improvement  Co.  v. 
Stead,  95  U.  S.  R.,  161,  164.     A  train  should  approach  a 


Digitized  by  VjOOQIC 


JANUARY,  1889.  19 

i 


Dyson  t.  N.  York  A  N.  Eng.  R.  R.  Co. 


crossing  at  a  moderate  rate  of  speed.  JReeves  v.  JDeh^  Look.  ^ 
Western  B.  R.  Co.,  30  Penn.  St.,  464 ;  Phil.  ^  Trenton  B.  R 
Co.  V.  Hagan,  47  id.,  244 ;  South  ^  North  Ala.  Bj  B.  Co.  v. 
Thompson^  62  Ala.,  494.  **  Compliance  with  statutory  require- 
ments as  to  blowing  of  whistle  and  ringing  bell  is  no  defense 
if  other  precautions  are  reasonably  necessary."  Linfield  y, 
Old  Colony  B.  B.  Co.,  10  Cush.,  662;  Eaton  Y.Fitchburg  B. 
B.  Co.,  129  Mass.,  864 ;  Tyler  v.  N.  York  ^  N.  England  B. 
B.  Co.,  137  id.,  241;  Eaton  v.  Erie  B.  B.  Cd.,  61  N.  York, 
644 ;  Weber  v.  N.  York  Central  B.  B.  Co.,  58  id.,  461 ;  Dyer 
V.  Erie  B.  B.  Co.,  71  id.,  228.  *at  is  to  be  observed  that 
the  duty  of  a  railroad  company  as  to  the  degree  of  prudence 
to  be  exercised  and  the  precautions  to  be  taken  to  operate 
its  railroad  with  safety  to  the  public  is  not  limited  to  those 
things  specially  required  by  statute.  Whatever  precautions 
a  prudent  management  of  the  road  with  respecf  to  the  pub- 
lic safety  would  require,  it  is  the  duty  of  the  company  to 
take,  though  they  may  be  in  addition  to  those  required  by 
statute,  or  though  there  be  no  statutory  requirement  on  the 
subject.  The  specification  by  statute  of  certain  precautions 
to  be  taken  is  not  to  be  construed  as  a  license  to  the  com- 
pany to  omit  other  precautions  that  may  be  necessary,  nor 
does  the  silence  of  the  statute  as  to  any  particular  precau- 
tion exempt  the  company  from  the  duty  of  taking  it  if  it  be 
one  which  proper  prudence  requires.  So,  if  the  city  coun- 
cil be  authorized  to  limit  the  rate  of  speed  at  which  engines 
and  trains  shall  run,  and  there  be  an  ordinance  on  the  sub- 
ject, still  if  ordinary  care  and  prudence  and  due  regard  for 
the  safety  of  other  persons  require  them  to  be  run  at  a  less 
rate  of  speed,  the  company  must  observe  such  care  and  pru- 
dence.'* Shaher  v.  St.  Paul,  Milw.  ^  Chicago  B,  B.  Co.,  28 
Minn.,  107.  "It  [a  railroad  company]  is  not  necessarily 
absolved  from  blame  by  showing  that  it  complied  with  all 
statutory  regulations,  since,  while  doing  so,  it  may  have 
neglected  its  common  law  duties."  Shearman  on  Negli- 
gence, §  484.  While  upon  this  question  of  the  negligence  of 
the  company  we  would  call  the  attention  of  the  court  to  the 
fact  that  the  defendant  does  not  claim,  in  its  assignments 
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of  error,  that  the  court  below  erred  in  finding  negligence  on 
the  part  of  the  fireman  in  not  sooner  calling  the  attention 
of  the  engineer  to  the  presence  of  the  approaching  omnibus. 

2.  The  question  whether  or  not  Charles  Dyson  was  guilty 
of  contributory  negligence  was  a  question  of  fact,  which  has 
been  disposed  of  finally  by  the  court  below.  Nolan  v.  N. 
Yorkj  N.  Haven  ^  Hartford  H.  E.  Co.,  63  Conn.,  475. 

3.  There  was  no  error  in  the  admission  of  the  photo- 
graphs described  in  the  finding.  They  were  representations 
of  the  locus  in  quo,  and  were  accompanied  by  the  evidence 
of  the  photographer  as  to  their  accuracy,  and  of  a  surveyor 
who  identified  the  points  of  view.  They  were  clearly  ad- 
missible. Abbott's  Trial  Evidence,  102,  and  cases  cited; 
Marcy  v.  Barnes,  16  Gray,  161 ;  Blair  v.  Inhah.  of  Pelhah^ 
118  Mass.,  420 ;  Randal  v.  Chase,  133  id.,  210,  213. 

Beardsley,  J.  The  Superior  Court  finds  tliat  the  colli- 
sion which  caused  the  death  of  the  intestate  was  produced 
by  the  negligence  of  the  defendant  company,  and  has  de- 
tailed the  facts,  and  presumably  all  the  material  facts,  upon 
which  it  formed  that  conclusion. 

The  question  presented  by  the  second  assignment  of 
errors  is,  whether  these  facts  are  legally  sufficient  to  justify 
the  finding  of  negligence.  Such  negligence  is  found  to  con- 
sist of  a  violation  of  duty  by  the  defendant  in  three  particu- 
lars.— First,  in  running  its  train  at  so  high  a  rate  of  speed 
over  the  crossing  in  question; — second,  in  not  protecting 
the  crossing  by  a  flagman,  gates  or  some  danger  signal  other 
than  those  which  were  employed ;  and,  third,  that  the  fire- 
man on  the  train  was  negligent  in  not  calling  the  attention 
of  the  engineer  to  the  approaching  omnibus. 

Was  the  defendant  company  negligent  by  reason  of  the 
rate  of  speed  which  was  maintained  at  the  crossing?  The 
crossing  is  just  within  the  limits  of  the  city  of  New  Britain, 
and  the  highway  which  forms  it  is  much  traveled,  but  we 
infer  from  the  finding,  and  especially  from  the  photographic 
sketches  of  the  locality,  that  it  was  not  surrounded  by  a 
thickly  settled  neighborhood.    The  train  in  question  was 
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running  at  a  rate  of  speed  which,  though  high,  cannot  at  the 
present  day  be  regarded  as  excessive  for  a  fast  passenger 
train,  and  we  infer,  from  the  finding  that  trains  "  customa- 
rily run  over  the  crossing  at  a  high  rate  of  speed,"  that  it 
was  not  unusual. 

The  city  of  New  Britain  had  made  no  order  limiting  the 
speed  of  trains  at  the  crossing,  though  authorized  by  its 
charter  to  do  so. 

We  think  that  the  court  below  erred  in  its  conclusion  that 
it  was  the  legal  duty  of  the  defendant  company  to  slacken 
the  speed  of  its  train.  As  a  general  rule  negligence  cannot 
be  inferred  from  speed  alone.  In  the  case  of  Warner  v.  N. 
York  Central  E.  B.  Co.,  44  N.  York,  465,  the  law  is  thus 
stated  : — "  The  law  places  no  restrictions  upon  the  rate  of 
speed  at  which  trains  may  be  run  across  the  country,  at  the 
crossings  of  highways  or  elsewhere ;  nor  is  the  train  required 
to  stop  or  reduce  its  speed  at  such  places,  *  ♦  ♦  nor  does 
the  law  subject  the  company  to  liability  to  damages  occa- 
sioned by  the  rate  of  speed  if  the  signals  required  by  law  are 
observed."  To  the  same  effect  are  Telfer  v.  Northern  R.  R. 
Co.,  30  N.  Jer.  Law,  188,  192 ;  Chicago,  Burl.  ^  Quincy  R. 
R.  Co.  V.  Lee,  68  111.,  676 ;  Same  v.  Harwood,  80  111.,  88 ; 
Grows  V.  Maine  Central  R.  R.  Co.,  67  Maine,  100. 

It  is  found  that  the  crossing  was  especially  dangerous. 
It  was  undoubtedly  so  as  compared  with  those  where  the 
traveler  upon  the  highway  has  a  continuous  view  of  the  ap- 
proaching train  for  a  considerable  distance.  The  fact  that 
the  view  was  intercepted  for  the  distance  of  two  hundred 
feet  on  the  highway  until  the  approaching  train  was  within 
twenty  feet  of  the  crossing,  and  that  the  railroad  curved  as 
it  approached  the  crossing,  were  elements  of  danger  to  the 
traveler  upon  the  highway. 

The  habits  of  men  are  such  that  all  crossings  of  high- 
ways by  railroads  at  grade  are  practically  dangerous,  and 
it  is  the  policy  of  the  state  to  abolish  them  as  fast  as  is 
practicable.  The  danger  arises  mainly  from  the  forgetful- 
ness  of  the  railroad  employees  or  the  inattention  or  temerity 
of  the  traveler  upon  the  highway. 
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This  danger  ia  obviously  diminished  where  the  conditions 
are  such  that  the  traveler  is  not  required  to  rely  upon  the 
danger  signals,  but  can  see  the  approaching  train  in  time  to 
avoid  it,  and  the  engineer  can  see  an  object  at  the  crossing 
in  time  to  effectually  reduce  the  speed  of  his  train  before 
reaching  it.  But  such  conditions  are  hardly  the  more  com- 
mon ones  at  railroad  crossings  in  this  state. 

In  many,  if  not  in  most  cases,  the  traveler  must  rely  for 
his  safety  upon  the  danger  signals.  In  the  present  case 
they  were  given  as  required  by  the  statute,  and  so  far  as 
appears  there  was  nothing  to  materially  obstruct  their 
sound.  The  cuts  from  four  to  seven  and  a  half  feet  high, 
through  which  the  train  ran  as  it  approached  the  crossing, 
could  hardly  have  this  effect,  as  in  ordinary  locomotives  the 
whistle  and  bell  are  higher  than  that  from  the  track.  The 
highway  was  much  traveled  by  inhabitants  of  New  Britain 
and  adjoining  towns.  It  seems  highly  probable  that  if  a 
diminished  speed  at  this  crossing  was  essential  to  the 
safety  of  travelers  in  the  exercise  of  due  caution,  the  city 
of  New  Britain  would  have  demanded  it. 

A  rule  requiring  ti-aius  to  so  reduce  their  speed  before 
coming  in  view  of  all  crossings  where  the  conditions  are 
similar  to  those  of  this  one,  as  to  avoid  collision  with  an 
object  at  or  near  the  crossing,  would  seriously  incommode 
the  public  and  be  unnecessary  for  travelers  exercising 
proper  care. 

Doubtless  in  some  cases  the  company  might  be  liable  for 
the  neglect  of  the  engineer  to  slacken  the  speed  of  bis  train 
if  by  doing  so  he  might  have  avoided  a  collision ;  as  if  he 
was  informed  that  a  person  was  approaching  a  crossing  in 
such  a  condition  or  under  such  circumstances  as  to  indicate 
that  he  was  heedless  of  the  danger  signals,  as  if  other 
sounds  were  prevailing,  as  of  a  thunder  storm,  which  might 
render  the  sound  of  the  signals  indistinguishable.  In  such 
cases  the  company  might  properly  be  charged  with  the  con- 
sequences of  the  personal  negligence  of  the  engineer. 

Nor  do  we  think  that  the  defendant  was  guilty  of  negli- 
gence in  not  providing  at  the  crossing  additional  signals  to 
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those  required  by  statute.  In  this  state  the  legislature  has 
assumed  the  regulation  of  this  matter  by  providing  specifi- 
cally what  signals  shall  be  given  of  the  approach  of  trains 
to  crossings,  and  by  instructing  the  railroad  commission- 
ei-s  to  require  other  signals  at  crossings  when  they  shall 
deem  them  necessary  for  the  protection  of  the  public.  This 
legislation  is  exhaustive  and  defines  iSie  whole  duty  of  rail- 
road companies  in  the  matter  to.  which  it  relates.  Weber  v. 
N.  York  Central  R,  R.  Co.,  68  N.  York,  461 ;  PakalinBky  v. 
Same,  82  id.,  424 ;  State  ex  rel.  Foy  v.  Phila.,  Wilm.  ^  Balr 
timore  R.  R.  Co.,  47  Maryl.,  76 ;  Haas  v.  Grand  Rapids  ^ 
Indiana  R.  R.  Co.,  47  Mich.,  401 ;  Cliff  v.  Midland  Railway 
Co.,  L.  R.,  5  Queen's  Bench,  264. 

Nor  do  we  think  that  upon  the  facts  found  the  company 
should  be  held  liable  because  the  fireman  did  not  sooner  tell 
the  engineer  of  the  approach  of  the  omnibus.  No  general 
duty  rests  upon  the  engineer  in  respect  to  a  traveler  whom 
he  sees  approaching  the  crossing,  and  of  course  none  lipon 
the  fireman.  Ordinarily  he  has  a  right  to  assume  that  he 
will  regard  the  signals  if  they  have  been  given,  and  is  only 
called  upon  to  act  when  the  traveler  is  so  near  the  crossing  as 
naturally  to  startle  him  by  a  sense  of  danger.  The  distance  of 
the  omnibus  from  the  crossing  when  seen  by  the  fireman  is  not 
found  distinctly,  but  the  inference  from  the  finding  is  that  it 
was  at  least  two  hundred  feet,  as  it  is  found  that  for  that  dis- 
tance the  intestate  could  not  see  the  train  until  he  came  to  the 
company's  right  of  way  and  the  engineer  from  his  post  on  the 
locomotive  could  not  see  the  omnibus.  If  this  inference  is 
the  correct  one  the  lad  must  have  driven  rapidly  from  that 
point  to  the  crossing,  to  have  met  the  train,  which  was  about 
six  hundred  feet  from  the  crossing  when  the  fireman  saw  the 
omnibus — much  more  rapidly  than  he  was  driving  when  he 
started  or  when  he  was  last  seen.  But  if  the  horses  were 
driven  for  the  two  hundred  feet  at  the  same  rate  as  when 
seen  by  the  witnesses,  the  probable  distance  of  the  omnibus 
from  the  crossing  when  the  fireman  saw  it  was  about  eighty 
feet.  If  this  was  so,  we  cannot  say  that  he  was  in  fault  in 
not  instantly  calling  the  attention  of  the  engineer  to  it.     It 
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is  not  unusual  for  prudent  persons  driving  horses  accus- 
tomed to  trains,  to  approach  as  near  as  or  nearer  than  this 
to  crossings  when  a  train  is  about  to  pass. 

This  view  of  the  case  renders  it  uunecessary  to  consider 
the  other  questions  presented  by  the  assignment  of  errors. 

We  refer  however  to  the  objection  made  by  the  defendant 
to  the  photographic  sketches  offered  in  evidence  by  the 
plaintiff,  as  it  presents  a  question  of  evidence  which  has  not 
hitherto  been  passed  upon  by  this  court.  The  court  prop- 
erly oveiTuled  the  objection.  The  pictures  represented  the 
crossing  in  question  and  its  surroundings,  and  presumably 
the  court  below  found  that  it  was  a  correct  representation 
of  them  ;  the  change  in  the  appeamnce  of  the  locality  made 
by  the  falling  of  the  leaves  from  the  trees  was  of  course 
open  to  explanation.  Marcy  v.  BameB^  16  Gray,  161 ;  JfZan- 
dall  V.  Chaae,  133  Mass.,  210 ;  Ruloff  v.  The  People,  45  N. 
York,  213 ;  Church  v.  City  of  Milwaukee,,  81  Wis.,  612 ;  Ab- 
bott's Trial  Evidence,  102. 

There  was  error  in  the  judgment  appealed  from  and  it 
is  reversed. 

In  this  opinion  the  other  judges  concurred. 


Gbobqe  L.  Shepard  and  another  vb.  William  E. 
Shepard  and  others. 

Hartford  Diet.,  Oct.  T.,  18S8.    Park,  C.  J.,  Cabpknteb,  Pardee, 
LooMis  and  Beabdslet,  Js. 

A  testatrix  bequeathed  **  a  sufficient  sum  to  constitute  "  seven  brothers  and 
sisters  named  *Mife  members  of  the  American  Bible  Society  and  as  a 
memorial  of  the  deceased."  Held  to  be  a  bequest  to  the  Bible  Society 
of  a  sufficient  sum  for  the  purpose  stated,  and  that  ft  was  not  affected 
by  the  death  of  any  of  the  persons  named  before  that  of  the  testatrix 
nor  by  the  refusal  of  others  to  accept  the  life-membership. 

The  testatrix  gave  three  hundred  dollars  a  year  to  IT,  "  when  he  shall  have 
attained  a  proper  age  and  is  fitted  for  college,  to  defray  the  expenses  of 
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a  collegiate  and  theological  education."  W  studied  four  years  in  the 
Hartford  H{gh  Scliool  and  then  entered  the  Massachusetts  Institute  of 
Tecjinology,  where  he  studied  four  years  and  graduated.  Held  that 
the  bequest  must  be  regarded  as  limited  to  his  studying  with  a  view 
to  a  theological  course  and  to  the  ministry  of  the  gospel,  and  that  it 
could  not  be  applied  to  supporting  him  in  acquiring  a  mere  scientific  or 
business  education. 

Whether  his  being  fitted  to  enter  the  Institute  of  Technology  was  equiva- 
lent to  being  " fitted  for  college:  "—Qucpre. 

Another  bequest  was  as  follows: — **  Should  any  nephew  or  niece  desire  to 
study  for  the  ministry,  having  fitted  themselves,  I  give  the  sutn  of 
three  hundred  dollars  to  be  paid  annuaUy  to  defray  tlie  expenses  of  a 
collegiate  and  theological  education."  B,  who  was  a  grand-niece,  was 
fitting  to  enter  Wellesley  College  and  intended  to  obtain  a  collegiate 
and  theological  training  with  reference  to  being  a  missionary  in  the 
Western  States.    Held— 

1.  That  grand-nephews  and  grand-nieces  were  included  under  the  terms 

**  nephews  and  nieces  "  as  used  by  the  testatrix. 

2.  That  as  the  education  of  nieces  as  well  as  nephews  for  the  ministry 

was  contemplated  by  the  testatrix,  she  must  have  intended  by  *'  colle- 
giate and  theological  education,"  such  academic  and  theological  train- 
ing as  was  available  and  suitable  for  preparing  young  women  to  l>e 
ministers  of  the  gospel. 

3.  That  B  was  entitled  to  the  benefit  of  the  bequest  from  the  time  she  en- 

tered Wellesley  College  until  her  education  should  be  completed. 

A  nephew  had  entered  Wesleyan  University  since  the  death  of  the  testatrix 
and  was  pursuing  his  studies  there  with  the  intention  of  entering  the 
ministry.  Held  entitled  to  the  three  hundred  dollars  a  year  from  the 
time  he  entered  college  till  he  had  completed  his  studies  or  had  aban- 
doned his  intention  to  pursue  a  theological  course. 

P,  a  niece,  had  completed  her  education  in  an  institution  for  fitting  young 
women  for  missionary  work,  a  year  before  the  will  was  executed  and 
eight  years  before  the  death  of  the  testatrix,  and  had  ever  since  been 
engaged  in  missionary  work.  Held  that  the  bequest  contemplated 
only  future,  and  not  past  cases  of  education  for  such  work,  and  that 
she  was  not  entitled  to  any  thing  under  the  bequest. 

L,  a  brother,  was  given  a  life  estate  in  the  residue,  '*  for  his  personal  com- 
fort, to  be  put  in  trust  to  my  executors,  who  shall  see  that  he  is  prop- 
erly cared  for."  Held  that,  if  necessary  for  Vs  personal  comfort  and 
proper  care  that  a  portion  of  the  principal  should  be  used,  the  executors 
were  authorized  to  use  it. 

[Argued  October  5th,  1888— decided  January  4th,  1889.] 

Suit  for  the  construction  of  the  will  of  Sarah  A.  Waters, 
deceased;  brought  to  the  Superior  Court  in  Hartfo  id  County, 
and  resei-ved,  upon  facts  found,  for  the  advice  of  this  court. 
The  case  is  fully  stated  in  the  opinion. 
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C.  M.  Jodyn^  for  the  plaintiflfs. 

J.  P.  Andrews^  for  Lamed  Shepard  and  his  conservator. 

L.  U.  Stanton,  for  William  E.  and  Bertha  M.  Shepard. 

F.  L.  Sungerfordy  for  Lewis  N.  Crane. 

W.  F.  Renney^  for  Ella  J.  and  Richard  Penrose,  and  for 
A.  J.  Ruliffson,  trustee  for  Bethany  lustitute. 

S,  JE.  Baldwin,  for  American  Board  of  Commissioners  for 
Foreign  Missions  and  for  American  Bible  Society. 

• 

Cabpenteb,  J.  This  is  a  suit  for  the  construction  of  a 
will.  The  questions  aiise  under  the  seventh  section  of  the 
will,  the  material  parts  of  which  are  as  follows  : — 

"  I  give  and  bequeath  the  amount  necessary  to  constitute 
each  of  the  given  names  life  members  of  the  American  Bible 
Society,  and  as  a  memorial  for  the  deceased."  (Here  follow 
the  names  of  seven  brothers  and  sisters,  and  ten  nephews 
and  nieces.)  "  I  give  and  bequeath  the  amount  necessary 
to  constitute  Willie  E.  Shepard,  son  of  Edwin  H.  and  Fran- 
ces E.  Shepard,  a  life  member  of  the  American  Board  of 
Commissioners  for  Foreign  Missions ;  also  when  Willie  E. 
Shepard  *  *  ♦  shall  have  attained  a  proper  age,  and  is 
fitted  for  college,  I  give  and  bequeath  to  him  the,  sum  of 
three  hundred  dollars  annually,  to  be  paid  to  defray  the  ex- 
penses of  a  collegiate  and  theological  education.  ♦  ♦  * 
Should  any  nephew  or  niece  desire  to  study  for  the  minis- 
try, and  having  fitted  themselves  for  college,  I  give  and  be- 
queath the  sum  of  three  hundred  dollars  to  be  paid  annually 
to  defray  the  expenses  of  a  collegiate  and  theological  edu- 
cation. At  the  disposal  of  the  above  orders,  I  give  and 
bequeath  all  the  residue  of  my  estate,  real  and  personal,  to 
my  brother  Larned  Shepard,  to  have  and  to  hold  during  his 
natural  life,  for  his  personal  comfort,  to  be  put  in  trust  to 
my  executors,  brother  George  L.  Shepard  and  Timothy  G. 
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Jerome,  who  shall  see  that  brother  Lamed  Shepard  is  prop- 
erly cared  for." 

By  a  codicil  the  legacy  to  the  Bible  Society  to  constitu,te 
nephews  and  nieces  life  members  thereof,  is  revoked,  and 
the  amount  given  to  the  Rev.  Mr.  Ruliffson  of  New  York 
city,  in  trnst  for  Bethany  Institute. 

The  Bible  Society  is  entitled  to  the  amount  required  to 
constitute  each  peraon  named  in  the  will  a  life  member,  ex- 
cept so  far  as  revoked  by  the  first  codicil.  A  legacy  to  the 
Bible  Society  was  intended — ^the  amount  to  be  determined 
by  the  amount  required  to  constitute  the  several  persons 
named  life  members.  Neither  the  death  of  one  or  more  of 
those  persons,  nor  the  refusal  of  others,  will  affect  the 
amount  of  the  legacy.  The  primary  object  was  to  benefit 
the  Bible  Society;  to  make  her  friends  life  members  was  in- 
cidental, and  so  far  as  deceased  persons  were  concerned  was 
a  mere  sentiment.  There  seems  to  be  nothing  in  the  will 
tending  to  show  an  intention  to  make  the  legacy  or  any  por- 
tion of  it  dependent  upon  the  acceptance  of  a  life  member- 
ship by  the  parties  named. 

For  the  same  reasons  the  American  Board  is  entitled  to 
the  sum  required  to  constitute  William  E.  Shepard  a  life 
member  of  that  society. 

Mr.  Ruliffson,  as  trustee  for  Bethany  Institute,  is  entitled 
to  a  sum  equal  to  the  amount  required  to  constitute  the 
nephews  and  nieces  life  members  of  the  Bible  Society. 

The  gift  to  William  E.  Shepard  is  in  terms  contingent — 
he  "  shall  have  attained  a  proper  age,"  and  shall  be  fitted 
for  college.  No  question  is  made  as  to  his  age.  Whether 
he  fitted  for  college  may  be  a  question.  His  answer  states 
that  "  in  preparation  for  college  he  spent  one  term  of  six 
months  in  a  ^ammar-school  in  Hartford,  Conn. ;  then  four 
years  in  the  Hartford  High  School."  We  can  hardly  say, 
judicially,  that  that  was  equivalent  to  being  fitted  for  col- 
lege. There  may  or  there  may  not  be  a  distinction  between 
the  qualifications  required  for  entering  college,  and  those 
required  for  entering  the  Massachusetts  Institute  of  Tech- 
nology, where  he  graduated  after  a  four  years  course.    It  is 
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legally  possible  that  he  was  well  qualified  to  enter  that  in- 
stitution, and  at  the  same  time  not  qualified  to  enter  any 
ordinary  college.  But  not  to  press  this  point  further,  we 
are  satisfied  that  this  legacy  was  subject  to  a  further  contin- 
gency; it  is  given  for  a  specific  purpose—"  to  be  paid  to  de- 
fray the  expenses  of  a  collegiate  and  theological  education." 
The  motive  which  prompted  the  gift  was  doubtless  an  ex- 
pectation or  hope  that  he  might  become  a  minister  of  the 
gospel,  and  was  given  as  an  inducement  to  that  result.  We 
discover  no  intention  to  aid  him  in  acquiring  a  mere  scien- 
tific or  business  education,  such  as  he  in  fact  acquired.  The 
testatrix  used  the  words  "  college  "  and  "  collegiate  "  in  the 
same  general  sense.  By  being  fitted  for  college  we  under- 
stand in  this  case  is  meant  being  prepared  to  take  the  aca- 
demic course  in  an  ordinary  college,  as  that  is  the  usual 
preparation  for  studying  theology ;  and  a  collegiate  educa- 
tion is  such  as  is  afforded  by  such  a  college.  Such  a  coui-se 
has  not  been  taken. 

But  if  this  view  is  too  technical,  it  must  be  conceded  that 
a  theological  education  has  been  wholly  omitted.  There 
has  been  no  intent  or  attempt  to  acquire  that.  Both  a  col- 
legiate and  theological  education  are  required.  The  will 
couples  them  together,  not  disjunctively,  but  by  the  word 
"  and."  We  think  it  will  defeat  rather  than  effectuate  the 
intention  to  give  that  word  the  sense  of  '*  or."  As  the  tes- 
tatrix has  limited  the  use  of  this  gift  to  one  specific  purpose, 
we  cannot  justify  its  use  for  another  and  different  purpose. 
Our  conclusion  is  that  William  E.  Shepard  takes  nothing 
under  this  clause  of  the  will. 

As  to  Bertha  M.  Shepard.  The  case  shows  that  she  is 
twenty-one  years  of  age  and  is  pursuing  studies  at  the 
school  of  Mr.  Dwight  Moody  at  Northfield,  Mass.  She  is 
fitting  for  college  and  expects  to  enter  Wellesley  College  in 
Massachusetts  within  two  years  from  the  present  time.  She 
hopes  and  intends  to  devote  her  life  to  the  labors  of  a  mis- 
sionary in  the  western  part  of  this  country.  She  intends 
to  obtain  not  only  a  collegiate,  but  theological  training,  and 
her  instruction  in  Mr.  Moody's  school  is  in  studies  adapted 
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to  qualify  her  to  be  a  missionary,  as  well  as  those  adapted  to 
fit  her  to  enter  college. 

The  gift  to  her  does  not  take  effect  until  she  is  fitted  for 
college.  That  Wellesley  College  is  such  an  institution  as 
the  testatrix  contemplated  seems  to  be  admitted.  Siie 
speaks  of  nieces.  As  to  them  she  has  reference  to  colleges 
where  young  women  may  be  educated;  and  by  a  "collegi- 
ate and  theological  education/'  she  means  such  academic 
and  theological  training  as  is  practicable  and  suitable  to 
prepare  them  to  be  ministers  of  the  gospel. 

We  are  also  of  the  opinion  that  the  testatrix  did  not  use 
the  words  "nephew"  or  "niece,"  in  the  ordinary  and  more 
accurate  sense,  as  including  only  children  of  brothers 'and 
sisters,  but  inasmuch  as  she  used  those  words  in  speaking 
of  the  children  of  nephews  and  nieces,  she  manifestly  used 
them  as  including  grand-nephews  and  grand-nieces  as  well. 

We  are  of  opinion  that  Bertha  M.  Shepard  will  be  en- 
titled to  the  legacy  from  the  time  she  enters  Wellesley  Col- 
lege, and  until  her  education  is  completed. 

Lewis  N.  Crane  desires  to  study  for  the  ministry  and  has 
fitted  himself  for  college.  He  in  fact  entered  the  Wesleyan 
University  at  Middletown  in  this  state,  in  September,  1886, 
and  has  ever  since  pui*sued  and  is  now  pursuing  his  studies 
in  that  university,  and  it  is  his  intention  to  study  for  the 
ministry.  That  brings  him  within  the  conditions  of  the 
will,  and  he  is  entitled  to  three  hundred  dollars  per  year, 
payable  annually  from  the  time  he  entered  college  until  he 
completes  his  education,  or  until  he  abandons  his  intention 
to  pursue  a  theological  course. 

Mrs.  Ella  J.  Penrose  is  a  niece  of  the  testatrix.  She  was 
educated  at  the  Bethany  Institute,  a  school  or  college  for 
educating  women  for  missionary  work,  in  1875-6,  and  has 
ever  since  continued  in  the  pursuit  of  her  vocation  as  a 
missionary.     She  claims  $300  per  year  for  two  years. 

It  will  be  noticed  that  she  completed  her  education  about 
a  year  before  the  will  was  executed,  and  about  eight  years 
before  the  testatrix  died.  The  language  of  the  will  is — 
"  Should  any  nephew  or  niece  desire  to  study  for  the  minis- 
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try,  and  having  fitted  themselves  for  college,  I  give,*'  etc. 
That  language  looks  to  the  future  and  not  to  the  past.  We 
cannot  say  that  she  desired  to  distribute  her  property 
equally  among  her  nephews  and  nieces.  On  the  contrary 
we  think  she  intended  to  prefer  those  who  should  desire  to 
prepare  for  the  ministry — not  for  personal  reasons  but  for 
the  sake  of  the  cause.  Her  heart  was  evidently  in  that 
work,  and  her  object  was  to  promote  it  by  inducing  her 
friends  to  engage  in  it.  Her  primary  object  was  not  lega- 
cies to  relatives,  but  aid  to  Christian  work.  In  that  view 
she  might  well  make  a  distinction  between  sending  laborers 
into  the  field  and  compensating  those  already  there.  We 
are  not  at  liberty,  therefore,  so  to  construe  this  language  as 
to  give  it  a  retrospective  operation. 

Larned  Shepard  takes  a  life  estate  "for  his  personal  com- 
fort, to  be  put  in  trust  to  my  executors,  *  •  ♦  who  shall 
see  that  brother  Larned  Shepard  is  properly  cared  for." 
The  question  reserved  is,  whether  he  is  entitled  to  the  use 
of  any  portion  of  the  principal.  It  may  be  that  his  "  per- 
sonal comfort "  and  "  proper  care,'^  not  being  otherwise  pro- 
vided for,  may  require  some  portion  of  the  principal.  If 
so,  the  will  by  implication  authorizes  it  to  be  used  for  that 
purpose. 

The  Superior  Court  is  advised  to  render  judgment  accord- 
ingly. 

In  this  opinion  the  other  judges  concurred. 


Digitized  by  VjOOQIC 


JANUARY,  1889.  81 


Pierce  v,  Roberts. 


57      31 
76    300 

Edward  N.  Pierce  and  others  vs.  Jennie  A.  Roberts     '  ^®  ®^^ 
AND  others. 

New  Haven  Co.,  June  T.,  1888.    Park,  C.  J.,  Cabpsnteb,  Pabdek, 
LooMis  and  Beabdslby,  Js. 

Jf  0  A  M  owned  in  fee  a  tract  of  land  on  tlie  seashore,  and  laid  it  out  in 
cottage  lots,  bounded  on  one  side  upon  the  water  and  on  the  inside 
upon  an  elliptical  half  acre  with  a  drive-way  around  it,  which  was  mark- 
ed ** Park"  upon  a  map  which  they  procured  to  be  made.  They  sold  a 
large  number  of  loU  to  the  plain ti£fs  and  others,  and  in  the  negotiations 
called  attention  to  the  map,  and  stated  that  the  part  marked  ^*  Park '' 
was  not  to  be  sold  but  to  be  kept  open  for  all  the  lot-owners ;  and  the 
purchasers  took  the  lots  upon  the  inducement  of  these  representatious 
and  paid  a  greater  price  on  accoiuit  of  them.  The  plaintiffs  had 
erected  cottages  on  the  lots  so  purchased  by  them.  All  the  deeds  con- 
tained, in  addition  to  a  description  of  the  lot  conveyed,  a  reference  to 
the  map  as  to  be  placed  on  file  in  the  town  clerk's  office;  and  the  map 
was  soon  after  placed  on  file  there.  The  lot  marked  *'  Park  "  was  after- 
wards sold  to  fT,  who  knew  all  the  facts.  In  a  suit  by  the  plaintiffs  for 
an  injunction  against  the  erection  of  buildings  on  this  lot  by  TT,  in  which 
J^  O  &  M  were  also  made  defendants,  it  was  held. 

1.  That  W,  knowing  of  the  agreement  with  the  plaintiffs  when  he  pur- 

chased, could  have  no  greater  rights  than  J,  O  A  M  would  have  had. 

2.  That  the  representations  made  by  the  latter  as  to  the  space  to  be  kept 

for  a  park,  were  not  merged  in  the  later  written  contract  of  the  deeds. 

3.  That  if  it  were  so,  the  deeds,  by  their  reference  to  the  map,  made  it  an 

inseparable  part  of  the  description  of  the  property  conveyed. 

4.  That  the  statute  (Gen.  Statutes,  §  81),  which  provides  that  where  a  map 

is  filed  in  the  town  clerk's  office  and  referred  to  in  a  deed,  it  shall  be 
deemed  part  of  the  deed,  is  merely  declaratory  of  the  common  law. 

5.  That  the  declarations  of  the  grantors  were  admissible,  independently  of 

the  deeds,  to  prove  a  dedication  of  the  park. 

6.  That  it  was  no  objection  that  the  plaintiffs  had  not  alleged  a  dedication 

in  their  complaint.    They  had  alleged  all  the  facts  relied  on,  and  it 
was  not  necessary  to  allege  their  legal  effect. 

7.  That,  besides  this,  the  representations  of  the  grantors  operated  as  an 

estoppel  against  their  denial  that  the  land  in  question  was  a  park,  in- 
dependently of  their  effect  as  evidence  of  a  dedication. 

8.  That  the  declarations  of  one  of  the  joint  grantors  were  admissible  to 

affect  the  others. 

9.  And  that  they  wei-e  admissible  against  W  their  grantee,  as  he  took  his 

deed  after  the  declarations  were  made.    . 

10.  That  a  declaration  of  one  of  the  grantors  before  the  deeds  were  given, 
not  made  in  the  presence  of  the  plaintiffs,  that  he  did  not  intend  to 
dedicate  the  piece  for  a  park  unless  the  lot-owners  would  buy  it  for 
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that  purpose,  was  not  admissible  against  the  plaintiffs,  because,  while 
such  declarations  might  be  admis^sible  to  rebut  a  presumption  of  a 
dedication  from  user,  yet  here  the  dedication  was  an  express  one, 
which  had  its  origin  in  the  sale  of  the  lots  to  the  plaintiffs,  and  the 
grantors  were  estopped  from  denying  the  dedication. 

[Argued  June  19th— decided  July  20th,  1888.] 

Suit  for  an  injunctiou ;  brought  to  the  Superior  Court  in 
New  Haven  County,  and  henrd  before  Andrews^  J,  The 
plaintiffs  were  Edward  N.  Pierce,  William  W.  Carter,  George 
Merriman  and  Catherine  R.  Root ;  the  defendants  were  Jen- 
nie A.  Roberts,  M.  Josephine  Roberts,  Orlistus  L.  Roberts, 
and  Lawsou  J.  Wooding.  The  facts 'were  found  by  the 
court  and  a  permanent  injunction  granted.  The  defendants 
appealed.     The  case  is  fully  stated  in  the  opinion. 

L,  N,  Blydenburgh^  for  the  appellants. 

It  is  claimed  by  the  plaintiffs  that  a  part  of  the  defendants 
sold  them  certain  building  lots  at  Sachem's  Head,  and 
at  the  time  of  the  sale,  and  before,  represented  that  a  certain 
adjoining  tract  of  land  should  forever  be  kept  open  for  a 
public  park ;  and  that  afterwards  the  other  defendant  bought 
of  them  this  land,  and  proposes  to  use  it  as  his  own.  Such 
sale  to  the  defendant  Wooding,  after  the  representations 
mentioned,  is  the  plaintiffs'  grievance  in  this  case. 

This  claim  of  the  plaintiffs,  as  to  the  representations,  is 
unsupported  by  anytliing  in  their  deeds,  for  in  neither  of 
them  is  the  land  in  dispute  mentioned.  Their  description 
of  the  land  sold  and  that  which  the  grantee  is  to  derive  title 
to,  stops  sixteen  feet  from  the  "park,"  the  width  of  the 
road  laid  out  for  the  convenience  and  use  of  the  cottages 
and  the  public.  It  is  true  that  a  map  was  made  of  '*  Sa- 
chem's Head  "  and  left  in  the  town  clerk's  oflBce  in  Guilford, 
but  the  only  connection  between  the  map  and  the  deeds  is  that 
in  the  deeds  the  description  of  the  land  sold  is  made  certain 
by  saying  that  it  is  a  certain  lot  on  the  map.  There  is 
nothing  therefore  in  the  deeds,  or  in  the  map,  or  in  both 
tog^ether,  to  support  the  claims  of  the  plaintiffs  in  this  case. 
Nothing  which  would  give  notice  to  a  stranger  that  a  pur- 
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chase  of  the  "park"  would  infringe  upon   the  rights  of 
owners  of  the  lots  deeded. 

The  deeds  are  presumed  to  contain  the  complete  contract. 
No  allegation  of  fraud,  mistake  or  ambiguity  is  made. 
From  the  contract  of  sale  therefore,  as  a  contract  simply, 
the  plaintiffs  can  take  notliing  but  the  lot  called  for  by  the 
deeds. 

The  complaint  does  not  allege  a  dedication  as  we  under- 
stand it,  but  if  it  does,  do  the  facts  found  amount  to  a  dedi- 
cation ?  The  map  made  a  part  of  the  finding  will  show  that 
some  one  wrote  in  pencil  upon  the  lot  in  dispute  the  word 
'*  park."  This  fact  does  not  appear  in  the  printed  record, 
but  an  inspection  of  the  map  will  show  it.  This  pencil 
mark,  evidently  not  a  part  of  the  original  draft,  is  all  the 
written  evidence  which  the  plaintiffs  can  find  and  aU  that 
the  finding  will  disclose. 

When  these  deeds  were  drawn  and  accepted,  the  law^said, 
as  it  says  to-day,  "  Write  what  you  want,  for  you  get  what 
you  write  and  nothing  more."  It  is  a  just  and  prudent  rule. 
When  an  agreement  is  reduced  to  writing,  all  previous  nego- 
tiations, resting  in  parol,  are  resolved  into  and  extinguished 
by  the  writing.  This  rule  is  too  well  settled  to  require  the 
citation  of  authorities. 

We  believe  that  to  support  the  judgment  it  must  be 
found — ^first,  that  the  complaint  alleges  a  dedication ;  sec- 
ond, that  the  facts  found  amount  to  a  dedication.  It  surely 
does  not  allege  a  dedication,  but  simply  that  it  was  repre- 
sented that  it  would  be  kept  for  a  certain  use.  The  finding 
that  it  was  so  represented  is  not  enough.  It  must  have 
have  been  so  intended,  and  not  simply  by  one  owner  but  by 
all.  That  it  was  so  intended  the  court  fails  to  find.  If  one 
of  the  owners  made  the  representations  as  to  the  future  use 
of  this  land,  it  could  not  amount  to  a  dedication  by  the 
others.  It  was  in  fact  so  that  the  only  evidence  in  the  case 
was  that  Orlistus  Roberts  made  certain  statements,  which 
he  denied  making.  No  evidence  was  offered  of  anything 
said  by  the  sisters,  and  the  court  assumes  in  the  finding  to 
charge  them  with  the  representations  of  the  other  owner. 
Vol.  Lvn — 8 
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The  intention  of  the  owner  of  the  soil  to  dedicate  it  to 
public  use  ought  to  be  clear,  manifest  and  unequivocal,  and 
'th^re  must  be  an  acceptance  of  it  on  the  part  of  the  public. 
Sherwood  v.  We%ton^  18  Conn.,  61 ;  CurtiB  v.  Hoyt^  19  id., 
169 ;  Riley  v.  Hammel^  88  id.,  576 ;  GhUhrie  v.  New  Haven^ 
81  id.,  321. 

If  evidence  of  the  defendants'  declarations  was  admitted, 
the  evidence  of  Orlistus  Roberts's  declai-ation  that  it  would 
be  a  park  if  the  plaintiffs  bought  it  for  such  use,  was  admis- 
sible. On  the  question  of  intent,  evidence  of  his  conduct 
and  declaration  should  have  been  heard. 

E.  H.  RogerB^  for  the  appellees. 

LooMis,  J.  The  three  defendants,  Je^nie  A.,  Orlistus  L. 
and  M.  Josephine  Roberts,  in  June,  1882,  and  before  that 
time,*  were  the  owners  in  fee  of  a  piece  of  land  called 
Sachem's  Head,  a  favorite  summer  resort  on  Long  Island 
Sound  in  the  town  of  Guilford ;  and  to  induce  summer  vis- 
itors to  purchase  the  same  and  erect  cottages  thereon,  they 
caused  all  the  land  to  be  surveyed  and  laid  out  into  cottage 
lots,  so  that  each  lot  on  one  side  bounded  on  the  waters  of 
the  Sound  and  on  the  interior  side  on  a  circular  drive-way 
or  road  sixteen  feet  wide,  which  left  a  piede  of  land  in  the 
center  resembling  an  ellipse  in  shape,  containing  half  an 
acre.  There  were  twenty-two  of  these  lots  laid  out,  num- 
bered consecutively  from  one  to  twenty-two.  A  map  of 
the  lay-out  was  carefully  prepared  under  the  direction  of 
the  defendants  by  Charles  Griswold,  a  surveyor,  which 
clearly  exhibited  all  the  lots  with  their  numbers,  and  their 
exterior  lines  abutting  on  the  water  and  their  interior  lines 
abutting  on  the  circular  drive-way,  with  the  elliptical  piece 
in  the  center,  which  was  marked  '*^Park,"  and  the  roadway 
also  marked  as  such.  This  map  was  designed  to  be  shown 
to  the  purchasers  of  lots  and  to  be  filed  in  the  town  clerk's 
office  in  Guilford  as  a  permanent  description  of  the  lots  and 
their  surroundings. 

During  the  month  of  June,  1882,  each  of  the  plaintiffs,  or 
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those  under  whom  they  claim,  purchased  of  the  defendants 
one  or  more  of  the  lots,  and  during  the  negotiations  result- 
ing in  the  purchases,  the  defendants  called  the  particular  at- 
tention of  the  plaintifiPs  to  the  map,  and  to  the  arrangement 
of  the  lots,  and  to  the  road  and  the  reserved  space  inside 
the  road,  which  the  defendants  asserted  was  not  to  be  sold, 
but  to  be  kept  open  for  the  benefit  of  all  the  persons  who 
might  own  the  lots  ;  and  it  is  found  that  these  representa- 
tions were  made  by  the  defendants  for  the  purpose  of  in- 
ducing the  plaintiffs  to  purchase  their  respective  lots,  and 
that  they  did  so  purchase  solely  on  the  strength  of  such  rep- 
resentations and  paid  for  their  several  lots  a  greater  price 
on  that  account. 

Each  of  the  plaintiffs  has  erected  a  cottage  on  the  lot  so 
purchased  by  him  or  her,  and  it  is  further  found  that  if  the 
park  should  be  inclosed  and  built  upon,  it  would  lessen  the 
value  of  the  plaintiffs'  lots  from  twenty  to  thirty  per  cent. 

The  defendants,  Jennie  A.,  Orlistus  L.  and  M.  Josephine 
Roberts,  on  the  20th  day  of  June,  1882,  made,  executed  and 
delivered  warranty  deeds — one  to  the  plaintiff  Pierce,  of 
lots  numbered  four  and  five ;  one  to  the  plaintiff  Carter, 
of  lot  number  six ;  one  to  Joel  H.  Root,  then  in  life,  but 
since  deceased,  of  lot  number  seven,  which  lot  is  now  owned 
by  the  plaintiff  Catherine  R.  Root ;  and  one  to  George  and 
Theodore  D.  Merriman,  of  lot  number  eight,  which  lot  is 
now  owned  solely  by  the  plaintiff  George  Merriman.  Each 
of  the  deeds  contained  a  description  of  the  land  conveyed 
by  bounds,  courses  and  distances,  and  concluded  with  a  ref- 
erence to  '*  a  map  of  the  premises  made  out  and  surveyed 
by  Charles  Griswold,  which  map  is  to  be  placed  on  file 
in  the  town  clerk's  oflBce  of  said  town  of  Guilford." 

Soon  after  the  delivery  of  the  several  deeds  the  map  was 
placed  on  file  in  the  town  clerk's  office,  where  it  has  since 
remained.  The  park  has  always  been  kept  open  and  unob- 
structed, and  used  as  a  public  park,  until  the  defendants 
Jennie  A.,  Orlistus  L.  and  M.  Josephine  Roberts  made,  exe- 
cuted and  delivered  a  deed  of  the  same  to  the  other  defend- 
ant^  Lawson  J.  Wooding,  to  hold  as  his  absolute  property, 
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who  had  at  the  time  and  previously  full  knowledge  of  the 
agreements  made  bj  the  other  defendants  with  the  several 
plaintiffs,  aud  who  now  threatens  to  erect  buildings  on  the 
land  and  destroy  its  use  as  a  park.  Upon  complaint  of  the 
plaintiffs  the  Superior  Court,  after  hearing  the  parties  and 
finding  the  facts  substantially  as  stated,  granted  the  injunc- 
tion prayed  for,  restraining  the  defendants  and  each  of  them 
from  erecting  or  placing  any  building  or  structure  of  any 
kind  on  the  park,  and  from  selling,  conveying  or  leasing  the 
same  or  any  part,  and  from  interfering  with  or  destrojdng 
the  use  of  the  land  as  a  public  park.  The  defendants  by 
their  appeal  to  this  court  seek  to  set  aside  this  judgment  on 
account  of  certain  alleged  errors  in  receiving  or  rejecting 
evidence. 

The  defendants  contend  that  notwithstanding  the  defendant 
Wooding  had  knowledge  of  the  agreement  between  the  other 
defendants  and  the  plaintiffs,  yet  he  took  a  good  title  under 
his  deed  because  he  had  a  right  to  assume  that  the  plaintiffs 
had  no  other  title  than  their  deeds  gave  them,  and  by  those 
deeds  no  right  or  title  whatever  to  the  park  was  conveyed, 
and  that  the  plaintiffs'  rights  under  their  deeds  did  not  ex- 
tend beyond  the  roadway  which  separated  their  respective 
lots  from  the  piece  on  the  other  side  designated  as  a  "  park." 
And  upon  this  foundation  the  d^dfendants  objected  to  all 
parol  evidence  of  representations  made  by  the  defendants 
to  the  plaintiffs  to  induce  the  purchase  of  the  lots,  in- 
voking in  this  connection  the  legal  principle  that  when  an 
agreement  is  reduced  to  writing  all  previous  negotiations 
resting  in  parol  are  resolved  into  and  extinguished  by  the 
writing.  They  also  claimed  that  the  agreement  and  declara- 
tions of  the  defendants  relative  to  the  reservation  of  the 
land  in  question  for  a  park  were  improperly  received  to 
show  a  dedication  of  the  land  for  a  park,  because  the  com- 
plaint did  not  allege  a  dedication.  This  summarizes  the 
principal  questions  which  the  appeal  brings  before  this 
court  for  review. 
We  think  every  position  here  taken  and  the  argument  in 
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its  support  wholly  untenable,  being  either  unsound  in  prin- 
ciple or  erroneous  in  application. 

In  the  first  place,  the  word  "  park  "  on  the  map  cannot 
be  eliminated  from  the  deeds,  but  is,  on  the  contrary,  an  in- 
separable part  of  those  deeds,  and  thereby  the  grantoi-s  are 
estopped  from  appropriating  the  land  in  question  to  a  use 
inconsistent  with  such  designation. 

The  same  argument  that  would  give  no  force  and  effect 
to  the  plan  and  designation  "  park  "  on  the  map  referred 
to,  would  also  virtually  nullify  the  effect  of  the  plan  and 
designation  of  the  "road.'*  It  would  however  doubtless 
be  conceded  that  as  to  the  latter  the  deed  alone,  in  connec- 
tion with  the  map,  would  constitute  an  irrevocable  dedica- 
tion of  that  space  to  public  use,  although  there  is  no  grant 
or  covenant  in  the  deed  to  that  effect.  Why  not  give  like 
effect  to  the  plan  and  designation  of  the  "  park  "  ?  That 
surely  is  a  prominent  and  attractive  featui*e  of  the  plot,  and 
indeed  essential  to  its  completeness.  The  lots  for  sale  were 
all  numbered  in  order  from  one  to  twenty-two.  The  center 
piece  contained  no  number  to  facilitate  selection  by  a  pur- 
chaser, but  on  the  contrary  it  was  given  a  name  which  in 
itself  imported  a  design  to  set  it  apart  and  reserve  it  for  the 
common  benefit  of  all.  Now  although  the  defendants  stoutly 
insist  that  the  terms  of  the  deed  must  not  be  varied  by  ex- 
trinsic evidence,  yet  .virtually  by  their  conduct  and  their 
claims  they  would  erase  from  the  map,  which  constitutes  a 
part  of  the  deeds,  the  name  "  Park,"  and  insert  in  its  stead, 
«  Grantors'  lot,"  or,  "  Wooding's  lot." 

But  are  we  light  in  holding  the  map  to  be  an  essential 
part  of  the  deeds  ?  A  statute  enacted  in  1867,  now  consti- 
tuting section  81  of  the  General  Statutes,  provides  in  sub- 
stance "  that  where  land  is  surveyed  and  mapped,  and  the 
map  is  filed  in  the  town  clerk's  office,  where  the  land  is  sit- 
uated, such  map  shall  be  deemed  part  of  the  deeds  referring 
thereto."  This  statute  however  seems  to  have  been  declara- 
tory of  the  common  law,  for  in  Derby  v.  Ailing^  40  Conn., 
410,  this  court,  in  constiiiing  a  deed  which  antedated  the 
statute  some  seventeen  years,  held  that  where  the  land  was 
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described  as  bouuded  by  a  street  not  expressly  defined  in 
the  deed,  but  shown  upon  a  plan  therein  referred  to,  the 
grantor  was  estopped  to  deny  the  existence,  not  only  of 
that  street,  but  of  all  the  connecting  streets  delineated 
upon  the  same  plan  as  far  as  the  grantor's  land  extended; 
and  that  where  a  plan  is  referred  to  in  a  deed  for  a  descrip- 
tion of  the  estate  conveyed,  not  only  the  courses  and  dis- 
tances, but  all  other  particulars  upon  that  plan,  are  to  be 
regarded  as  if  they  had  been  expressly  recited  in  the  deed. 

A  large  nuinber  of  adjudications,  in  cases  quite  similar  to 
the  one  at  bar,  might  be  cited  from  the  reports  of  other 
states  strongly  supporting  our  position.  A  reference  to  a 
few  of  these  cases  will  suffice. 

In  Price  v.  InhahitanU  of  Plainfield^  11  Vroom,  608,  it 
was  explicitly  laid  down  as  a  definite  rule  of  law,  that 
where  a  land-owner  had  caused  a  map  of  land  to  be  filed  in 
the  county  clerk's  office,  on  which  streets  and  building  lots 
were  delineated,  and  one  block  was  set  apart  and  marked 
with  the  word  "  park,"  and  when  such  land-owner  had  sub- 
sequently made  conveyances  of  sundry  of  such  lots  to  vari- 
ous purchasers,  such  conduct  was  conclusive  evidence  of  a 
dedication  of  the  parcel  designated  "  park."  And  the  same 
principle  was  re-affirmed  in  another  similar  case  by  the  same 
court  in  Mayor  ^  Coimcil  of  Bayonne  v.  Ford^  43  N.  Jersey 
Law,  292,  where  a  grantor  by  the  name  of  R.  Graves  plotted 
a  tract  of  land  for  building  lots,  and  a  small  section  on 
the  plot  was  marked,  "Annette  Park,  now  belonging  to 
R.  Graves,"  it  was  held,  notwithstanding  the  assertion  of 
ownership,  that  it  had  become  a  public  park  by  dedication. 

In  San  Leandro  v.  Le  Breton,  72  Cal.,  171,  it  was  held 
that  "  where  an  owner  of  land  lays  off  a  town  or  village 
thereon,  and  makes  a  map  of  the  town  site  showing  it  to  be 
divided  into  streets,  etc.,  and  then  sells  lots  with  reference 
to  such  map,  he  thereby  makes  an  irrevocable  dedication  of 
the  space  represented  on  the  map  as  streets  to  the  use  of 
the  public,  and  if  there  be  squares  or  plazas  represented  on 
the  map  the  same  rule  applies  to  them. 

In  Rowan^s  Hxecutors  v.  Portland^  8  B.  Monroe  (Ky.), 
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232,  Marshall,  C.  J.,  giving  the  opinion  of  the  court,  said, 
on  page  287 :  "  The  right  which,  as  we  suppose,  passes  to 
the  purchasers  of  Jots  as  appurtenant  thereto,  is  not  the 
mere  right  or  privilege  that  each  purchaser  may  use  the 
streets  and  other  public  places,  according  to  their  appropri- 
ate purposes,  but  the  right  acquired  by  each  purchaser  that 
all  persons  whosoever,  as  their  occasions  may  require  or  in- 
vite, may  so  use  them ;  or  in  other  words,  we  suppose  tlie 
sale  and  conveyance  of  lots  in  the  town  according  to  its 
plan  imply  a  grant  or  covenant  to  the  purchasers  that  the 
streets  and  other  public  places  indicated  as  such  on  the 
plan  shall  be  forever  open  to  the  use  of  the  public  free  from 
claim  or  interference  of  the  proprietor  inconsistent  with 
that  use/' 

In  Fisher  v.  Beard^  82  Iowa,  846,  it  was  held  that  ^'  where 
the  owner  of  lands  lays  out  a  town  thereon  and  sells  lots  to 
purchasers  with  reference  to  the  plat  thereof,  the  purchaser 
of  such  lots  acquires  as  appurtenant  thereto  a  vested  right 
in  and  to  adjacent  grounds  designated  on  such  plat  as  pub- 
lic grounds,  to  the  full  extent  that  such  designation  im- 
ports ;  and  a  diversion  of  the  same  from  such  purpose  by 
the  proprietor  will  be  restrained  by  injunction  at  the  instance 
of  a  purchaser. 

These  decisions  and  the  reasons  by  which  they  are  sup- 
ported seem  to  demonstrate  that  the  written  evidence  alone 
was  sufficient  to  sustain  the  plaintifiB*  claim  for  an  injunc- 
tion, and  if  so,  the  rulings  of  the  court  as  to  the  admission 
of  the  parol  evidence,  even  if  erroneous,  could  have  done 
the  defendants  no  harm.  We  wish  however  to  avoid  any 
implication  that,  aside  from  the  deeds,  the  defendants^  rep- 
resentations were  not  admissible  to  prove  and  establish  a 
public  park  by  express  dedication.  Indeed,  the  defendants, 
having  by  their  representations  respecting  the  park  inten- 
tionally induced  the  plaintiffs  to  make  the  purchase,  and 
having  even  in  effect  accepted  compensation  from  the  plaint- 
iffs for  the  surrender  of  this  land  for  the  use  of  a  public 
park,  are  now  estopped  from  claiming  otherwise. 

As  to  the  alleged  omissions  in  the  complaint,  it  is  suffi- 
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cient  to  say  that  the  precise  facts  relied  upon  were  alleged 
in  paragraph  twelve.  The  legal  efifect  of  those  facts, 
whether  constituting  an  estoppel  or  a  dedication,  was  not 
required  to  be  alleged. 

In  regard  to  the  defendant  Wooding  it  is  hardly  neces- 
sary to  say  that,  having  purchased  the  park  with  f  tdl  knowl- 
edge of  the  deeds  and  all  the  material  facts,  he  has  no  better 
right  than  the  other  defendants. 

There  are  two  other  questions  relative  to  the  admission  of 
evidence  to  which  we  will  briefly  allude,  although  they  might 
be  disposed  of  upon  the  ground,  as  previously  suggested, 
that  the  written  evidence  alone  amply  justified  the  granting 
of  the  injunction. 

The  defendant  Orlistus  L.  Roberts,  after  the  date  of  the 
plaintiffs'  deeds,  and  prior  to  the  deed  to  the  defendant 
Wooding,  in  conversation  with  sundiy  persons,  in  substance 
admitted  that,  at  the  time  the  plaintiffs  contracted  with  him 
and  the  defendants,  Jennie  A.  and  M.  J.  Roberts,  for  the 
purchase  of  the  lots  conveyed  to  them,  it  was  agreed  that 
the  land  inside  the  road-way  should  be  reserved  for  a  park. 
This  evidence  was  admitted  by  the  court  against  a  general 
objection  by  the  defendants. 

^  The  declarations  of  courae  were  admisi^ible,  upon  the 
most  familiar  principles,  against  the  party  who  made  them, 
but  it  is  assigned  for  error  that  the  court  received  the  evi- 
dence to  affect  the  other  defendants  also.  The  purpose 
for  which  the  evidence  was  received  nowhere  appears,  but 
assuming  that  it  was  so  received,  it  was  the  case  of  the 
admission  of  one  of  several  joint  contractors  in  respect  of 
the  joint  contract  in  question,  entered  into  by  all,  and  the 
rule  of  evidence  that  makes  such  an  admission  evidence 
against  all  the  joint  contractors  has  been  too  often  recog- 
nized and  applied  by  this  court  and  by  courts  of  other 
states  to  require  the  citation  of  any  of  the  numerous  au- 
thorities on  that  subject;  and  as  the  defendant  Wooding, 
subsequent  to  these  declarations,  derived  his  title  under 
these  same  joint  parties,  with  full  knowledge  of  the  rights 
and  claims  of  the  plaintiffs,  it  is  equally  clear  upon  the 
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authorities  that  the  declarations  of  his  grantors  were  admis- 
sible also  against  him. 

The  remaining  question  is  stated  in  the  finding  as  fol- 
lows : — "  Tlie  defendants  offered  to  prove  that  about  the 
time  the  map  was  made,  O.  L.  Roberts  declared  that  he  did 
not  intend  the  piece  of  land  to  be  a  park  unless  the  lot 
owners  would  buy  it  for  that  purpose.  It  was  admitted 
tliat  such  declaration  was  not  made  in  the  hearing  of  any 
of  the  plrtiiitifiEs,  and  that  it  never  came  to  their  knowledge. 
The  plaintiffs  objected  to  this  testimony  and  it  was  ruled 
out."  There  are  several  independent  grounds  upon  which 
the  ruling  of  the  court  may  be  vindicated. 

In  the  first  place,  as  already  stated,  a  dedication  was  con- 
clusively effected  by  the  deeds  in  connection  with  the  map 
and  its  filing  in  the  town  clerk's  office.  But  we  prefer  to 
meet  the  question  directly,  because  the  case  as  presented  in 
the  complaint  and  as  tried  in  the  court  below  was  based  on 
two  distinct  grounds — first,  the. deeds  and  map,  and  second, 
parol  representations  which  constituted  a  dedication  or  an 
estoppel  in  pais.  It  is  only  in  reference  to  the  latter  kind 
of  dedication  that  the  defendants  claim  that  the  evidence 
should  have  been  received,  to  show  that  there  was  no  intent 
on  the  part  of  O.  L.  Roberts  to  dedicate  this  land  for  the 
purposes  of  a  park.  Although  all  self-serving  declarations, 
not  parts  of  the  res  gestae^  as  a  general  rule  are  to  be  excluded, 
yet  there  might  be  cases  of  dedication  claimed  simply  on 
the  ground  of  public  user  where  such  declarations  under 
some  circumstances  might  be  received  to  rebut  the  presump- 
tion that  such  use  was  in  accord  with  the  lafid-owners'  in- 
tent. 

But  the  question  in  this  case  was  of  a  very  different 
character.  No  dedication  was  claimed  based  on  user.  It 
was  an  express  dedication,  which  had  its  origin  in  the  sale 
of  these  lots  to  the  plaintiffs.  If  the  agreement  was  as  the 
plaintiffs  claimed  and  as  the  court  has  found,  the  defendants 
were  estopped  from  denying  the  dedication.  The  declara- 
tions of  Roberts  on  another  occasion  and  at  a  different  time 
and  iir  the  absence  of  the  plaintiffs,  did  not  affect  in  the 
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slightest  degree  the  claim  of  the  plaintifiEs  on  which  they 
relied. 

The  time  when  this  declaration  was  made  should  also  be 
noted.  The  finding  is  simply  that  it  was  ^^  about  the  time 
the  map  was  made."  The  map  is  found  to  have  been 
made  "  in  the  first  part  of  June,"  while  the  deeds  were  not 
made  till  the  20th  of  that  mouth.  The  claimed  declaration 
of  Roberts  therefore,  it  would  seem,  must  have  been  ante- 
rior to  the  agreement  relied  upon  by  the  plaintiffs.  As  no 
dedication  was  claimed  till  that  time,  the  evidence  offered 
was  not  even  inconsistent  with  the  plaintiffs'  claim.  Rob- 
erts onl}' said  that  he  did  not  intend  the  land  for  a  park 
unless  the  lot-owners  would  buy  it  for  the  purpose.  Before 
the  deeds  were  made  to  the  plaintiffs  he  might  have  altered 
his  mind  or  have  concluded,  as  it  seems  he  did,  to  throw 
this  park  in,  as  an  inducement  to  purchasers,  and  thus  vir- 
tually sell  it  to  them,  as  it  is  found  he  did,  by  adding  to  the 
price  of  the  lots  on  that  account. 

There  was  no  error  in  the  rulings  and  judgment  com- 
plained of. 

In  this  opinion  the  other  judges  concurred. 


Simeon  B.  Shoningbb  and  anothbb  vs.  Frederick  O. 

Peabody. 

New  Hayen  Co.,  June  T.,  1888.    Park,  C.  J.,  Cabpbkteb,  Pardee, 
LooMis  and  Beardslet,  Js. 

The  agent  of  the  plaintiffs  sold  a  piano  to  the  defendant,  at  an  agreed 
price,  to  be  paid  by  commissions  on  business  to  be  done  for  the  agent  by 
the  defendant  as  a  stock-broker.  The  plaintiffs,  with  knowledge  of  the 
facts,  sued  the  defendant  for  the  agreed  price.  Held  that  they  had 
thereby  affirmed  the  contract  of  their  agent,  not  merely  as  to  the  sale 
but  as  to  the  mode  of  payment. 

The  plaintiffs  might  hare  repudiated  the  entire  contract  made  by  their 
agents  and  have  recovered  the  piano  by  an  action  of  replevin^or  its 


Digitized  by  VjOOQIC 


JANUARY,  1889.  '  43 


Shoninger  v.  Peabody. 


value  by  one  of  trovery  but  they  could  not  affirm  it  in  part  without  af- 
firming it  wholly. 

[Argued  June'  22d,  188B— decided  January  4tb,  1889.] 

Action  to  recover  for  a  piano  sold ;  brought  to  the  Dis- 
trict Court  of  Waterbury,  and  tried  to  the  court  before 
Bradstreet^  J.  Facts  found  and  judgment  rendered  for  the 
plaintiffs,  and  appeal  by  the  defendant.  The  case  is  fully 
stated  in  the  opinion. 

J,  O'Neill  and  C.  A.  Oolley^  for  the  appellant. 

1.  The  defendant  bought  and  agreed  to  pay  for  this  piano 
out  of  the  commissions  which  he  should  earn  from  the  agent. 
It  is  difficult  to  see  how  he  can  be  compelled  to  perform 
any  other  contract  than  the  one  he  has  entered  into.  It 
may  be  admitted  for  the  purposes  of  this  case>  that  the  agent 
had  no  power  to  agree  to  take  anything  in  payment  for  this 
piano  but  cash,  and  we  do  not  deny  that  the  principals  had 
the  right,  as  soon  as  they  learned  the  facts,  to  disaffirm  the 
acts  of  their  agent,  rescind  the  sale,  and  recover  the  piano 
from  the  defendant  in  an  action  of  trover  or  replevin.  And 
if  the  defendant  had  sold  the  piano  and  received  the  money 
the  plaintiffs  might  perhaps  waive  the  tort  and  recover  in 
assumspit  the  money  received.     But  this  was  not  the  fact. 

2.  But  the  principals  cannot  adopt  the  agency  in  part 
only.  They  are  not  permitted  to  confirm  so  much  of  the 
act  of  their  agent  as  they  shall  think  beneficial  to  them- 
selves, and  reject  the  remainder.  1  Parsons  Cont.,  46,  52 ; 
Story  on  Agency,  260 ;  Smith  v.  Hodson^  1  T.  R.,  211 ; 
Hovey  v.  Blanchard^  18  N.  Harap.,  145 ;  FarmevB  Loan  ^ 
Trvst  Co.  V.  Walworth^  1  N.  York,  447 ;  Bennett  v.  Judson^ 
21  id.,  238 ;  Peters  v.  Ballister,  8  Pick.,  495 ;  K  Eng.  Marine 
Ins.  Co.  V.  Be  Wolf^  8  id.,  66  ;  lATne  Rock  Bank  v.  Plimpton^ 
17  id.,  159;  CtUver  v.  Ashley^  19  id.,  800;  LeBreton  v. 
Peiree^  2  Allen,  11 ;  Berkshire  Q-lass  Co.  v.  Wolcott^  id., 
227 ;  Butler  v.  Hildreth,  5  Met.,  49 ;  Browning  v.  Bancroft^ 
8  id.,  278;  Sears  v.  Carrier^  4  Allen,  339;  Snow  v.  Alley ^ 
144  Mass.,  546 ;  Hastings  v.  Bangor  Home  Proprietors^  18 
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Maine,  436;  Bigelow  v.  Dennison^  23  Verm.,  664;   Whitlock 
V.  Heard,  3  Rich.,  88. 

S,  W.  Kellogg  and  J.  P.  Kellogg,  for  the  appellees. 

1.  ;The  only  claim  of  the  defendant,  appealing  on  the  re- 
cord, is,  that  the  sum  of  $185,  due  as  commissions  from 
Day,  the  plaintiffs'  general  agent,  to  the  defendant  by  rea- 
son of  his  private  stock  speculations,  and  for  which  he  gave 
the  defendant  credit  on  account  of  the  piano,  should  be 
credited  to  the  defendant  as  payments  on  the  piano,  as 
against  the  plaintiffs,  who  had  had  no  knowledge  of  these 
stock  transactions.  A  suit  against  the  defendant  for  the 
price  of  the  piano  was  the  proper  one  to  bring  and  in  which 
to  nxeet  this  question.  The  defendant  had  admitted  the 
purchase  by  making  three  payments  to  the  plaintiffs  in  cash 
on  account  of  the  piano.  It  would  have  been  impossible  to 
maintain  either  replevin  or  trover,  with  the  fact  found  that 
the  defendant  made  and  the  plaintiffs  accepted  these  pay- 
ments in  cash,  the  sole  question  in  issue  being  whether  the 
defendant  should  be  allowed  to  maintain  a  mode  of  payment 
for  the  balance  which  he  was  bound  to  know  was  unauthor- 
ized. 

2.  An  agent  employed  to  sell  has,  as  a  general  rule,  no 
authority  to  receive  payment  otherwise  than  according  to 
the  general  course  of  business,  and  it  is  well  settled  by 
many  decisions  that  a  debtor  cannot  claim  payment  against 
the  principal  by  crediting  himself  with  a  debt  due  him  from 
the  principal's  agent.  Story  on  Agency,  4th  ed.,  §§  413, 
430;  Benjamin  on  Sales,  §§  742,  745  a;  Squires  v.  Barber, 
87  Verm.,  558 ;  Stewart  v.  Woodward,  60  id.,  78 ;  Bevis  v. 
Sefiin,  63  Ind.,  129;  Avliinan  v.  Lee,  43  Iowa,  404;  Bems- 
house  V.  Abbott,  45  N.  Jer.  Law,  531 ;  Pearson  v.  Scott,  L. 
R.,  9  Cha.  Div.,  198.  In  Squires  v.  Barber,  supra,  one  C, 
was  the  plaintiff's  agent  and  sold  the  defendant  a  chest  of 
tea  and  barrel  of  molasses.  At  the  time  of  the  sale  he 
owed  the  defendant  twenty  dollars  and  agreed  to  pay  that 
debt  out  of  the  price  of  the  goods  sold  him.  Held,  that 
the  defendant  could  not  set  off  this  claim  against  (7.  in  an 
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action  in  assumpsit  for  the  goods  by  (7.'«  principal.  The 
fietcts  in  Stewart  v.  Woodward^  aupra^  were  that  the  plaintiffs, 
who  were  merchant  tailors,  sought  to  recover  in  book  ac- 
count of  the  defendant,  a  physician,  for  clothing  delivered 
to  him  by  C^.,  their  general  agent,  upon  the  understanding 
that  the  goods  should  apply  upon  an  existing  indebtedness 
of  C.  to  the  defendant  for  medical  attendance,  the  defend- 
ant believing  that  C.  had  an  interest  in  the  business,  and 
authority  so  to  dispose  of  the  goods,  and  otherwise  he  would 
not  have  taken  the  goods.  It  was  held  that  the  plaintiffs, 
having  held  oiit  C.  as  their  general  agent  only,  the  defend- 
ant was  bound  to  measure  the  scope  of  his  authority,  and 
was  liable  upon  his  implied  promise  in  this  form  of  action  for 
the  value  of  the  goods,  and  that  he  could  not  set  off  his 
claim  against  the  plaintiffs  agent.  In  Pearson  v.  Scott^ 
supra^  four  executors,  holding  stock  in  their  own  name, 
directed  their  solicitor  to  sell  the  stock.  The  solicitor  in  the 
name  of  his  firm  gave  to  a  broker,  whom  he  had  had  deal- 
ings with  in  stock  speculations,  directions  to  sell  the  stock. 
He  sold  the  stock,  and  the  solicitor  returned  to  him  trans- 
fers of  the  stock  with  receipts  indorsed  by  the  four  execu- 
tors. On  the  completion  of  the  sale  the  broker  returned  to 
the  solicitor  a  cheque  for  part  ot\  the  purchase  money  for 
the  shares,  and  carried  the  balance,  some  j£3,000,  to  the 
credit  of  the  solicitor  in  the  account  between  them.  It  was 
held  that  payment  to  the  solicitor  by  credit  on  their  mutual 
account,  the  broker  having  under  the  circumstances  notice 
that  the  stock  did  not  belong  to  the  solicitor,  was  not  suffi- 
cient to  discharge  the  broker,  who  remained  liable  to  the 
executors  for  the  balance.  In  view  of  these  cases,  in  nearly 
all  of  which  there  is  an  element  of  bona  fides  on  the  part  of 
the  defendant  totally  wanting  in  this  case,  we  cannot  con- 
ceive it  possible  that  this  defendant  can  be  permitted  to  pay 
his  debt  due  to  the  plaintiffs  by  crediting  himself  with  pri- 
vate stock  gambling  debts  due  him  from  the  plaintiffs'  agent. 

LooMis,  J.    The  plaintiffs  have  been  for  many  years 
dealers  in  musical  instruments  at  New  Haven,  with  a  branch 
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store  at  Waterbury,  which  from  1880  to  October,  1886,  was 
under  the  sole  charge  and  management  of  one  Henry  R. 
Day,  the  general  agent  of  the  plaintiffs.  Day  was  paid  a 
regular  salary  and  received  in  addition  a  commission  on  all 
sales  made  by  him  for  the  plaintifft!.  While  acting  as  such 
agent  he  sold  from  the  store  in  Waterbury  one  of  the  plaint- 
iffs' pianos  to  the  defendant  for  the  agreed  price  of  three 
hundred  dollars,  which  was  agreed  to  be  paid  for  wholly 
by  certain  commissions  that  might  become  due  from  Day  to 
the  defendant  on  future  stock  transactions  between  the  de- 
fendant and  Day  on  his  private  account.  The  defendant 
had  been  for  a  considerable  time  engaged  in  the  business  of 
a  stock  broker,  and  as  such,  had  had  previous  dealings  with 
Day.  The  plaintiffs  had  no  actual  knowledge  of  the  sale  of 
the  piano  until  after  Day  had  left  their  employment.  He 
had  reported  to  them  that  the  piano  was  rented  to  the  de- 
fendant. But  the  finding  is  explicit  that  the  plaintiffs  were 
informed  of  the  terms  of  the  sale  after  Day  left  their  em- 
ploy, and  before  the  bringing  of  this  suit.  The  defendant 
earned  commissions  in  his  stock  transactions  on  Day's  ac- 
count to  the  amount  of  one  hundred  and  eighty-five  dollars, 
which  were  credited  by  Day  on  the  piano  account,  but  not 
paid  over  to  the  plaintiffs.  In  the  year  1886  the  defendant 
paid  the'  plaintiffs  several  sums,  aggregating  seventy-five 
dollars,  which  is  all  the  plaintiffs  ever  received  towards  the 
price  of  the  piano.  Day  was  a  defaulter  in  his  dealings 
with  the  plaintiffs  to  an  amount  exceeding  five  thousand 
dollars. 

The  manifest  wrong  and  injustice  perpetrated  upon  the 
plaintiffs  by  the  defendant  and  Day,  make  us  regret  that 
the  principles  of  law  applicahle  to  the  remedy  chosen  by 
the  plaintiffs  are  not  flexible  enough  to  afford  relief.  But 
the  greatest  good  to  the  greatest  number  requires  adherence 
to  sound  general  principles,  even  though  in  a  given  case  a 
party  may  fail  in  obtaining  redress.  The  whole  trouble  in 
this  case  arises  from  a  mistake  as  to  the  plaintiffs'  remedy. 

When  the  plain tiffia  were  informed  of  the  terms  of  the 
contract  made  by  their  agent  for  the  sale  of  the  piano  to 
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the  defendant,  they  had  an  election  to  repudiate  the  arrange- 
ment, and  by  tendering  back  what  they  Had  received  ^n 
ignoi-ance  of  the  terms  of  the  sale,  atid  demanding  the 
piano,  they  could  have  recovered  it  by  an  action  of  Replevin, 
or  obtained  its  value  in  trover.  But,  knowing  the  terms  of 
the  sale,  they  elected  to  sue  in  assumpsit  on  the  contract 
for  the  agreed  price,  and  thereby  they  affirmed  the  contract 
and  ratified  the  act  of  the  agent,  precisely  as  if  it  had  been 
expressly  approved  upon  being  reported  to  them  by  the 
agent  or  the  defendant;  and  in  contemplation  of  law  a  sub- 
sequent ratification  and  adoption  of  an  act  has  relation  back 
to  the  time  of  the  act  and  is  tantamount  to  a  prior  com* 
mand.    1  American  Leading  Cases,  4th  ed.,  592. 

The  argument  for  the  plaintiffs  (though  it  is  not  so  stated) 
seems  really  to  involve  the  fallacious  assumption  that  the 
plaintifife  could  affirm  the  contract  in  part  and  repudiate  it  in 
part,  that  is,  that  the  contract  is  to  be  treated  as  good  for 
the  agreed  price,  but  bad  as  to  the  agreed  mode  of  payment. 
But  the  law  requires  a  contract  to  be  affirmed  or  repudiated 
in  its  entirety.  Shepard  v.  Palmer^  6  Conn.,  100;  Newell  v. 
Hurlhurtt  2  Vermont,  351.  See  also  the  cases  hereinafter 
cit^d. 

There  was  no  contract  at  all  relative  to  the  piano  except 
the  one  made  by  Day  as  their  agent,  and  when  the  plaintiffs, 
knowing  the  facts,  sued  on  that  contract,  they  affirmed  it  in 
every  essential  particular  both  as  to  price  and  as  to  the 
terms  of  paying  the  price. 

The  leading  case  on  this  subject  is  Smith  v.  ffodsouj  4  T. 
R.,  '211,  where  it  was  held  that  if  a  bankrupt,  on  the  eve  of 
his  bankruptcy,  fraudulently  deliver  goods  to  one  of  his 
creditors,  the  assignees  may  disaffirm  the  contract  and  re- 
cover the  value  of  the  goods  in  trover;  but  if  they  bring 
assumpsit,  they  affirm  the  conti-act  with  all  its  incidents,  so 
that  a  creditor  may  even  set  off  his  debt ;  and  the  principle 
established  in  that  case  has  ever  since  been  considered  to 
rest  upon  an  impregnable  foundation,  that  the  existence  of 
the  contract  could  not  be  affirmed  to  promote  the  purpose  of 
a  recovery,  and  at  the  same  time  be  treated  as  a  nullity  in 
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order  to  shut  out  the  opposite  party  from  a  defense  other- 
wise open  to  him. 

In  Butler  v.  Gable,  1  Watts  &  Serg.,  108,  the  trustees  in  a 
domestic  attachment,  which  is  a  proceeding  in  the  nature 
of  a  commission  of  bankruptcy,  sued  the  defendant  in 
assumpsit  for  the  amount  of  a  check,  which  had  been  trans- 
ferred to  him  by  the  party  against  whom  the  attachment 
issued,  subsequently  to  its  date,  and  relied  on  the  invalid- 
ity of  the  transfer  as  ground  of  recovery.  But  it  was  held 
by  the  court,  that  whatever  the  result  might  have  been  had 
the  action  been  laid  in  tort,  the  necessary  result  of  laying  it 
in  contract  was  to  affirm  the  transaction  on  which  it  was 
founded,  and  entitle  the  defendant  to  show  that  he  had 
received  the  check  in  payment  of  a  debt. 

For  the  same  reason  it  has  long  been  held  that  a  principal 
who  seeks  to  enforce  a  sale  made  by  his  agent,  cannot  ordi- 
narily allege  that  the  agent  exceeded  his  instructions  in 
warranting  the  goods,  because  he  must  accept  the  contract 
as  a  whole  if  he  means  to  rely  on  any  portion. 

The  general  consensus  of  judicial  opinion  in  the  United 
States  is  in  perfect  accord  with  the  authorities  cited  from 
the  English  courts.  We  will  select  a  few  only  of  the  nu- 
merous cases  affirming  the  principles  upon  which  we  base 
our  opinion. 

One  of  the  most  recent  cases  is  that  of  BillingB,  Taylor  ^ 
Co.  V.  MoBon,  decided  in  August,  1888,  by  the  Supreme  Court 
of  Maine,  reported  in  Vol.  6  of  New  England  Reporter, 
791.  The  case  is  stated  by  Danforth,  J.,  in  giving  the 
opinion  of  the  court,  as  follows : — "  The  action  is  assumpsit 
upon  an  account  annexed.  The  defendant  admits  that  he 
received  from  the  plaintiff  the  goods  charged  and  makes  no 
.  question  as  to  the  prices.  This  makes  a  prima  fade  case 
I  against  him ;  and  though  technically  it  does  not  change  the 
burden  of  proof,  it  devolves  upon  him,  if  he  would  avoid  the 
responsibility,  to  give  some  reason  why.  The  explanation 
oflFered  by  the  defendant  is,  that  though  he  received  the 
goods  from  the  plaintiff,  he  received  them  by  virtue  of  an 
express  agreement  with  an  agent  or  traveling  salesman  of 
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the  plaintiff,  one  element  of  which  was  that  certain  goods  of 
a  like  kind,  which  the  defeiidaut  then  had,  should  be  taken 
in  payment.  This  agreement  with  the  agent  is  not  ques- 
tioned, but  the  answer  to  it  is  twofold :  (I)  that  the  agent 
had  no  authority  to  make  such  a  contract;  and  (2)  that  the 
contmct  under  which  the  action  is  sought  to  be  maintained 
was  made  directly  with  the  plaintiff,  though  in  some  degree 
through  the  instrumentality  of  the  agent.  Assuming,  under 
the  first,  that  the  agent  had  no  authority  to  make  the  con- 
tract he 'did, — and  the  evidence  is  quite  conclusive  upon 
that  point, — still  it  does  not  change  the  conceded  fact  that 
he  not  only  assumed  the  authority  to  do  so,  but  did  actually 
make  such  a  contract.  Waiving  for  the  moment  the  second 
point  raised,  this  was  the  only  contract  having  the  assent 
of  the  defendant, — the  contract  under  which  he  acted  and 
by  virtue  of  which  he  obtained  the  goods.  It  is  quite  cl,ear 
that  the  plaintiff  cannot  hold  him  upon  a  contract  he  did 
not  make,  or  repudiate  the  contract  in  part  and  hold  the 
remainder  valid.  Brigham  v.  Palmer^  8  Allen,  450.  Nor 
can  he  be  holden  upon  an  implied  contract,  for  that  is  ex- 
cluded by  the  express." 

In  Smith  v.  Plummer^  5  Wharton,  89,  a  contract  made 
for  the  benefit  of  the  defendants  was  held  to  have  been 
ratified  by  their  giving  it  in  evidence  as  a  defense  in  a  suit 
brought  contrary  to  its  terms. 

In  Beidman  v.  Goodell  et  al.,  56  Iowa,  592,  an  agent  for 
the  owner  of  a  note  and  mortgage  took  new  notes  for  the 
debt,  and  in  consideration  of  their  being  signed  by  the  wife 
of  the  maker,  who  was  not  a  party  to  the  former  note, 
agreed  (without  the  authority  of  his  principal)  to  cancel 
the  mortgage.  His  principal  having  brought  a  suit  and 
taken  judgment  against  the  makers  of  the  new  notes,  was 
held  to  have  ratified  the  agreement,  so  that  he  could  not 
enforce  the  mortgage  which  at  the  time  was  improperly 
canceled. 

In  PeninsvXar  Bank  v.  Hanmer^  14  Mich.,  208,  a  contract 
was  entered  into  by  the  cashier  in  behalf  of  the  bank,  by 
which  security  was  given  by  a  debtor  on  long  time  to  a 
Vol.  Lvn. — 4 
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creditor;  in  the  interest  and  on  motion  and  arrangement  of 
the  cashier,  who,  in  order  to  procure  the  assent  of  the  cred- 
itor, without  authority  from  the  bank  made  and  delivered  a 
bond  of  indemnity  against  a  prior  mortgage  on  the  property 
covered  by  the  collateral  security.  The  bank  received  the 
benefit  of  the  transaction  and  defended  the  creditor  against 
a  suit  to  foreclose  the  prior  mortgage.  It  was  held  that, 
having  appropriated  the  benefits,  the  bank  must  affirm  or 
rescind  in  toto;  that  it  could  not  disaffirm  as  to  those  parts 
which  impose  an  obligation  and  affirm  it  so  far  as  it  operated 
to  its  advantage,  and  that  the  entire  arrangement  was  rati- 
fied. 

In  Whidock  V.  Heard^  8  Rich.,  88,  the  plaintiff  wa«  a  car- 
riage maker  and  his  shop  was  under  the  management  of  W. 
as  his  foreman.  W,  owed  the  defendant  by  note  and  made 
and  delivered  to  her  a  buggy  belonging  to  the  plaintiff  in 
exchange  for  the  note.  The  plaintiff  on  hearing  of  this, 
disapproved  of  the  arrangement  and  brought  his  action  for 
the  price,  alleging  it  to  have  been  sold.  It  was  held  that 
he  could  not  recover ;: — ^that,  regarding  him  as  having  adopted 
the  contract,  he  would  then  be  only  entitled  to  the  note; 
regarding  him  as  having  repudiated  the  contract,  there 
would  then  be  no  sale  of  the  buggy,  and  that  his  remedy 
was,  after  demand,  to  bring  trover. 

In  Berkshire  Glass  Co.  v.  Wolcott^  2  Allen,  227,  an  agent 
was  intrusted  with  chattels  for  a  certain  specified  purpose ; 
he  wrongfully  sold  the  goods  and  received  payment  in 
money.  The  principal  brought  an  action  of  assumpsit 
against  the  purchaser  for  the  price.  It  was  held  that  he 
could  not  recover  in  assumpsit,  the  purchaser  not  having 
sold  the  property  and  received  the  money  for  it,  but  that 
the  plaintiff  might  have  recovered  in  an  action  of  tort.  The 
same  principle  is  recognized  in  Jones  v.  flbar,  6  Pick.,  285. 
In  the  case  at  bar  there  is  no  claim  that  the  defendant  had 
sold  the  piano. 

In  Butler  v.  Hildreth,  6  Met.,  49,  an  insolvent  conveyed 
away  his  property  in  fraud  of  his  creditors.  The  trustee 
brought  a  suit  against  the  purchaser  to  recover  the  value  of 
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the  property ;  then  he  discontiuued  that  suit  and  brought 
an  action  to  set  aside  the^sale  on  the  ground  of  fraud.  It 
was  held  that,  having  brought  an  action  ex  contractu^  the 
sale  was  affirmed  and  the  latter  action  could  not  be  main- 
tained. 

In  Marsh  v.  Pier^  4  Rawle,  273,  the  defendant  purchased 
goods  from  A.  as  agent  of  the  plaintiff,  who  brought  an 
action  and  recovered  judgment  for  the  price.  Afterwards 
the  plaintiff  disavowed  the  agency  and  brought  replevin  for 
the  goods.  It  was  held  that  the  record  of  the  former  judg- 
ment was  conclusive  as  an  affirmance  of  the  sale. 

A  vast  number  of  other  cases  establishing  the  same  prin- 
ciples  might  be  cited,  but  the  above  will  suffice.  No  con- 
flicting cases  were  cited  by  the  plaintiffs,  unless  Stetmrt  et 
al.  V.  Woodward^  60  Vei-mont,  78,  and  Squires  v.  Barber^  87 
Vermont,  668,  are  to  be  so  regarded. 

In  the  first  of  these  cases  an  agent  of  the  plaintiffs,  who 
were  merchant  tailors,  owed  the  defendant,  who  was  a  phy- 
sician, a  private  debt  for  medical  services  for  himself  and 
family,  and  being  unable  to  pay  money,  persuaded  the  de- 
fendant to  take  a  suit  of  clothes  out  of  the  plaintiffs'  shop 
in  part  payment,  which  was  done.  The  court  allowed  the 
plaintiffs  to  recover  of  the  defendant  the  price  of  the  suit  in 
an  action  of  book  debt,  on  the  ground  that  the  act  of  the 
defendant  in  receiving  and  converting  the  goods  to  his  own 
use  raised  an  implied  promise  to  pay  for  them.  The  opinion 
of  the  court  is  very  brief  and  contains  no  discussion  as  to 
the  form  of  remedy  and  no  reference  to  the  authorities  gen- 
erally. As  to  the  form  of  remedy,  it  is  manifestly  difficult 
to  reconcile  the  case  with  some  others  we  have  cited.  In 
regard  however  to  the  question  whether  the  suit  would  be 
effectual  as  a  ratification  of  their  agent's  act,  we  suggest 
this  distinction: — that  the  act  of  the  agent  in  paying  his 
private  debt  with  the  plaintiffs'  goods  could  not,  perhaps, 
be  regarded  as  an  act  done  for  or  in  behalf  of  the  principals 
at  all  nor  even  in  the  principals'  name,  and  was  not  properly 
a  contract  of  sale  at  all,  so  that  there  was  no  express  con- 
tract to  be  affirmed  by  the  bringing  of  the  suit,  and  nothing 
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to  prevent  the  raising  of  the  implied  promise  except  the 
fact  that  the  defendant  had  not  sold  the  goods  and  received 
money  thereon.  It  is  undoubtedly  a  sound  doctrine,  estab- 
lished by  numerous  authorities,  that  to  make  a  ratification 
effectual  it  must  be  of  some  act  done  or  engagement  made 
as  agent  for  or  on  behalf  of  the  person  whom  it  is  alleged  to 
bind. 

The  other  case  cited  from  87  Vermont,  558,  was  very  sim- 
ilar in  the  principles  that  apply.  An  agent  of  the  plaintiffs, 
who  had  authority  to  sell  their  goods,  became  insolvent,  and 
owing  the  defendant  a  private  debt,  undertook  to  pay  it  out 
of  the  plaintiff'  goods,  the  defendant  being  charged  with 
knowledge  of  all  the  circumstances  at  the  time.  The  plaint- 
iffs sued  in  assumpsit  and  the  defendant,  instead  of  denying 
•the  plaintiffs'  claim,  undertook  merely  to  set  off  the  debt 
against  their  claim,  which  of  course  could  not  be  done. 

There  is  error  in  the  judgment  complained  of  and  it  is 
reversed. 

In  this  opinion  the  other  judges  concurred. 
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_74  gisl  New  Haven  Co.,  June  T.,  1888.    Park,  C.  J.,  Cabpbntbb,  Pabdbk, 

LooMis  and  Beabdslby,  Js. 

Oen.  Statutes,  §  3013,  provides  that  if  a  mortgagee  shall  neglect  to  file  a 
certificate  of  foreclosure  in  the  town  clerk's  office  for  one  month  after 
the  title  becomes  absolute,  **  he  shall  forfeit  five  dollars  to  him  who 
shall  sue  therefor  for  every  month  of  such  neglect;"  and  §  1379  pro- 
vides that  no  suit  for  any  forfeiture  upon  any  penal  statute  shall  be 
brought  but  within  one  year  after  the  commission  of  the  offense.  A 
mortgagee  neglected  to  file  such  a  certificate  for  sixty-six  months,  and 
suit  was  brought  for  the  penalty  four  months  after  it  was  filed.    Held — 

1.  That  the  filing  of  the  certificate  before  suit  was  brought  was  not  a  bar  to 
the  action. 

2.  That  each  month's  neglect  was  a  complete  offense  in  itself. 

3.  That  all  that  were  more  than  a  year  old  when  the  suit  was  brought  were 
barred  by  the  limitation. 
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4.  That  all  for  which  a  recovery  could  be  had  could  be  included  in  one 
count  in  a  complaint 

The  defendant,  after  the  foreclosure  had  become  absolute,  agreed  with  the 
mortgagor  that  he  might  remain  in  possession  and  ou  certain  conditions 
have  the  title  re-conveyed  to  him;  he  failed  however  to  fulfil  the  con- 
ditions and  the  defendant  had  thereupon  filed  the  certificate.  Held 
that  evidence  of  this  fact  was  inadmissible  on  the  part  of  the  defendant 
as  irrelevant,  the  title  having  become  vested  in  him,  and  the  agreement 
not  in  any  way  affecting  the  necessity  for  the  filing  of  the  certificate. ' 

The  complaint  alleged  the  sixty-six  forfeitures  and  claimed  $330  damages, 
but  by  the  pleading  of  the  limitation  the  amount  that  could  be  recov-  < 
ered  was  reduced  to  $40.  Held  that  the  court  could  not  see,  as  matter  of 
law,  that  the  amount  that  could  be  recovered  was  only  $40,  as  the  de- 
fendant might  not  have  pleaded  the  limitation.  The  plaintiffs  had  a 
right  to  demand  as  large  a  sum  as  the  possibilities  of  recovery  required. 

If  the  defendant  would  take  the  benefit  of  a  statute  of  limilations  he  must 
plead  it. 

The  plaintiffs  were  husband  and  wife.  Held  that,  as  neither  had  any  in- 
terest before  the  suit  was  brought,  and  the  statute  gives  the  penalty  to 
any  person  suing  for  it,  they  could  join  in  bringing  the  suit  as  well  as  if 
they  were  not  husband  and  wife. 

And  by  Gen.  Statutes,  §  987,  in  any  suit  brought  by  a  married  woman  her 
husband  may  join. 

[Argued  June  lOth-^ecided  September  28th,  1888.] 

Action  to  recover  a  large  number  of  forfeitures  for  the 
neglect  of  the  defendant  to  file  a  certificate  of  foreclosure 
under  General  Statutes,  §§  3012  and  8013 ;  brought  to  the 
City  Court  of  the  city  of  New  Haven,  and  heard  before 
Pickett^  J.  Facts  found  and  judgment  rendered  for  the 
plaintifiFs.  The  defendant  appealed ;  the  plaintiffs  also  ap- 
pealed on  the  ground  that  the  judgment  should  have  been 
for  a  larger  sum.     The  case  is  fully  stated  in  the  opinion. 

J.  Sheldon^  for  the  plaintiffs. 

H.  L.  Sbtchkiss^  for  the  defendant. 

LooMis,  J.  This  is  an  action  to  recover  the  forfeiture 
provided  in  section  4,  page  858,  of  the  General  Statutes  of 
1876,  now  constituting  section  8013  of  the  General  Statutes 
of  1888.  The  statute  is  as  follows :— "  If  such  person  '' 
(the  mortgagee  in  a  foreclosure  suit)  "  shall  neglect  to  make 
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and  lodge  such  certificate  for  one  month  after  such  title 
shall  become  absolute,  he  shall  forfeit  five  dollars  to  him 
who  shaE  sue  therefor,  for  eTery  month  of  such  neglect." 

It  seems  from  the  finding  that  the  title  to  the  mortgaged 
premises  became  absolute  in  the  mortgagee  pui*suaDt  to  the 
decree  of  foreclosure  on  the  firat  Monday  of  July,  1881, 
which  was  the  fourth  day,  and  that  the  required  certificate 
was  not  filed  until  the  seventh  day  of  February,  1887. 
This  suit  was  commenced  by  writ  issued  June  seventh,  but 
served  on  the  eighth  day  of  June,  1887.  Upon  the  trial 
the  plaintiffs  claimed  that  the  neglect  on  the  part  of  the 
defendant  was  one  continuous  offense  of  sixty-six  months 
duration,  commencing  at  the  end  of  the  first  month  after 
the  mortgage  title  became  absolute  and  ending  when  the 
certificate  was  finally  filed.  The  defendant  pleaded  the 
statute  of  limitations  against  so  much  of  the  claimed  for- 
feitures as  had  not  accrued  within  one  year,  and  that  the 
certificate,  when  filed  before  suit  commenced,  was  a  com- 
plete bar  to  the  suit;  and  further  claimed  that  if  the  action 
was  not  so  barred,  the  right  of  recovery  was  limited  to  one 
forfeiture  of  five  dollars.  Some  other  points  of  defense 
were  made  which  we  may  refer  to  in  the  course  of  the  dis- 
cussion, but  the  above  embraces  the  main  contention  in  the 
case.  The  court  did  not  accept  the  claims  of  either  party 
in  full,  but  rendered  judgment  for  the  plaintiffs  to  recover 
the  amount  of  forfeitures  incurred  within  one  year  before 
the  commencement  of  the  suit,  and  before  the  time  when 
the  certificate  was  filed,  namely,  for  the  sum  of  forty  dol- 
lars, less  a  certain  sum  pleaded  and  allowed  as  a  set-off. 
Both  parties  have  appealed  from  the  judgment,  the  plaint- 
iffs because  the  court  did  not  allow  tliem  the  entire  for- 
feiture of  five  dollars  a  month  for  the  whole  time,  and  the 
defendant  appealed  from  the  denial  of  each  of  the  claims 
made  by  him  upon  the  trial. 

To  determine  whether  or  not  the  ruling  of  the  court  was 
correct  we  must  first  ascertain  the  proper  application  of  the 
statute  of  limitations,  which  provides  that  "  no  suit  for  any 
forfeiture   upon   any   penal  statute  shall   be  brought    but 
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within  one  year  after  the  commission  of  the  offense."  Gen. 
Statutes,  §  1379. 

In  order  to  apply  the  statute  we  must  of  course  determine 
when  it  begins  to  run ;  and  to  this  end  we  must  have  a  clear 
conception  of  what^  constitutes  the  complete  offense,  and 
when  the  statute  regards  it  as  committed. 

The  plaintiffs  would  take  no  notice  of  each  month's 
neglect  except  for  the  single  purpose  of  computing  the 
amount.  The  argument  is  that  the  offense  commenced 
when  the  neglect  commenced  and  ended  when  the  neglect 
ended.  The  idea  logically  applied  would  seem  to  render  it 
impossible  to  maki  one  liable  for  any  continuous  neglect 
till  the  neglect  had  ceased.  That  is,  the  offense  against  the 
law  is  not  complete  till  the  law  has  been  finally  complied 
with.  So  that  perpetual  disobedience  to  the  law  would 
confer  perpetual  exemption  from  its  penalties.  This  absurd 
result  the  counsel  for  the  plaintiffs  would  of  couree  disclaim, 
but  in  order  to  do  so  successfully,  in  our  judgment,  tihey 
would  have  to  admit  that  the  offense  may  be  complete  by  a 
mere  neglect  for  the  prescribed  statutory  period. 

And  in  this  connection  we  may  remark  that  one  of  the  cor- 
responding claims  and  defenses  in  behalf  of  the  defendant  is 
equally  unsound,  namely,  that  the  filing  of  the  certificate 
before  the  action  was  commenced  is  a  bar  to  any  recovery  ; 
that  it  atones  for  all  past  neglect  and  wipes  out  the  accu- 
mulated penalties  for  the  sixty-six  months  of  continuous 
neglect.  This  proposition  is  sufficiently  refuted  by  its  mere 
statement. 

Again,  the  plaintifib  support  their  position  by  the  citation 
of  several  authorities  that  hold  that  where  a  statute  imposes 
some  specific  duty  and  provides  a  forfeiture  for  each  week, 
month  or  year  of  neglect,  and  suit  is  brought  after  a  contin- 
uous neglect  for  a  number  of  such  prescribed  periods  of 
time,  the  whole  aggregate  of  forfeitures  may  be  recovered  in 
one  count,  for  the  alleged  reason  that  there  is  but  one  for- 
feiture measured  by  the  lapse  of  time. 

We  do  not  doubt  that  this  is  now  a  well  established  rule, 
although  opposed  to  the  early  cases  in  this  state  of  Chap- 
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man  v.  Chapman^  1  Root,  62,  and  Barber  v.  Uno^  2  Root, 
160,  which  held  that  only  one  penalty  could  be  sued  for  and 
recovered  at  a  time ;  but  the  later  case  of  Barkhamsted  v. 
Parsons^  3  Conn.,  1,  in  the  principles  which  it  approves 
seems  to  have  put  our  laws  in  harmony  with  that  of  most 
other  jurisdictions  on  this  subject. 

The  argument  derived  from  the  authorities  cited  for  the 
plaintiflfs  is  founded  upon  the  reason  given,  namely,  that  all 
maybe  included  in  one  court  because  there  is  really  but 
one  forfeiture.  But  the  aggregated  forfeitures  may  well  be 
regarded  as  one,  for  the  purpose  of  recovering  them  by  one 
suit,  when  they  could  not  be  so  regarded  in  applying  the 
statute  of  limitations.  That  this  distinction  is  sound  is 
demonstrated  by  the  analogies  of  the  law,  which  clearly 
show  that  the  test  suggested  is  not  the  true  one  to  deter- 
mine the  question  as  to  the  statute  of  limitations.  For 
instance,  in  an  action  of  book  debt  or  general  assumpsit  for 
many  independent  items,  as  for  goods  sold  and  delivered  at 
different  times  extending  through  more  than  six  years,  all 
the  aggregated  items  become  one  claim  for  the  purposes  of 
recovery  under  one  count,  and  yet  they  are  separate  and 
independent  in  contemplation  of  the  statute  of  limitations, 
which,  if  pleaded,  will  cut  off  all  the  items  more  than  six 
years  old  at  the  bringing  of  the  suit.  Precisely  so  it  is  in 
the  case  at  bar ;  while  we  concede  the  right  to  recover  all 
the  separate  forfeitures  as  one  sum,  yet  we  must  regard  the 
separate  forfeiture  for  each  month's  neglect  as  standing  by 
itself  in  contemplation  of  the  statute,  and  as  cut  off  by  it 
where  one  year  has  elapsed  before  the  bringing  of  the  suit. 
In  order  to  determine  conclusively  when  the  statute  begins 
to  run  we  have  only  to  determine  when  a  suit  for  the  re- 
covery of  any  forfeiture  might  be  fii*st  brought.  There  can- 
not be  any  doubt  that  a  suit  might  be  brought  at  the  end  of 
the  first  month's  neglect,  and  repeated  at  the  end  of  each 
subsequent  month's  neglect.  The  purpose  and  efficiency  of 
the  statute  would  be  entirely  destroyed  if  this  were  other- 
wise. 

This  discussion  shows  that  there  is  no  error  in  the  matter 
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of  the  plaintiffs'  appeal,  and  thfe  principal  claims  of  the  de- 
fendant are  also  shown  to  be  unfounded.  There  remain  how- 
ever a  few  questions  not  within  the  scope  of  our  previous 
discussion. 

One  is,  whether  the  plaintiffs,  being  husband  and  wife, 
could  join  in  the  suit  to  recover  the  forfeiture. 

This  question  is  not  to  be  determined  by  the  technical 
rules  of  tlie  common  law,  under  which  the  rights  of  a  mar- 
ried woman  were  restricted  on  every  side  and  reduced  Xo  a 
minimum ;  but  by  the  liberal  rules  established  by  this  court 
under  our  liberal,  statutes.  Questions  of  misjoinder  are 
ordinarily  determined  by  previous  interest  in  the  subject 
matter  of  the  suit  and  the  relation  of  the  parties  to  that  in- 
terest. In  this  case  however  there  was  no  previous  interest 
of  any  kind  and  no  property  rights  to  be  traced.  The  right 
to  the  forfeitures  in  question  was  conclusively  determined 
by  the  bringing  of  the  suit.  The  right  is  vested  by  law  in 
those  who  prosecute  the  suit  to  final  judgment.  Of  course 
this  presupposes  a  capacity  to  take  property  and  a  capacity 
to  sue.  There  js  no  disability  of  the  wife  under  our  present 
laws  to  take  property  of  any  kind,  either  alone  or  jointly 
with  her  husband.  Both  or  either  could  be  made  assignees 
of  any  chose  in  action  or  property  right.  If  a  private  party 
could  vest  in  them  such  a  right,  the  law  surely  cannot  be 
less  effective  in  any  matter  within  its  disposal.  In  this  case 
it  has  unquestioned  power  of  disposal,  and  in  explicit  terms 
it  vests  the  right  absolutely  in  the  person  or  persons  who 
bring  the  suit  for  its  recovery.  The  criticism  of  counsel  for 
the  defendant  that  the  right  is  vested  only  in  "him"  who 
shall  sue,  and  therefore  is  confined  to  the  masculine  gender 
and  singular  number,  deserves  no  answer  at  all,  and  if  it 
did,  the  statute  itself  in  section  1,  disposes  of  it  most  effect- 
ually in  the  provision  that  "  words  importing  the  singular 
number  may  be  extended  and  applied  to  several  persons  or 
things,"  and  that  "  words  importing  the  masculine  gender 
may  be  applied  to  females." 

The  wife  ha&  not  only  full  capacity  to  take  the  right 
jointly  with  her  husband,  but  full  capacity  also  to  join  with 
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him  in  the  suit.  Section  987  of  the  General  Statutes  is  ex- 
ceedingly broad  and  liberal  and  coufers  the  right  in  terms : — 
"In  any  civil  action  by  or  against  a  married  woman  her 
husband  may  be  joined,"  etc.  Where  the  interest  is  solely 
in  the  wife,  there  may  be  a  joinder,  and  surely  where  there 
is  a  joint  interest  in  the  subject  matter  in  both  husband  and 
wife,  there  is  every  reason  for  the  joinder  of  both. 

Another  point  of  defense,  being  the  fourth  in  the  answer,  was 
^ found  by  the  court  below  true  in  its  allegations  of  fact,  hujt 
it  was  treated  as  unavailing  in  law.  It  consisted  of  an 
agreement,  made  after  the  decree  of  foreclosure  had  become 
absolute,  between  this  defendant  and  Wm.  H.  Scott  and 
wife,  who  were  mortgagoi-s  and  defendants  in  the  foreclosure 
suit  referred  to  in  the  complaint.  It  was  stipulated  in  this 
agreement  that  the  present  defendant  would  allow  Scott  and 
wife  to  occupy  the  foreclosed  premises  for  a  certain  consider- 
ation and  would  upon  certain  conditions  mentioned  release 
the  legal  title  to  them ;  but  they  failed  to  fulfil  the  condi- 
tions, and  the  present  defendant  was  at  length  compelled  to 
file  his  certificate.  It  was  neither  alleged  nor  suggested 
that  the  present  plaintiffs  were  in  any  way  parties  or  privies 
to  this  agreement,  but  only  that  they  knew  of  it  before  they 
instituted  the  present  suit.  And  had  they  been  parties, 
there  was  nothing  in  the  agreement  to  require  the  withhold- 
ing of  the  certificate,  and  nothing  could  be  accomplished  by 
such  withholding,  as  the  title  had  already  vested  in  the  de- 
fendant, and  a  deed  from  him  to  Scott  and  wife  would  have 
been  necessary  if  the  agreement  had  been  complied  with, 
and  such  deed  was  required  by  the  terms  of  the  agreement. 
It  is  manifest  that  this  was  entirely  irrelevant  and  imma- 
terial, and  it  might  have  been  demurred  to,  but  in  the 
absence  of  any  demurrer  the  court  committed  no  error  in 
treating  it  as  irrelevant.  Gould's  Pleadings,  chap.  10, 
§§  38,  89. 

The  question  whether  the  plaintiffs'  appeal  to  this  court 
was  taken  at  the  proper  time  has  become  unimportant  for 
the  purposes  of  this  case,  inasmuch  as  we  have  decided 
adversely  to  the  plaintiffs  upon  the  merits  of  the  question 


Digitized  by  VjOOQIC 


FEBRUARY,  1889.  69 

Wella  V.  Cooper. 

raised  by  that  appeal.  We  therefore  make  no  further  refer- 
ence to  this  point  except  to  say  that  we  do  not  wish  this 
omission  to  furnish  any  ground  for  the  inference  that  we 
regard  the  objection  as  well  taken. 

The  only  remaining  question  is,  whether  there  was  error 
in  taxing  as  part  of  the  plaintiffs'  costa  the  indemnity  fee  of 
twenty-five  dollars  and  ten  dollai-s  clerk's  fees.  The  right 
to  tax  the  former  sum,  under  a  public  act  passed  in  1886, 
(Acts  of  1886,  ch.  66,)  depended  on  the  question  whether 
the  matter  in  demand  was  within  the  concurrent  jurisdiction 
of  a  justice  of  the  peace,  and  the  right  to  tax  the  latter,  under 
a  special  act  pteussed  in  1882,  with  regard  to  the  City  Court 
of  New  Haven,  (Private  Acts  of  1882,  p.  418,)  depended 
on  the  question  whether  the  matter  in  demand  in  the  com- 
plaint exceeded  two  hundred  dollars. 

There  was  no  error  in  these  respects,  because  the  com- 
plaint in  the  ad  damnum  clause  demanded  three  hundred  and 
thirty  dollars,  and  the  body  of  the  decl,^ration  demanded  the 
j^gregate  penalties  for  sixty-six  months  at  five  dollars  per 
month,  which  would  amount  to  that  sum. 

This  is  not  a  case,  such  as  the  defendant-assumes  it  to  be, 
where  upon  the  face  of  the  declaration  the  law  would  take 
notice  that  only  forty  dollars  was  recoverable.  The  plaintiffs 
would  have  recovered  their  whole  demand  if  the  statute  of 
limitations  had  not  been  pleaded,  and  as  matter  of  law  it 
could  not  be  known  that  it  would  be  pleaded,  so  that  they 
had  the  right  to  demand  as  large  a  sum  as  the  possibilities  of 
recovery  required. 

It  has  long  been  a  well-settled  principle  in  this  state  that 
if  a  defendant  would  take  advantage  of  the  statute  he  must 
plead  it.  1  Swift's  Digest,  804.  And  our  Practice  Act,  in- 
stead of  dispensing  with  the  rule,  positively  requires  its 
observance.     Rules  under  the  Practice  Act,  p.  16,  section  6. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Digitized  by  VjOOQIC 


60  FEBRUARY,  ^889. 

Fengar  v.  Brown. 


Ghobgb  Fengar  vs.  Charles  H.  Brown  and  Wife. 

New  London  Ck).^  Oct.  T.,  1888.     Park,  C.  J.,  Cabpenteb,  Pabdbb, 
LooMis  and  Bbabdslet,  Js. 

In  a  suit  to  recover  possession  of  real  estate  the  defendant,  who  was  a 
sister  of  the  plaintiff,  claimed  that  he  agreed  to  allow  her  to  occupy 
the  premises  during  her  life,  on  condition  that  she  would  take  care 
of  their  mother  during  her  life;  and  that  upon  this  agreement  she  and 
her  husband  had  removed  from  Long  Island,  where  they  lived  with  his 
father,  and  had  gone  into  the  occupancy  of  the  premises,  and  had  there 
taken  care  of  her  mother  while  she  lived.  She  testified  to  these  facts, 
and  was  then  asked  by  her  counsel—"  What  arrangement  had  your 
husband  made  with  his  father  as  to  remaining  on  Long  Island,  which 
was  afterwards  brought  to  the  plaintiff^s  notice  ? ''  Held  to  be  inad- 
missible as  irrelevant. 

E  testified  as  a  witness  to  a  certain  matter  which  she  had  heard  and  to 
another  matter  of  which  she  had  personal  knowledge.  The  judge  in 
his  charge  said — "  Hearsay  evidence,  such  as  that  of  J^,  is  of  no  value." 
Held  that,  as  the  judge  did  not  state  what  part  of  her  testimony  was  to 
be  disregarded  as  hearsay,  ai^d  spoke  of  her  testimony  generally,  the 
jury  might  have  been  misled  into  a  disregard  of  all  her  testimony,  and 
that  it  was  error.     ' 

A  record  of  a  former  suit  by  the  defendant  against  the  plaintiff  was  in- 
troduced in  evidence  by  the  plaintiff  for  the  purpose  of  showing  that 
she  then  made  a  different  claim  as  to  his  agreement  from  that  now 
made.  The  judge  in  his  charge  said—"  The  record  has  been  admitted 
in  evidence,  and  you  will  take  it  and  from  an  examination  determine 
what  claims  were  made  in  that  case  and  just  what  the  decision  of  the 
court  was  upon  them."  Held  that,  as  the  judgment  in  that  case  had 
no  relation  to  the  present  suit  and  the  record  was  admissible  only  to 
show  that  the  defendant  claimed  a  different  agreement  from  the  one 
now  claimed,  the  judge  should  have  called  the  attention  of  tl|e  jury  to 
what  the  record  did  prove,  and  that  it  was  error  to  commit  the  matter 
to  the  jury  in  the  way  in  which  it  was  done. 

The  judge  said  in  his  charge — "  If  the  defendant  offers  but  one  witness  to 
prove  her  claimed  contract,  and  this  is  denied  by  the  plaintiff,  and 
there  are  no  other  circumstances  and  no  other  evidence  to  sustain  her 
testimony,  then  she  has  failed  to  make  out  her  case  by  a  preponderance 
of  evidence."    Held  to  be  error. 

If  the  jury  believe  the  statement  of  a  single  witness,  there  is  no  rule  of  law 
forbidding  them  to  found  their  verdict  upon  it,  though  the  witness  may 
stand  alone  and  his  testimony  be  opposed  to  that  of  others. 

The  case  of  Lillibridge  v.  Barber,  55  Conn.  R.,  866,  remarked  upon  aBd 
distinguished. 

[Ai^ued  October  16th,  188&— decided  January  4th,  1889.] 
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Action  to  recover  possession  of  real  estate ;  brought  to 
the  Court  of  Common  Pleas  in  New  London  County,  and 
tried  to  the  jury  before  Deming^  J.  Verdict  for  the  plaintiff, 
and  appeal  by  the  defendants.  The  case  is  sufficiently 
stated  in  the  opinion. 

IT.  A.  Sulli  for  the  appellants. 

S.  Park  and  W.  0.  Noyes^  for  the  appellee. 

Beabdsley,  J.  This  is  an  action  to  recover  possession 
of  real  estate  in  New  London.  The  case  was  tried  to  a  jury 
before  the  Court  of  Common  Pleas  for  New  London  County. 
The  verdict  and  judgment  were  for  the  plaintiff,  and  the 
defendants  appeal. 

The  defendants'  first  answer  was  a  denial  of  the  allega- 
tions of  the  complaint ;  the  second  was  as  follows : 

1.  That  on  or  about  the  first  day  of  September,  1872,  the 
plaintiff  agreed  with  the  defendant,  Louisa  Brown,  to  allow 
her  the  use  and  possession  of  the  premises  described  in  the 
plaintiffs  complaint,  during  her  lifetime,  on  consideration 
that  she  should  care  for  and  attend  upon  his  mother,  Fanny 
Mason,  as  long  as  she,  said  Fanny,  should  live,  which  she, 
said  Louisa  did,  and  so  performed  all  of  said  agreement  on 
her  part  to  be  performed. 

2.  That  on  or  about  said  day,  said  Louisa  Brown  entered 
into  the  possession  of  said  premises,  and  has  ever  since  occu- 
pied the  same,  under  and  by  virtue  of  said  agreement,  and  is  so 
in  possession  at  the  present  time. 

Upon  the  trial  the  defendants  claimed  to  have  proved  that 
prior  to  1872  they  were  living  on  Long  Island,  with  the 
father  of  Charles  H.  Brown,  one  of  the  defendants;  that 
Fanny  Mason,  the  mother  of  the  plaintiff  and  also  of  the 
defendant  Louisa  M.  Brown,  was  living  in  New  London  upon 
premises  owned  by  the  plaintiff,  and  was  sick,  requiring 
constant  care  ;  and  that  in  the  spring  of  1877  an  agreement 
was  made  between  the  defendant  Louisa  M.  and  the  plaintiff, 
by  which  she  was  to  remove  to  New  London  and  take  care  of 
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their  mother  as  long  as  she  should  live,  and  the  plaintifE,  in 
consideration  thereof,  was  to  give  her  the  life  use  of  the 
premises  in  question.  The  defendants  claimed  to  have 
pi*oved  that  pursuant  to  this  agreement  they  moved  to  New 
London  iu  the  fall  of  1872,  and  that  Louisa  M.  Brown  took 
care  of  her  mother  from  that  time  until  her  death  in  1877. 

The  plaintiff  denied  the  existence  of  any  such  agreement, 
and  claimed  to  have  proved  that  the  only  contract  between 
himself  and  the  defendants,  or  either  of  them,  in  relation  to 
the  premises,  was  that  they  should  pay  rent  monthly,  while 
they  Qccupied  them. 

Upon  the  trial  the  defendant  Louisa  M.  Brown  testified 
as  follows : — "  We  lived  at  father  Brown's,  on  Long  Island, 
before  we  came  to  New  London.  My  husband's  father  gave 
my  husband  one  half  of  the  farm  if  he  stayed  and  lived  with 
him.  We  stayed  and  lived  with  him  until  mother  Brown 
died,  and  then  my  husband  left."  The  witness  was  then 
asked: — "What  arrangement  had  your  husband  made  with 
his  father  as  to  his  remaining  on  Long  Island,  which  was 
aft»erwards  brought  to  Fengar's  notice?"  To  this  question 
the  plaintiff  objected ;  the  court  excluded  the  question  and 
the  defendant  duly  excepted.  The  witness  was  then  asked : 
— "  Did  Fengar  in  this  conversation  speak  of  the  possession 
of  the  Mason  property  by  you,  and,  if  so,  what  did  he  say  ?  " 
To  this  question  the  plaintiff  objected,  on  the  ground  that 
no  conversation  had  been  shown  which  referred  to  the  Mason 
property,  and  further  that  the  question  was  irrelevant  and 
immaterial.  Th«i  court  excluded  the  question,  and  the  de- 
fendants duly  excepted. 

The  exclusion  by  the  court  of  these  two  questions  forms 
the  ground  of  the  defendants'  first  assignment  of  error. 

The  arrangement  between  the  defendant  C.  H.  Brown 
and  his  father  as  to  his  remaining  on  Ijong  Island  could 
throw  no  light  upon  the  question  what  the  contract  in  ques- 
tion was,  and  evidence  of  it  was  therefore  properly  excluded. 

The  second  question  did  not  call  for  irrelevant  evidence 
and  the  court  probably  did  not  exclude  it  upon  that  ground. 
What  passed  between  the  plaintiff  and  Mrs.  Brown  in  rela- 
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tion  to  the  possession  of  the  Mason  property  by  her  was  per- 
tinent, and  indeed  was  the  main  question  in  the  case.  But 
the  court  properly  refused  to  allow  the  question  to  be  put 
in  the  form  in  which  it  was  propounded.  Up  to  that  point 
the  witness  had  not  only  not  testified  to  any  conversation  be- 
tween the  plaintiff  and  herself  as  to  the  possession  of  the 
Mason  property  by  her,  but  according  to  the  finding  had 
not  referred  to  any  conversation  between  them  on  any  sub- 
ject. The  question  therefore  "what  did  the  witness  say  in 
this  conversation,"*'  so  far  as  appears,  did  not  admit  of  an 
answer.  By  the  change  of  a  word  or  two  the  question 
might  have  been  put  in  a  form  which  would  have  made  it 
unobjectionable. 

Another  assignment  of  error  relates  to  the  charge  of  tlje 
court  as  to  the  effect  to  be  given  to  the  testimony  of 
one  Eunice  Bolton,  who  was  a  witness  upon  the  trial.  The 
judge  in  stating  to  the  jury  the  testimony  of  witnesses  called 
by  the  defendants  to  testify  to  admissions  of  the  plaintiff, 
either  express  or  as  they  claimed  implied  by  his  silence  when 
spoken  to  regarding  Mrs.  Brown's  right  to  the  property  in 
question,  said: — ''Eunice  Bolton  also  testified  for  the  de- 
fendants upon  this  point.  Her  testimony  is  as  follows:  *I 
said,  George,  why  don't  you  give  Louisa  the  house  as  you 
agreed  to  ?  He  did  not  make  me  any  answer.'  On  cross  ex- 
amination this  witness  said — *  I  had  heard  of  this  agreement, 
r can't  remember  that  he  told  me.  Louisa  Brown  told  me 
that  he  said  that  he  was  going  to  give  her  the  place.'  Hear/ 
say  evidence,  such  as  that  of  Eunice  Bolton,  is  of  no  value  in 
determining  a  controversy."  The  only  "  hearsay  evidence  " 
given  by  Eunice  Bolton  was  her  statement  of  what  Mi's. 
Brown  had  said  to  her,  and  it  is  probable  that  the  comment 
of  the  judge  regarding  hearsay  evidence  was  intended  to 
apply  to  that  alone.  This  is  not  however  the  obvious  con- 
struction of  the  charge.  The  judge  did  not  distinguish  one 
part  of  Eunice  Bolton's  testimony  from  the  rest,  and  the  jury 
might  and  naturally  would  think  that  he  intended  to  apply 
the  term  ** hearsay  evidence"  to  all  of  it  which  he  quoted, 
and  would  therefore  reject  it. 
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Upon  the  trial  of  the  case,  the  plaintiff  introduced  in  evi- 
dence the  record  in  a  former  suit  brought  by  the  present 
defendants  against  the  present  plaintiff,  setting  up  the  same 
contract  as  that  set  up  in  the  defendants'  answer  in  this 
case,  except  that  in  the  former  case  it  was  alleged  in  the 
complaint  that  the  present  plaintiff  agreed  to  convey  th 
property  to  the  present  defendants  in  fee,  and  praying  for  a 
specific  performance  of  that  contract.  That  record  consisted 
of  the  complaint,  a  temporary  injunction,  and  the  judgment 
of  the  court  denying  the  petition,  upon  what  ground  did  not 
appear.  The  court  charged  the  jury  in  relation  to  the 
record  as  follows: — "The  defendants  do  not  claim  in  their 
pleadings  in  this  case  that  the  plaintiff  agreed  to  give  them 
a  deed  of  this  property ;  they  claim  the  agreement  was  for  a 
life  estate.  The  record  in  the  former  case  has  been  admitted 
in  evidence,  and  you  will  take  it  into  the  jury  room  with 
you,  and  from  an  examination  you  will  determine  what 
claims  were  made  in  that  case,  and  just  what  the  decision 
of  the  court  was  upon  the  clain^." 

The  defendants  assign  this  charge  as  error,  and  we  think 
properly  so.  The  record  referred  to  contained  nothing  per- 
tinent to  the  present  case  except  that  the  defendants  then 
set  up  a  contract  differing  from  the  one  which  they  claimed 
in  this  case,  and  that  they  admitted  the  plaintiff's  title  to  the 
property  in  question,  and  was  admissible  for  no  other  pur- 
pose than  to  make  such  proof.  The  court  might  properly 
have  called  the  attention  of  the  jury  specifically  to  the  evi- 
dence furnished  by  the  complaint  in  the  former  case  as  to 
those  matters.  The  judgment  in  that  case  had  no  relation 
to  the  present  suit,  and  there  was  danger  that  the  jury,  in 
attempting  to  follow  the  instructions  of  the  court,  and  ex- 
amine it  in  connection  with  other  parts  of  the  record,  to 
ascertain  what  claims  had  been  made  and  what  decision 
had  been  rendered  upon  them,  might  come  to  a  wrong  result. 
Later  on  in  his  charge  the  judge  uses  expressions  which  were 
intended  to  properly  limit  the  effect  of  the  record  as  evi- 
dence, but  taking  the  whole  charge  in  connection,  we  are 
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not  satisfied  that  the  jury  correctly  apprehended  the  bearing 
of  the  record  as  evidence  in  the  case. 

The  defendants  assign  for  error  that  the  judge  charged 
the  jury  as  follows:-^'' The  burden  is  upon  the  defendants 
to  prove  to  you  that  the  contract  was  for  Mrs.  Brown's  life 
use.  If  they  offer  but  one  witness  to  prove  her  claimed 
contract,  and  this  is  denied  by  the  plaintiff,  and  there  are 
no  other  circumstances,  and  no  other  evidence  to  sustain  the 
testimony  of  the  defendants,  tlien  she  has  failed  to  make 
out  her  claim  by  a  preponderance  of  testimony."  This  part 
of  the  charge  seems  to  be  inapplicable  to  the  case,  as  it 
appears  by  the  comments  of  the  judge  upon  the  testimony 
of  the  different  witnesses,  that  there  was  evidence  tending 
to  corroborate  that  of  each  of  the  parties.  Besides,  we  think 
that  it  contained  an  erroneous  statement  of'  the  law  which 
should  govern  a  jury  in  weighing  evidence.  Tiie  defendants 
attempt  to  justify  it  by  the  case  of  Lillihridge  v.  Barber^  bb 
Conn.,  366. 

In  that  case  the  court  below  had  charged  the  jury  in 
substance  that  the  testimony  of  three  witnesses  outweighed 
the  testimony  of  one,  if  the  four  were  equally  credible,  and 
this  court  decided  that  the  charge  was  not  erroneous. 
There  is  nothing  in  the  opinion  in  that  case  to  indicate  that 
if  the  proposition  of  the  judge  had  simply  been  that  the 
testimony  of  three  witnesses  outweighed  that  of  one,  it 
would  have  been  sustained  by  this  court.  The  opinion  was 
based  wholly  upon  the  qualifying  words  "if  all  are  equally 
credible." 

In  this  case  the  proposition  of  the  judge  was  stated  with- 
out any  qualification  as  to  the  credibility  of  the  respective 
witnesses.  "  Evidence  is  to  be  measured  by  weight  and  not 
by  tale."  If  the  jury  believe  the  statement  of  a  witness, 
there  is  no  rule  of  law  forbidding  them  to  found  their  ver- 
dict upon  it,  though  the  witness  stands  alone,  and  his  testi- 
mony is  opposed  to  that  of  others. 

There  is  no  foundation  for  the  last  assignment  of  error, 
that  the  court  erred  in  charging  the  jury  "  that  it  was  for 
the  defendants  to  prove  that  Mrs.  Brown  performed  her 
Vol.  Lvn — 5 
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part  of  the  contract,  as  well  as  to  prove  the  contract  itself." 
By  the  answer  it  was  a  condition  precedent  to  the  alleged 
right  of  Mrs.  Brown  to  the  use  of  the  property  in  question, 
that  she  should  take  care  of  her  mother  during  her  life,  and 
hence  it  was  incumbent  on  the  defendants  to  prove  that  she 
had  done  so. 
There  is  error  and  a  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 


Mabtha  Brown's  Appeal  prom  Commissioners. 

New  London  Co.,  Oct  T.,  188S.    Pabk,  C.  J.,  Cabpbntbk,  Pabdbb, 
LooMis  and  Bbabdsley,  Js. 

B  being  indebted  to  JT  in  the  sum  of  $6,250  for  which  he  had  given  his 
notes,  procured  the  transfer  to  him  of  two  i>olicies  of  insurance  of 
$3,000  each  on  a  mill  which  he  had  conveyed  to  his  wife,  to  hold  as 
collateral  security.  B  afterwards  went  into  insolvency  and  the  mill 
was  conveyed  to  his  assignee.  The  mill  having  been  burned,  the 
agent  of  the  insurance  companies  claimed  that  the  i>olicie8  had  be- 
come invalidated  by  the  change  of  title  to  the  property  insured,  but 

,  agreed  that  the  companies  should  pay  the  full  amount  and  take  an  as- 
signment of  JTs  claim  against  B.  The  companies  thereupon  paid  K 
the  $6,000  and  took  an  assignment  of  B*a  notes  and  presented  them 
against  his  insolvent  estate  and  they  were  allowed  in  full  by  the  com- 
missioners. Upon  an  appeal  by  a  a*editor  from  this  allowance,  it  was 
held— 

1.  That  if  the  $6,000  paid  by  the  companies  was  paid  on  the  policies,  the 

payment  canceled  so  much  of  the  amount  due  on  the  notes. 

2.  That  the  transaction  must  have  been  such  a  payment  unless  it  was  a 

purchase  of  the  claim  of  K  with  no  reference  to  the  insurance. 

3.  That  upon  all  the  facts  it  was  to  be  regarded  as  a  payment  ui>on  the  pol- 

icies and  not  as  a  purchase. 

[Argued  October  16th,  1S88— decided  January  4th,  1S89.] 

AppbaIj  from  the  doings  of  commissioners  on  the  insol- 
vent estate  of  Edward  W.  Brown  in  allowing  a  claim  of 
John  B.  Visscher  against  the  estate ;  taken  to  the  Superior 
Court  in  New  London  County,  and  reserved,  upon  facts 
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found,  for  tbe  advice  of  this  court.    The  case  is  sufficiently 
stated  in  tbe  opinion. 

J.  M.  Thayer  and  J.  M.  Holly  for  the  appellant. 

J.  ndUey  and  W.  A.  Briscoe^  for  the  appellee. 

Carpbnteb  J.  On  the  4th  day  of  September,  1885,  Wil- 
liam Tinkham  of  Providence  conveyed  to  Edward  W.  Brown 
the  Occum  Mill  property  in  Norwich,  subject  to  a  mortgage 
for  $15,000  to  the  Norwich  Savings  Society.  On  the  same 
day,  in  part  consideration  for  this  purchase,  Brown  execute 
ed  and  delivered  to  Tinkham,  four  notes,  signed  Brown  & 
Co.,  amounting  in  all  to  $6,252.50.  On  the  9th  day  of  Sep- 
tember Brown  conveyed  the  premises  t(J  his  wife,  the  appel- 
lant. She  procured  insurance  on  the  same  for  $30,000,  in 
six  companies.  Three  policies,  for  $6,000  each,  were  placed 
in  the  hands  of  the  Norwich  Saving  Society,  payable  to  it 
as  its  mortgage  interest  should  appear.  Two  of  the  policies, 
for  $3,000  each,  at  the  request  of  Mr.  Tinkham,  made  to 
Mr.  Brown,  were  placed  in  Mr.  Tinkham 's  hands  as  collat- 
eral security  for  Brown's  indebtedness  to  him.  The  other 
policy  for  $6,000  remained  with  Mrs.  Brown. 

On  the  14th  of  December,  1885,  Brown  made  an  assign- 
ment in  insolvency,  and  on  the  same  day,  at  the  request  of 
the  assignee,  he  and  his  wife  united  in  a  quit^jlaim  deed  of 
the  premises  to  the  assignee.  On  the  23d  day  of  December 
the  Saving  Society  gave  notice  to  one  Chapman,  the  agent 
who  placed  all  the  insurance,  of  the  transfer,  inclosing  the 
policies  and  requesting  assent.  On  the  22d  Mrs.  Brown 
wrote  and  sent  a  postal  card  to  Chapman  informing  him  of 
tbe  transfer,  but  sent  no  policy  and  made  no  request.  No 
reply  was  received  to  either  of  these  communications,  and  it 
does  not  appear  that  the  postal  card  was  received.  Whether 
Tinkham  gave  notice  in  respect  to  the  policies  which  he  held 
does  not  appear.  On  the  27th  day  of  December,  1885,  all 
the  buildings  insured  were  destroyed  by  fire. 

On  February  17th,  1886,  Chapman,  acting  as  agent  of  the 
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insurance  companies,  claiming  that  the  policies  had  become 
invalidated  by  the  change  of  the  title  to  the  property 
without  the  assent  of  the  insurance  companies,  made  (in  the 
words  of  the  finding)  '*  witli5ut  the  consent  or  knowledge 
of  the  appellant,  an  agreement  with  Tinkham  that  each  of 
the  insurance  companies  should  pay  to  him  the  full  amount 
of  the  policies  of  $8,000  each,  and  that  in  consideration 
thereof  he  should  assign  his  claims  against  Brown  &  Co.,  or 
E.  W.  Brown,  to  the  insurance  companies."  These  sums 
were  paid  and  the  accounts  closed  on  the  books  of  the  com- 
panies. By  direction  of  the  companies  the  claims  against 
Brown  were  assigned  to  J.  B.  Visscher,  who  paid  nothing 
for  them,  and  now  has  no  interest  in  them.  He  presented 
them  to  the  commissioners,  and  they  were  allowed  in  full. 
Mrs.  Brown,  a  creditor,  appealed.  The  Superior  Court 
found  the  above  facts  and  reserved  the  case  for  the  advice 
of  this  court. 

It  is  apparent  that  Tinkham  claimed  that  each  policy  was 
a  valid  claim  against  the  company  issuing  it,  and  that  Chap- 
man in  behalf  of  each  company  resisted  the  claim.  Each . 
company  finally  paid  in  full,  taking  an  assignment  of  the 
notes  and  accounts  as  above  atated,  amounting  to  about 
$6,800. 

If  the  amount  paid  by  the  insurance  companies  is  to  be 
regarded  as  a  payment  of  the  policies,  then  the  amount  so 
paid  extinguished,  pro  tanto^  the  notes.  If  nothing  was 
paid  on  the  policies,  but  the  transaction  was  a  purchase 
merely  of  Tinkham's  claims,  then  the  claims  were  properly 
allowed  in  full  by  the  commissionei*s,  assuming  that  the 
policies  were  worthless. 

We  think  the  transaction  was,  primd  facie^  a  payment  of 
the  policies  and  not  a  purchase  merely.  If  it  was  merely  a 
purchase,  Tinkham  abandoned  his  claim  on  the  policies, 
and  surrendered  them  to  the  companies.  They  might  have 
received  the  policies  and  held  them  as  Tinkham  did,  as 
security.  In  that  event  they  would  hardly  be  justified  in 
canceling  them  except  upon  an  agreement  with  other  par- 
ties interested.     The  fact  that  they  did  close  the  account 
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on  the  books,  thus  practically  canceling  the  policies,  indi- 
cates a  payment.  If  not  a  payment  the  transaction  operates 
as  a  fraud  on  Brown,  or  the  estate,  to  the  extent  of  the 
value  of  the  policies*  Being  disputed  claims  they  were 
reasonably  worth  what  the  companies  could  be  induced  to 
pay  on  them.  That  they  were  worth  something  for  that 
purpose  is  probable.  It  cannot  be  presumed  that  Tinkham 
and  the  companies  conspired  together  thus  to  defraud 
Brown  or  his  creditors. 

On  the  other  hand,  it  is  reasonably  certain  that  the  com- 
panies regarded  the  transaction  as  a  payment  of  something 
on  the  policies,  otherwise  we  must  absurdly  assume  that 
they  were  willing  to  buy  a  large  claim  against  an  insolvent 
estate,  paying  therefor  in  cash  nearly  its  nominal  value. 

Whatever  was  paid  on  the  policies.  Brown's  creditors 
have  a  right  to  know,  that  they  may  in  some  way  have 
the  benefit  of  it;  and  it  is  incumbent  on  the  claimant  to 
show  it,  that  it  may  be  deducted  from  the  notes  and  the 
balance  only  allowed.  He  has  failed  to  show  that  they  paid 
.  less  than  the  full  amount ;  we  must  assume  therefore  that 
the  full  amount  was  paid ;  indeed  that  is  the  fair  import  of 
the  finding.  That  left  at  the  time  an  apparent  balance  of 
about  $800  that  the  assignment  conveyed  to  Visscher.  If 
that  was  not  all  that  they  expected,  we  think  under  the  cir- 
cumstances it  is  all  the  law  can  give  them. 

The  Superior  Court  is  advised  to  render  judgment  reject- 
ing the  account,  $386.24,  and  also  the  amount  of  insurance 
paid  on  the  notes,  $6,000,  and  allow  only  the  balance  with 
interest. 

In  this  opinion  the  other  judges  concurred. 
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Chables  Due  and  vs.  Borough,  of  Ansonia. 

New  Haven  Co.,  March  T.,  1888.    Pare,  C.  J.,  Cabpsntsb,  Pabdsk, 
LooMis  and  Bbardslet,  Js. 

The  anthorities  of  a  borough  made  a  change  of  a  few  inches  in  the  grade 
of  a  street,  and  ordered  the  plaintiff,  a  property  owner  on  the  street, 
to  lower  a  sidewalk  which  he  had  already  constructed  of  concrete, 
with  curbing  and  gutter,  so  as  to  conform  to  the  changed  grade  of  the 
street.  He  neglected  to  obey  the  order,  and  the  authorities  of  the  bor- 
ough, under  a  provision  in  its  charter,  did  the  work.  In  a  suit  brought 
by^  him  for  damages  for  breaking  up  the  old  walk  and  injuring  a  row  of 
trees  along  the  walk,  it  was  held — 

1.  That  the  order  was  sufficiently  definite  in  directing  the  plaintiff  to 

lower  his  walk  to  conform  with  the  changed  grade  of  the  street,  and 
that  it  was  not  necessary  that  the  order  should  specify  the  number  of 
inches  that  it  was  to  be  lowered. 

2.  That  the  authorities  of  the  borough,  having  the  right  to  do  the  work  on 

his  failure  to  obey  the  order,  were  not  answerable  for  the  inevitaUe 
consequences  to  kis  property. 
Whenever  the  authorities  of  a  municipality  determine  the  grade  of  a  street, 
they  determine  it  for  the  entire  space  that  had  been  subjected  to  the 
puUic  easement,  unless  there  is  an  express  exclusion  of  a  portion. 

[Aigued  June  21st— decided  October  0th,  1888.] 

Action  for  damages  for  breaking  up  a  concrete  sidewalk 
in  front  of  the  plainjbiffs  premises  and  injuring  trees  grow- 
ing along  the  walk ;  brought  to  the  Court  of  Common  Pleas 
in  New  Haven  County.  The  plaintiff  demurred  to  the 
defendants*  answer,  the  demurrer  was  sustained  by  the 
court,  (^Deming^  «/".,)  and  the  case  heard  in  damages.  The 
facts  were  found  and  damages  assessed  at  two  hundred 
dollars.  The  defendants  appealed.  The  case  is  su£Giciently 
stated  in  the  opinion. 

C.  R.  IngevBoU^  for  the  appellants. 

E.  B.  Q-ager^  for  the  appellee. 

Pardee,  J.  On  September  28th,  1885,  the  plaintiff  was 
the  owner  of  land  abutting  upon  South  Cliff  street  in  the 


Digitized  by  VjOOQIC 


FEBRUARY,  1889.  71 

Diirand  v.  Borough  of  Amonla. 

defendant  borough.  Upon  the  street,  ^n  front  of  his  land 
he  had  previously  constructed  a  concrete  sidewalk,  six  feet 
in  width,  and  had  {danted  on  the  outer  edge  a  row  of  trees; 
outside  of  these  was  a  gutter,  paved  and  curbed. 

On  the  day  above  named  the  wardens  and  burgesses 
of  the  borough,  in  the  exercise  of  power  conferred  by  its 
charter,  chauged  the  grade,  but  not  the  course  or  widtL  of 
the  street,  in  f loiit  of  the  plaintiff's  land ;  and  on  May  24th, 
1886,  oitiered  "  the  property  owners  interested  to  curb  and 
pave  gutters  aud  concrete  the  sidewalks  *  *  *  to  the  estab- 
lished grade  " — to  be  done  before  October  1st,  1886. 

The  plaintiff  refused  to  obey  the  order,  and  in  May,  1887, 
the  borough  performed  the  work,  removing  so  much  of  the 
concrete  walk,  soil  aud  grass  as  was  necessary  to  make  the 
grade  of  the  walk  conform  to  the  new  grade  of  the  street. 

The  plaintiff  thereupon  brought  this  complaint,  alleging 
that  the  defendant  had  unlawfully  entered  upon  his  land, 
torn  up  the  sidewalk,  curb  and  gutter,  removed  the  soil,  and 
injured  the  trees;  claiming  damages. 

The  defendant,  for  answer,  alleged  that  it  had  done  the 
work  as  it  might  lawfully  do,  because  of  his  refusal  to  exe- 
cute its  order. 

To  this  the  plaintiff  demurred,  because  there  was  no  alle- 
gation that  the  borough  had  ever  designated,  fixed  or  estab- 
lished either  the  width,  height,  or  grade  of  the  sidewalk  to 
be  laid ;  nor  that  it  had  designated,  fixed  or  established  the 
grade  thereof  to  be  the  same  as  that  of  the  street.  The  de- 
murrer was  sustained  and  the  plaintiff  had  judgment. 

The  -defendant  appealed,  in  effect  for  the  reason  that  the 
court  had  decided  that  the  answer  neither  alleged  that  it 
had  designated,  fixed  and  established  the  width,  height  and 
grade  of  the  sidewalk,  nor  that  it  had  designated,  fixed  and 
established  the  grade  thereof  to  be  the  same  as  that  of  the 
street. 

The  question  presented  is,  was  the  order  sufficiently  pre- 
cise to  require  obedience  on  the  part  of  the  plaintiff? 

The  courses,  distances,  width  and  grade  of  streets  within 
the  borough  are  all  within  its  power  to  determine.    And, 
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whenever  it  determines  the  grade  of  a  street,  it  determines 
and  declares  it  for  the  entii^  space  which  has  been  subject- 
ed to  the  easement  in  behalf  of  the  public,  unless  there  is 
express  exclusion  of  a  portion. 

In  the  case  before  us  there  was  a  street  of  established 
width,  courses,  distances  and  grade ;  sidewalks,  curbs  and 
gutter  had  been  laid  and  long  used.  The  borough  passed 
an  order  to  change  the  grade  of  the  street  by  lowering  it  a 
•  few  inches,  leaving  courses,  distances  and  width  unchanged. 
The  plaintiffs  whole  front  was  one  hundred  and  eightynsix 
feet,  and  at  each  end  the  height  of  the  old  walk  above  the 
new  grade  of  the  street  was  between  two  and  three  inches, 
and  rose  in  the  middle  to  eight  inches.  The  borough  order- 
ed the  plaintiff  to  lower  his  sidewalk  so  as  to  conform  to 
the  newly  established  gmde,  thus  furnishing  him  a  standard; 
and  required  nothing  more  from  hira.  It  was  his  duty  to  read 
this  order  in  the  light  of  facts  known  to  him,  and  to  see  in 
it  a  requirement  to  construct  a  new  sidewalk  of  the  width 
and  course  of  the  then  existing'  one,  but  adjusted  to  the 
slightly  changed  grade  of  the  street ;  an  order  merely  to 
lower  his  walk. 

It  is  not  the  duty  of  the  borough  to  frame  an  order  which 
shall  exclude  a  possible  doubt ;  only  that  it  shall  exclude  a 
reasonable  one.  This  it  did.  Therefore,  the  results  of  a 
mistake  in  interpreting  it  must  fall  upon  the  plaintiff. 

Upon  his  refusal  to  ^execute  a  lawful  order,  the  borough, 
in  the  exercise  of  power  conferred  by  the  charter,  executed 
it  in  a  lawful  manner ;  and  upon  the  pleadings  is  not  answer- 
able to  him  for  the  inevitable  consequences  to  his  property. 

This  conclusion  renders  it  unnecessary  to  decide  the  ques- 
tion raised  as  to  the  rule  of  damages. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred* 
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John  F.  Wynne  vs.  Mabtin  L.  Pabsons. 

Hartford  Dist.,  May  T.,  1888.    Park,  C.  J.,  Carpentbb,  Pardee, 
LooMis  and  Beabdslet,  Js. 

Geo.  Statutes,  §  1116,  provides  that  in  every  action  of  libel  the  defendant 
may  give  proof  of  intention,  and  that  if  the  plaintiff  does  not  prove 
either  nialiee  in  fact  or  a  refusal  on  request  to  retract,  he  shall  recover 
only  such  actual  damage  as  he  may  have  speciaUy  alleged  and  proved. 
Held  that  the  '*  malice  in  fact"  here  intended  is  not  malignity  or  per- 
sonal ilUwill,  but  an  improper  and  unjustifiable  motive. 

An  intention  to  amuse  the  public  and  to  stir  up  the  plaintiff  to  pay  a  debt, 
is  an  improper  and  unjustifiable  motive. 

The  rule  that  a  roan  is  presumed  to  intend  the  natural  consequences  of  his 
acts,  is  applicable  to  the  act  of  publishing  a  libel. 

In  estimating  vindictive  damages  the  jury  may  take  into  consideration 
the  plaintiff's  counsel  fees  in  the  case. 

[Argued  June  4th— decided  July  20th,  1888.] 

Action  for  a  libel;  brought  to  the  Superior  Court  in 
Hartford  Count3%  and  tried  to  the  jury  before  Torrance^  J. 
Verdict  for  the  plaintiff,  and  appeal  by  the  defendant  for 
error  in  the  charge  of  the  court.  The  case  is  fully  stated 
in  the  opinion. 

W.  C.  Case  and  T.  M.  Malibie,  for  the  appellant. 

1.  Under  the  statute  (Gen.  Statutes,  §  1116)  it  was  ne- 
cessary for  the  plaintiff  to  prove  "  malice  in  fact."  The 
statute  provides  that  the  defendant  may  "  prove  his  inten- 
tion." His  intention  is  thus  put  in  issue,  with  the  burden  on 
the  plaintiff  of  proving  it  to  be  malicious.  And  the  jury 
must  find  this  malicious  intent,  not  from  the  mere  fact  that 
the  publication  is  false  but  from  the  evidence.  "  A  false 
publication  is  not,  of  course,  libelous,  as  it  was  before  the 
statute  except  in  certain  privileged  communications,  but 
there  must  be  evidence  that  the  person  making  an  untrue 
publication,  is  actuated  by  improper  and  unjustifiable  mo- 
tives. *  *  *  This  fact  can  be  proved  by  any  proper  evidence, 
direct  or  circumstantial,  such  as  threats  or  other  language 
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indicative  of  ill-will  or  an  intent  or  desire  to  injure,  or  by 
conduct  evincive  of  similar  feelings  or  motives."  Moore  v. 
Stevenson^  27  Conn.,  14.  But  the  fact  must  be  proved  and 
from  the  circumstances  the  jury  must  fiud  as  a  fact  ^at  the 
malice  existed. 

2.  The  jury  must  have  been  misled  by  what  the  judge 
said  as  to  a  man  intending  the  natural  consequences  of  his 
acL  The  court  had  been  instructing  the  jury  in  regard  to 
the  motive  of  the  defendant  in  publishing  the  article  in 
question,  and  on  that  point  said :  ^^  If  a  man  publishes  de- 
famatory w:ords  of  another  and  they  are  false  and  made 
without  lawful  occasion  or  excuse,  the  publisher  is  responsi- 
ble even  if  he  did  not  intend  to  injure  the  other.  A  sane 
man  is  presumed  to  intend  the  natural  and  necessary  conse- 
quences of  his  acts  whether  that  act  be  a  publication  or  any 
other  act."  Used  in  this  connection,  the  jury  must  have 
inferred  that  if  the  defen4ant  published  the  article  com- 
plained of,  the  law  would  presume  that  he  intended  to 
injure  the  plaintiflF  and  that  he  published  it  with  an  unjusti- 
fiable motive,  and  that  the  only  question  they  need  pass 
upon  was  whether  the  defendant  published  the  article,  and 
all  the  other  matters  which  would  entitle  the  plaintiff  to  re- 
cover would  follow  as  a  matter  of  course  under  the  law, 
without  any  proof  of  malice  or  without  taking  into  consid- 
eration the  defendant's  intention.  It  is  very  clear  that  if 
the  defendant  can  give  proof  of  his  intention  it  must  be  for 
some  purpose,  and  the  evidence  of  his  intention  must  be 
taken  into  consideration  by  the  jury. 

3.  There  was  no  claim  of  special  damage  in  the  case,  and 
therefore,  without  the  proof  of  malice  in  fact,  there  could 
be  no  recovery  of  any  damages.  The  statute  provides  ex- 
pressly that  "  unless  the  plaintiff  shall  prove  malice  in  fact, 
he  shall  recover  nothing  but  such  actual  damage  as  he  may 
have  specially  alleged  and  proved." 

4.  The  court  erred  in  charging  the  jury  that  in  estimat- 
ing the  vindictive  damages  they  might  take  into  account 
the  plaintiff's  counsel  fees.    Sicks  v.  Foster^  13  Barb.,  663. 
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G.  G.  Sill  and  J.  P.  Andrews^  for  the  appellee, 

LooMis,  J.  This  is  a  complaint  for  a  libel  written  and 
published  bj  the  defendant  in  a  newspaper,  as  follows : — 

"A  Fable.  A  certain  pompous  toad  whose  own  esti- 
mate of  himself  was  greatly  in  excess  of  his  true  value, 
imagined  himself  a  lawyer,  and,  procuring  a  bondsman,  got 
himself  appointed  by  the  court  of  probate  administrator  on 
a  cei-tain  estate^  but  desiring  to  build  a  pedestal  to  raise 
himself  to  greater  political  distinction,  he  spent  the  money 
of  the  estate  for  one  of  straw  which  was  totally  inadequate 
to  support  so  great  a  statue  ;  the,  result  being  his  inability 
to  pay  up  the  allowances  of  the  court.  The  result  was  his 
bondsman  had  to  be  notified  and  the  dishonest  toad  had  to 
be  debarred  from  the  practice  of  his  profession. 

"  Moral.  A  toad  will  be  a  toad  in  spite  of  his  croak- 
ings,  and  notwithstanding  his  surroundings." 

No  claim  was  made,  and  none  could  well  be  made,  that 
this  article,  if  it  referred  to  the  plaintiff  as  a  lawyer,  did 
not  constitute  a  libel  per  8e. 

Under  instructions  from  the  court,  conceded  to  have  been 
proper  in  this  respect,  the  jury  have  found  that  the  article 
referred  to  was  written  and  published  by  the  defendant  of 
and  concerning  the  plaintiff  as  a  lawyer,  and  that  it  was 
false.  There  was  no  attempt  on  the  trial  to  show  that  the 
charges  were  true  and  no  justification  was  offered.  The 
defendant's  contention  seems  to  have  had  for  its  main  object 
the  elimination  of  the  element  of  malice,  and  thereby  to 
prevent  the  plaintiff,  under  the  statute,  from  recovering  any 
general  damages.  The  jury  returned  a  verdict  in  favor  bf 
the  plaintiff  to  recover  eleven  hundred  dollars  damages. 
The  defendant's  appeal  to  this  court  is  based  on  alleged 
errors  in  the  charge  of  the  court  to  the  jury  in  three  par- 
ticulars, namely, — ^in  respect  to  malice ;  in  respect  to  the 
presumption  that  the  defendant  intended  the  natural  and 
necessary  consequences  of  the  charges  he  made ;  and  in 
respect  to  the  damages  to  be  recovered. 

1.  The  first  question  is,  whether  the  court  erred  in  refus- 
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ing  to  charge  as  requested  by  the  defendant,  that  "  upon 
the  facts  as  they  appear  in  evidence  there  can  be  no  recov- 
ery unless  the  jury  find  that  the  publication  was  made  with 
the  willful  intention  to  inflict  injury  upon  the  character  and 
business  of  the  plaintiff;  in  other  words,  was  made  with 
actual  malice." 

The  finding  shows  that  "  the  facts  as  they  appeared  in 
evidence  "  did  strongly  tend  to  show  that  the  publication 
was  made  with  a  willful  intention  to  injure  the  plaintiff.  Of 
course  the  request  did  not  refer  to  such  evidence,  but  to 
some  other  facts  not  stated  in  the  request,  and  we  know  by 
the  argument  in  this  court  that  reference  was  made  to  facts 
showing  that  the  case  was  brought  under  the  provisions  of  a 
statute  passed  in  1855,  now  constituting  section  1116  of  the 
General  Statutes,  which  is  as  follows : — "  In  every  action 
for  libel  the  defendant  may  give  proof  of  intention,  and 
unless  the  plaintiff  shall  prove  either  malice  in  fact,  or  that 
the  defendant,  after  having  been  requested  by  him  in  writing 
to  retract  the  libelous  charge  in  as  public  a  manner  as  that 
in  which  it  was  made,  failed  to  do  so  within  a  reasonable 
time,  he  shall  recover  nothing  but  such  actual  damage  as  he 
may  have  specially  alleged  and  proved." 

In  this  case  no  special  damages  were  alleged  or  proved, 
and  no  request  is  shown  to  have  been  made  of  the  defend- 
ant to  retract  the  libelous  charge.  It  was  therefore  incum- 
bent upon  the  plaintiff,  as  the  request  assumes,  to  show 
malice  in  fact  within  the  meaning  of  the  statute,  as  a  pre- 
requisite to  the  recovery  of  general  damages.    . 

But  the  request  was  not  content  with  a  charge  that  the 
plaintiff  must  prove  "  malice  in  fact "  within  the  terms  of 
the  statute,  but  it  required  the  court  to  give  a  particular 
construction  to  these  words,  as  meaning  that  **  the  publica- 
tion must  be  made  with  the  willful  intention  to  inflict  injury 
upon  the  character  and  business  of  the  plaintiff."  These 
words  are  given  as  the  equivalent  of  the  words  "actual 
malice."  The  question  then  before  us  for  review  is,  whether 
the  words  "  malice  in  fact,"  as  used  in  the  statute,  mean 
willful  intention  to  injure  the  person  referred  to  or  his 
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business.  If  such  is  the  meaning  the  charge  was  erroneous, 
for  it  was  not  adopted. 

Were  this  question  an  open  one,  the  claim  might  strike 
one,  at  firet  blush,  as  very  plausible,  that  the  phrase  **  mal- 
ice in  fact"  was  used  in  oontra-distinction  to  malice  implied 
or  malice  in  law,  and  that  the  former  might  therefore  require 
actual  proof  of  personal  ill-will  and  hatred.  But  the  ques- 
tion is  not  an  open  one,  but  was  put  to  rest  thirty  years  ago 
by  the  decision  in  Moore  v.  Stevenson^  27  Conn.,  14,  and  dis- 
tinctly re-aflBrmed  four  years  later  in  Hotchkiss  v.  Porter^ 
30  Conn.,  414. 

The  first  case,  like  this,  was  an  action  for  libel,  where  the 
same  phrase,  in  identically  the  same  statute,  was  before  the 
court  for  construction,  and  the  question  there,  as  here,  was, 
what  was  meant  by  the  requirement  that  the  plaintiff  must 
prove  "  malice  in  fact "  in  order  to  recover  general  damages. 
The  trial  judge  in  the  Superior  Court  charged  the  jury  as 
follows  (p.  19), — that  "in  regard  to  her"  (the  plaintiff's) 
"  general  damages  the  plaintiff  was  not  entitled  to  recover 
anything  unless,  besides  the  proof  of  the  publication  and 
its  falsity,  she  had  also  proved  that  the  defendant  was  in 
fact  actuated  by  malicious  motives  in  making  it ;  that  the 
term  *  malice'  did  not  necpssarily  import  malignity,  spite  or 
hatred  towards  the  particular  individual  affected  by  the  act 
in  question,  but  only  that  the  party  doing  it  was  actuated 
by  improper  and  unjustifiable  motives;  that  the  existence 
of  m^ce  in  fact  must  be  found  by  the  jury,  but  might  be 
proved  by  any  legal  evidence,  direct  or  circumstantial."  In 
reviewing  this  charge  this  court,  Ellsworth,  J.,  giving  the 
opinion,  after  quoting  the  statute,  said  (p.  26):  "The  de- 
fendant claims  that  the  statute  is  to  be  so  construed  as  to 
justify  any  and  every  publication,  whether  in  a  newspaper, 
letter,  circular,  advertisement  or  other  writing,  however 
false  and  generally  injurious,  if  the  author  or  writer  believes 
what  he  says,  and  the  plaintiff  cannot  prove  actual  malice 
as  distinguished  from  legal  malice,  that  is,  such  malice  as  is 
inferred  from  the  libel  being  untrue ;  or,  in  other  words, 
unless  the  plaintiff  can  prove  personal  pique,  ill-will  and 
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hatred  on  the  part  of  the  defendant  towards  the  plaintiff. 
To  this  broad  claim  we  cannot  give  our  assent."  Then  on 
page  28  it  is  added : — "  We  have  said  we  approve  of  the 
views  expressed  by. the  court  below  upon  the  true  mining 
of  the  statute.  In  the  charge  it  is  said  that  a  false  publica- 
tion is  not  of  course  libelous,  as  it  was  before  the  statute 
except  in  certain  privileged  communications,  but  there  must 
be  evidence  that  the  person  making  an  untrue  publication 
is  actuated  by  improper  and  unjustifiable  motives,  and  that 
this  view  will  satisfy  the  words  of  the  statute  without  there 
being  malignity,  spite  or  hatred  towards  the  particular  per- 
son injured.  The  court  held  that  the  jury  must  be  satisfied 
that  the  publication  was  induced  by  improper  and  unjusti- 
fiable motives  and  that  this  fact  might  be  proved  by  any 
proper  evidence,  direct  or  circumstfintial." 

In  Hotchkiss  v.  Porter^  supra,  the  doctrine  of  Moore  v.  Ste- 
venson was  distinctly  aflSrmed.  The  court,  Butler,  J.,  giv- 
ing the  opinion,  says  (on  p.  421) : — "  The  phrase  *' malice  in 
fact^  is  a  technical  one,  and,  as  the  common  law  stood  be- 
fore the  passage  of  the  act  of  1855,  did  not  mean  malignity, 
spite  or  hatred,*  but  an  improper  and  unjustifiable  motive ; 
and  such  the  court  held  was  its  meaning  in  the  law  in  ques- 
tion. And  they  further  held  th^t  all  that  the  legislature 
had  said  thereby,  or  could  constitutionally  say,  was  that  the 
defendant  in  all  cases  might  prove  that  his  motives  were 
proper  and  justifiable,  within  the  weM  settled  principles  of  the 
common  law,  and  that  the  plaintiff,  in  order  to  the  recovery 
of  general  damages,  should  show,  by  other  evidence  than 
mere  legal  presumption  from  the  fact  of  publication,  that 
the  motives  of  the  defendant  were  not  proper  and  justifi- 
able. ♦  *  ♦  By  that  decision  it  was  settled  that  under  the  act 
the  right  of  the  plaintiff  to  recover  general  damages  shall  not 
depend  on  the  mere  legal  presumption  of  improper  and  un- 
justifiable motive,  derived  from  the  fact  of  publishing  that 
which  is  untrue,  but  upon  the  question  whether  such  improper 
and  unjustifiable  motive  has  been  proved  or  disproved  as  a 
matter  of  fact  by  the  evidence  adduced  for  that  purpose  on 
the  trial ;  that  the  legislature  did  not  intend  to  prescribe  any 
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new  rule  as  to  the  kind  or  degree  of  malice,  or  as  to  the 
character  or  kind  of  evidence  by  which  the  existence  of 
improper  and  unjustifiable  motive  should  be  proved;  that 
all  that  they>  intended  was,  that  the  fact  of  improper  and 
unjustifiable  motive  should  appear,  in  proof,  and  not  be  pre- 
sumed; but  whether  in  proof  from  the  character  of  the 
libel,  tlie  res  gestce  or  circumstances  attending  its  prepara- 
tion and  publication,  or  from  evidence  of  other  facts  tend- 
ing to  show  the  real  motive  of  the  publisher,  they  did  not 
intend  to  say.*' 

In  the  construction  of  a  statute  law  of  this  state  it  is  not 
to  be  expected,  and  is  not  at  all  important,  that  we  find  any 
support  from  the  decisions  of  the  courts  of  other  states,  but 
as  the  case  of  Gott  v.  PtUsifer^  122  Mass.,  235,  recognizes 
the  principle  laid  down  in  our  own  cases,  we  will  make  a 
brief  reference  to  it.  It  was  an  action  for  a  libel  in  pub- 
lishing in  a  Boston  newspaper  a  false  and  malicious  state- 
ment, not  concerning  the  plaintiff,  but  concerning  his 
property,  in  the  shape  of  the  famous  '*  Cardiff  Giant,"  so 
called.  In  order  to  support  an  action  for  such  a  libel  not 
only  special  damage  was  required  to  be  alleged  and  proved 
but  "  actual  malice."  Geay,  C.  J.,  in  giving  the  opinion  of 
the  court  said :  "  But  in  order  to  constitute  such  malice,  it 
is  not  necessary  that  there  should  be  direct  proof  of  an 
intentionto  injure  the  value  of  the  property;  such  an  inten- 
tion may  be  inferred  Hby  the  jury  from  false  statements 
exceeding  the  limit  of  fair  and  reasonable  criticism  and 
recklessly  uttered  in  disregard  of  the  rights  of  those  who 
might  be  affected  by  them.  Malice  in  uttering  false  state- 
ments may  consist  either  in  a  direct  intention  to  injure 
another,  or  in  a  reckless  disregard  of  his  rights  and  of  the 
consequences  that  may  result  to  him.  ♦  ♦  *  The  only  defi- 
nition of  malice  given  by  the  learned  judge  who  presided  at 
the  trial,  was  therefore  erroneous,  because  it  required  the 
plaintiff  to  prove  'a  disposition  wilfully  and  purposely  to 
injure  the  value  of  this  statue,'  as  well  as  *  wanton  disre- 
gard of  the  interests  of  the  owner.'  The  jury  upon  the 
evidence   before  them,  and   under  the  instructions  given 
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them,  may  have  been  of  opiuion  that  the  defendants'  state- 
ments that  the  plaintiffs  statue  was  au  *  ingenious  humbug,' 
*a  sell,'  and  '  a  fraud,'  were  false,  reckless  and  unjustifiable, 
and  had  the  effect  of  injuring  the  plaintiff's  property,  and 
caused  him  special  damage ;  and  may  have  returned  their 
verdict  for  the  defendants  solely  because  they  were  not 
convinced  that  they  intended  such  injury." 

In  the  case  at  bar  the  charge  of  the  court  to  the  jury  as 
to  the  malice  which  is  required  to  maintain  the  suit,  was  in 
perfect  accord  with  the  decisions  of  this  court  in  the  two 
cases  referred  to.  Tlie  judge  said  to  the  jury — "  As  I  had 
occasion  to  tell  you  the  other  day,  some  of  you  who  were  on 
the  panel,  malice  in  the  law  of  libel,  and  in  this  connection, 
does  not  necessarily  mean  ill-will,  hatred,  or  other  feeling 
existing  in  the  mind  of  one  person  towards  another ;  it  means 
simply  a  wrong,  improper  and  unjustifiable  motive  for  the 
publication.  If  the  publication  was  made  partly  to  amuse 
the  public  and  partly  to  stii-  the  plaintiff  up  to  pay  a  debt 
which  the  defendant  supposed  to  be  due  to  the  town,  as 
testified  to, by  the  defendant,  this  would  not  be  a  proper  and 
justifiable  motive  for  telling  lies  about  a  man,  even  if  he  had 
no  ill-will  or  hatred  or  other  evil  feelings  against  this  plaint- 
iff." 

2.  The  next  question  is,  whether  it  was  error  to  charge 
the  jury  in  the  connection  that  he  did,  that  "a  sane  man  is 
presumed  to  intend  the  natural  consequences  of  his  acts, 
whether  that  act  be  a  publication  or  any  other  act."  It  is 
admitted  by  the  counsel  for  the  defendant  that  the  propo- 
sition is  correct,  and  the  only  complaint  is  that  it  was 
announced  in  such  a  connection  as  to  mislead  the  jury  and 
lead  them  to  think  they  had  only  one  questio^j  to  pass 
upon.  The  argument  is  thus  stated  in  the  brief  for  the 
defendant: — "The  jury  must  have  inferred  that  if  the  de- 
fendant published  the  article  complained  of,  the  law  would 
presume  that  he  intended  to  injure  the  plaintiff  and  that  he 
published  it  with  an  unjustifiable  motive,  and  that  the  only 
question  they  need  pass  upon  was  whether  the  defendant 
published  the  article,  and  all  the  other  matters  which  would 
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entitle  the  plaintiff  to  recover  would  follow  as  a  matter  of 
course  under  the  law,  without  any  proof  of  malice  or  with- 
out taking  iuto  consideration  the  defendant's  intention,  con- 
cerning which  the  statute  says  Hhe  defendant  may  give 
proof.'  If  the  defendant  can  give  proof  of  his  intention  it 
must  be  for  some  purpose,  and  the  evidence  of  his  intention 
must  be  taken  iuto  consideration  by  the  jury.  But  the 
court  ignored  this  provision  of  the  statute,  and  by  the  use 
of  the  language  complained  of  allowed  the  jury  to  ipfer  that 
the  mere  publication  was  all  they  need  take  into  considerar 
tion,  and  that  if  they  found  the  publication  by  the  de- 
fendant they  might  give  the  plaintiff  the  damages  which 
followed  the  publication,  whatever  the  defendant's  motives 
or  intention  might  have  been  at  the  time  of  the  publication, 
and  that  proof  of  the  publication  proved  the  intent  also." 

A  fuller  statement  of  the  charge  will,  we  think,  refute  this 
claim  completely.  After  defining  malice  as  stated,  and  after 
some  general  remarks,  the  charge  continued  as  follows : — 
**If  a  man  publishes  defamatory  words  of  another,  and  they 
are  false  and  made  without  lawful  occasion  or  excuse,  the 
publisher  is  responsible,  even  if  he  did  not  intend  to  injure 
•  the  other.  A  sane  man  is  presumed  to  intend  the  natural 
and  necessary  consequences  of  his  acts,  whether  that  act  be 
a  publication  or  any  other  act. 

"This  question  of  malice,  gentlemen,  is  one  of  fact,  to  be 
determined  by  you  from  all  the  evidence  in  the  case.  In 
determining  it,  you  ought  to  take  into  account  all  the  facts 
and  circumstances  that  are  proved  here  bearing  upon  this 
matter,  including  the  evidence  of  the  intention  of  the  de- 
fendant. He  has  testified,  as  he  may  do  under  the  law,  as 
to  what  his  intention  was,  and  you  ought  to  take  that  into 
account  in  passing  upon  this  question  of  malice. 

"The  plaintiff  claims  that  not  only  the  motive  of  the 
defendant  in  publishing  this  article  was  wrong,  improper 
and  unjustifiable,  and  that  therefore  the  publication  was 
malicious  in  this  legal  sense  of  the  word  malicious,  but  that 
the  publication  was  made  with  express  malice,  that  is,  that 
it  was  made  with  an  evil  design  existing  in  the  mind  of  the 
Vol,  Lvn. — 6 
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defendant  towards  the  plaintiff ;  that  not  only  was  it  unjusti- 
fiable and  not  privileged,  but  that  his  actual  intent  as  dis- 
tinguished from  the  legal  intent,  was  malicious;  that  he 
had  ill-will  and  an  evil  design  against  the  plaintiff  in  making 
this  publication.  Of  course,  gentlemen,  this  is  also  a  ques- 
tion of  fact  for  you  to  pass  upon. 

"The  plaintiff  calls  your  attention,  on  this  part  of  the  case, 
to  the  fact  that,  at  the  time  of  this  publication,  this  man  had 
ceased  to  be  a  selectman,  and  had  no  special  interest  in  the 
payment  of  this  bill.  He  calls  your  attention  to  the  fact 
that,  after  this  suit  was  brought,  he  published  in  the  Times 
of  this  city  this  same  libel.  He  calls  your  attention  to  a 
letter  written  after  this  suit  was  brought,  as  bearing  upon 
this  question  of  actual  malice,  of  this  actual  existing  evil 
design,  at  the  time  of  this  publication,  existing  in  the  mind 
of  the  defendant  towards  this  man.  It  is  for  you  to  say, 
gentleman,  upon  all  the  evidence,  whether  such  actual 
malice  existed  or  not,  taking  into  account  the  evidence  in  the 
case  on  the  part  of  the  defendant,  that  there  was  a  good  deal 
of  talk  about  the  way  that  this  man  administered  this  estate, 
whether  rightly  or  wrongfully ;  that  there  was  comment 
about  it  and  rumors  about  it.  If  you  find  that  this  existed, 
as  claimed  by  him,  take  this  also  in  account  in  determining 
this  question  of  actual  malice,  and  say  on  the  whole  evidence 
whether  such  malice  existed  or  not." 

And  the  same  extract  from  the  charge  also  destroys  the 
foundation  of  the  fourth  assign  nient  of  eiTor,  that  the  court 
failed  "to  charge  the  jury  that  the  facts  and  circumstances 
surrounding  the  publication  of  the  libel,  and  the  presump- 
tions arising  from  these  facts,  must  convince  the  jury  that 
there  was  actual  malice." 

But  we  have  already  occupied  too  much  space  on  this  part 
of  the  case.  The  record  abundantly  demonstrates  that  the 
defendant  could  not  possibly  have  been  aggrieved  by  any- 
thing stated  or  omitted  in  the  charge  to  the  jury  relative  to 
malice,  for,  in  addition  to  the  pregnant  evidence  furnished 
by  the  intentional  publication  of  a  false  statement  so  mani- 
festly defamatoiy  and  injurious  in  its  nature,  and  in  addition 
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to  the  various  items  of  evidence  adverted  to  in  the  charge,  we 
have  on  record  the  distinct  admission  of  the  defendant  ''that 
he  had  the  plaintiff  in  mind  in  writing  the  ailicle  and  wrote 
and  published  it  to  incite  the  plaintiff  to  pay  said  claim  and 
to  amuse  the  public.''  This  admission  alone  justifies  the 
finding  of  "malice  in  fact/'  In  Moore  v.  Stevensonj  supra^ 
the  charge,  which  was  approved  by  this  court,  said,  among 
other  things,  that  if  the  publication  by  the  defendant  "  was 
for  the  purpose  of  ministering  to  a  vitiated  public  appetite  for 
scandal,  not  knowing  or  caring  whether  the  publication  was 
tiue  or  false,  he  was  actuated  by  improper  and  unjustifiable 
motives  and  his  conduct  was  malicious  in  fact."  Such  a 
purpose,  in  effect,  the  defendant  in  the  case  at  bar  confessed, 
and  in  addition  another  purpose  which  seems  to  have  been 
akin  to  blackmail. 

8.  This  brings  us  to  the  only  remaining  topic  for  review — 
whether  tliere  was  error  in  the  charge  as  to  damages.  A 
reference  to  the  t^harge  will  show  that  the  third  and  fifth  er- 
rors as  assigned  are  not  well  founded.  Complaint  is  made 
in  the  defendant's  brief  that  the  jury  were  not  told  they 
must  find  malice  in  fact  before  they  could  find  a  verdict  for 
the  plaintiff.  This  particular  phrase  was  not  used,  nor  was 
it  necessary.  The  court  repeatedly  told  the  jury  that  they 
must  find  malice  and  a  definition  was  given  which,  as  we 
have  seen,  was  entirely  correct  as  answering  to  "malice  in 
fact,"  and  after  dwelling  upon  the  matter  with  considerable 
detail  the  court  says:  "If  you  find,  gentlemen,  that  this 
was  a  libel,  published  of  and  concerning  the  plaintiff,  as  he 
claims,  that  it  was  false  and  malicious  in  the  sense  I  have 
attempted  to  explain  to  you,  the  next  question  will  be  the 
amount  of  damages.  ♦  *  ♦  There  are  no  special  damages 
claimed  here,  gentlemen.  The  plaintiff  claims  general  dama- 
ges, and  if  you  find  that  this  was  a  libel,  falsely  and  mali- 
ciously published  of  and  concerning  him,  and  of  and  con- 
cerning him  in  his  profession,  the  law  presumes,  without 
proof,  that  there  was  some  damage,  and  it  is  for  you  to  say 
how  much,  taking  into  account  all  the  circumstances  that 
have  been  proved  in  this  case." 
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The  defendant's  brief  says: — "If  the  publication  was 
false  and  the  jury  were  satisfied  from  tlie  evidence  in  regard 
to  the  circumstances  attending  the  publication  that  there 
was  malice  in  fact,  the  law  would  perhaps  presume  damage.** 
This  concession  seems  to  us  to  justify  the  charge  as  given. 

No  complaint  is  made  of  the  charge  in  regard  to  vindictive 
damages,  except  the  statement  that  in  estimating  such  dam- 
ages the  jury  might  take  into  account  the  plaintiffs  counsel 
fees.  But  this  part  of  the  charge  is  based  on  numerous 
decisions  which  amply  justify  it.  Lindey  v.  Bu%lmell^  15 
Conn.,  236 ;  NoyeB  v.  Ward,  19  id.,  264 ;  Dalton  v.  Beers, 
38  id.,  529;  BenneU  v.  (Gibbons,  55  id.,  452. 

There  is  no  error  in  the  rulings  and  judgment  com- 
plained of. 

In  this  opinion  the  other  judges  concurred. 


The  City  of  Waterbury's  Appeal  from  Railroad 
Commissioners. 

New  Haven  Co.,  June  T.,  1888.    Park,  C.  J.,  Cabpbntbb,  Pabdbe, 
LooMiB  and  Beabdslby,  Js* 

Qen.  Statutes,  §  8480,  gives  the  raUroad  commissioners  power  to  direct  as 
to  the  raisinfi:  or  lowering  of  a  highway  by  a  railroad  company  at  a 
crossing,  so  as  to  carry  the  highway  over  or  under  the  railroad  track, 
and  requires  the  company  to  construct  and  maintain  bridges  in  obe- 
dience to  their  order.  The  commissioners  directed  a  railroad  com- 
pany to  place  supports  at  a  street  curb  line  under  a  bridge  constructed 
by  the  company  over  the  street.  Held  that  their  action  was  final  and 
that  no  appeal  could  be  taken  from  it  by  the  city. 

[Argued  June  20th— decided  July  7th,  1888.] 

Appeal  from  an  order  of  the  railroad  commissioners  au- 
thorizing a  railroad  company  to  place  supports  along  the 
curb  line  of  a  city  street  under  a  bridge  constructed  by  the 
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company  over  the  street ;  taken  by  the  city  to  the  Superior 
Court  in  Nfew  Haven  County.  The  court  {Fenn^  «71),  upon 
motion  of  the  railroad  company  ordered  the  case  stricken 
from  the  docket,  and  the  city  appealed. 

0-.  E.  Terry ^  for  the  appellant. 

S.  W.  Kellogg^  for  the  appellees. 

Pabdeb,  J.  The  Meriden  and  Waterbury  Railroad  Com- 
pany, being  about  to  carry  its  track  by  a  bridge  over  a 
street  in  the  city  of  Waterbury,  asked  the  railroad  commis- 
sioners having  jurisdiction,  to  direct  the  company  to  place 
supports  under  the  bridge  at  the  street  curb  line.  The 
commissioners  complied  with  its  request.  The  city  ap- 
pealed from  their  order  to  the  Superior  Court.  That  court, 
upon  motion  of  the  railroad  company,  ordered  the  appeal 
to  be  stricken  from  its  docket,  for  the  reason  that  no  right 
of  appeal  from  the  order  of  the  commissioners  remained  to 
the  city.     The  city  appeals  to  this  court. 

For  the  purpose  of  preventing  any  addition  to  the  num- 
ber of  intersections  of  railways  and  highways  at  the  same 
grade,  section  8480  of  the  General  Statutes  of  1888  requires 
every  railroad  thereafter  constructed  to  separate  its  grade 
from  that  of  a  highway  at  intersection  by  passing  either 
under  or  over  the  latter.  It  may  under  the  direction  of  the 
railroad  commissioners  raise  or  lower  the  highway  at  cross- 
ings; and  must  construct  and  maintain  bridges  in  obedience 
to  their  order.  No  provision  being  made  for  an  appeal, 
their  order  is  as  conclusive  as  the  judgment  of  a  court  of 
last  resort. 

Sections  8489  and  8490  provide  for  the  abolition  of  exist- 
ing grade-crossings,  possibly  necessitating  changes  of  courses 
of  railway  and  highway  and  the  taking  of  land  therefor. 
Section  8491  provides  for  an  appeal  from  the  decision  of 
the  commissioners  as  to  these  changes. 

These  sections  (8489-90-91)  constitute  chapter  thirty- 
six  of  the  session  laws  of  1876 ;  and  the  right  of  appeal  in 
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section  3491  gained  no  wider  reach  by  incorporation  in  the 
revision  of  1888. 

Section  4,  chapter  100,  of  the  session  laws  of  1884  con- 
fers power  upon  the  commissioners  to  regulate  the  switching 
of  cars  across  highways ;  section  5  inflicts  a  penalty  for  vio- 
lation of  their  order ;  and  section  6  provides  for  an  appeal 
from  an  order  concerning  switching. 

These  sections  appear  as  sections  8493,  4  and  5,  of  the 
revision  of  1888 ;  the  latter  bringing  forward  the  same  lim* 
ited  right  of  appeal. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Jahbs  L.  Abnott  m.  The  Standard  Association. 

» 

Hartford  Diet.,  May  T.,  188S.    Park,  C.  J.,  Cabpsitteb,  Fabdeb, 
LooMis  and  Bbabdslbt,  Js. 

Geo.  Statutes,  §  lliB,  provides  that  in  every  action  for  a  libel  the  defend- 
ant **  may  give  proof  of  intention/'  and  unless  the  plaintiff  shall  prove 
malice  in  fact  or  a  refusal  to  retract  upon  request,  he  shall  recover 
nothing  but  such  actual  damage  as  he  may  have  specially  alleged  and 
proved.  This  statute  was  intended  to  allow  a  defendant  to  prove  in 
Justification  that  the  publication  was  intended  merely  as  an  item  of 
news  or  of  fair  and  just  criticism  upon  men  and  measures  or  of  com- 
ment upon  matters  of  public  interest;  and  if  he  could  make  such  proof 
it  would  rebut  the  presumption  of  malice  raised  by  the  law  from  the 
false  character  of  the  publication  and  put  on  the  plaintiff  the  burden  of 
proving  by  other  evidence  an  improper  and  unjustifiable  motive. 

The  defendant  had  used  the  following  language  in  a  newspaper  article: — 
"  Mr.  £.  might  indorse  a  partisan,  but  he  would  not  knowingly  indoi-se 
a  thief,  a  jail-bird,  or  a  sneak  like  Arnott,*'  (the  plaintiff.)  Held  that, 
under  this  statute,  as  tending  to  prove  the  absence  of  malice,  but  not 
for  the  purpose  of  construing  or  modifying  the  language,  the  defendant 
might  be  allowed  to  testify  that  he  did  not  intend  to  charge  the  plaint' 
iff  with  being  a  thief  or  a  jail-bird,  and  that  he  was  made  to  say  so  by 
a  mistake  in  the  punctuation. 

Also  that,  for  the  purpose  of  proving  the  absence  of  malice,  the  defendant 
might  be  allowed  to  read  to  the  jury  a  previous  publication  in  another 
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newspaper,  which  came  to  his  knowledge  before  the  libelous  article 

was  written,  stating  facts  with  regard  to  the  plaintiff  which  warranted 

the  application  to  him  of  the  tei-m  **  sneak." 
And  held  that  tlie  defendant  might  be  allowed  to  disavow  the  epithets 

"thief"  and  **  jail-bird"  and  to  justify  the  use  of  the  epithet  **  sneak." 
The  question  of  fact,  whether  the  words  as  punctuated  and  published 

charged  the  plaintiff  with  being  a  thief,  was  solely  for  the  jury;  the  ' 

words  to  be  interpreted  according  to  the  common  understanding,  and 

not  at  all  by  the  actual  intention  of  the  author. 

[Argued  May  15th— decided  July  20th,  1888.] 

Action  for  a  libel;  brought  to  the  Superior  Court  in 
Hartford  County  and  tried  to  the  jury  before  Torrarice^  J. 
Verdict  for  the  defendant,  and  appeal  by  the  plaintiff  for 
error  in  the  rulings  of  the  court.  The  case  is  fully  stated  in 
the  opinion. 

W.  C.  Case  and  D.  L.  Aberdem^  for  the  appellant. 

1.  This  is  an  action  for  libel,  and  the  libelous  matter 
complained  of  is  contained  in  the  following  sentence.  "Mr. 
Eaton  might  indorse  a  partisan,  and  he  would  be  more 
likely  to  do  so  than  not,  but  he  would  not  knowingly  in- 
doi-se  a  thief,  a  jail-bird  or  a  sneak  like  Arnott."  The 
Arnott  spoken  of  is  admitted  to  be  the  plaintiff.  The  plaint- 
iff complains  of  this  sentence,  because  he  says  that  persons 
of  ordinary  intelligence,  reading  the  article  in  the  ordinary 
way  in  which  newspapers  are  read,  would  naturally  believe 
that  the  writer  meant  to  apply  all  the  epithets  used  to  the 
Amott  named.  If  he  is  right  in  this  claim,  then  the  writer 
is  responsible  for  this  application  of  the  epithets  by  the 
reader,  no  matter  what  may  have  been  his  undisclosed  intent 
in  his  use  of  the  language,  and  no  matter  even  if  the  reader's 
application  is  erroneous  when  tested  by  the  nicer  rules  of 
grammatical  construction.  Rodgers  v.  Kline^  56  Miss.,  808 ; 
Stemau  v.  Mara^,  68  Ala.,  608;  Townsend  on  Slander  & 
Libel,  §  139;  Odgers  on  Libel  &  Slander,  107.  The  de- 
fendant admitted  that  the  words  "thief  and  jail-bird"  were 
libelous  if  applied  to  Arnott,  but  insisted  that  such  applica- 
tion would  do  violence  to  his  language.  And  so  it  became 
at  the  start  the  all  impoitant  question  in  the  case — what 
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construction  would  casual  readers  put  upon  this  sentence? 
Would  they  believe  the  writer  meant  Arnott  by  all  these 
epithets?  Or  would  they  see,  without  explanation  and 
study,  that  the  writer  meant  only  to  charge  Arnott  with 
being  a  sneak  ?  These  questions  could  be  determined  only 
by  inspection,  of  the  article  itself.  They  were  questiuns  to 
be  determined  by  the  unaided  intelligence  of  the  juroi's. 
They  could  say  how  the  language  in  question  would  strike 
the  public  mind,  only  by  saying  how  it  struck  their  own 
minds.  *'  What  meaning  the  speaker  intended  to  convey  is 
imn;iaterial  in  all  actions  of  defamation.  He  may  have 
spoken  without  any  intention  of  injuring  the  plaintiflTs 
reputation  ;  but  if  he  has  in  fact  done  so,  he  must  compen- 
sate the  plaintiff.  He  may  have  meant  one  thing  and  said 
another,  if  so,  he  is  answerable  for  so  inadequately  express- 
ing his  meaning.  Or  he  may  have  used  ambiguous  language 
which  to  his  mind  was  harmless,  but  to  which  the  bystandei-s 
attributed  a  most  injurious  meaning ;  if  so,  he  is  liable  for 
the  injudicious  phrase  he  selected.  What  was  passing  in  his 
own  mind  is  immaterial,  save  in  so  far  as  his  hearers  could 
perceive  it  at  the  time.  Words  cannot  be  construed  accord- 
ing to  the  secret  intent  of  the  speaker.  *  *  ♦  The  ques- 
tion is  always :  How  would  ordinary  Englishmen,  previously 
unacquainted  with  the  matter,  fairly  understand  the  words? 
We  must  assume  that  they  give  to  ordinaiy  English  words 
their  ordinary  English  meaning,  to  local  or  technical  phrases 
their  local  and  technical  meaning.  That  being  done,  what 
meaning  would  the  whole  passage  convey  to  an  unbiased 
mind?"  Odgers  on  Libel  &  Slander,  98.  But  the  defend- 
ant was  unwilling  to  trust  the  construction  of  his  language 
to  the  jury — to  trust  it  without  explanation  "  to  an  unbiased 
mind,"  and  so  his  counsel  asked  the  writer  what  his,  the 
writer's,  *'  secret  intent "  was  as  to  the  application  of  these 
epithets.  He  asked  this  question:  "In  this  article  did 
you  intend  to  charge  Mr.  Arnott  with  being  a  thief  or  a 
jail-bird?"  This  question  was  admitted,  and  the  writer 
said  "I  did  not."  The  court  based  the  admissibility  of 
this  question  upon  the  statute,  which  is  as  follows : — "  In 
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every  action  for  a  libel,  the  defendant  may  give  proof  of 
intention ;  and  unless  the  plaintiff  shall  prove  either  malice 
in  fact,  or  that  the  defendant,  after  having  been  requested 
by  him  in  writing  to  retract  the  libelous  charge  in  as  public 
a  manner  as  that  in  which  it  was  made,  failed  to  do  so  within 
a  reasonable  time,  he  shall  recover  nothing  but  such  actual 
damage  as  he  may  have  specially  alleged  and  proved."  Gen. 
Statutes,  §  1116.  This  ruling  we  respectfully  submit  involves 
a  misconception  of  the  purpose  of  the  statute  and  is  clearly 
wrong*  This  court  has  fully  explained  what  the  legislature 
meant  in  saying  that  the  defendant  may  give  proof  of  inten- 
tion. Hotchki%%  V.  Porter^  80  Conn.,  414.  If  a  newspaper 
writer  says  '*  John  Smith  is  a  thief,"  the  law  permits  him, 
for  the  purpose  of  disproving  actual  malice,  to  say  why  he 
called  John  Smith  a  thief ;  that  he  published  the  statement 
innocently  as  an  item  of  current  news;  that  he  copied  it  from 
some  other  newspaper  believing  it  to  be  true;  but  can  it  be 
seriously  contended  that  he  may  defend  himself  by  saying 
he  did  not  mean  that  John  Smith  was  a  thief?  It  is  a  novel 
proposition  that  a  man  may  avoid  the  consequences  of  his 
libelous  language  by  saying  he  did  not  intend  the  plain  and 
obvious  meaning  of  that  language.  But  the  court  said,  "  he 
is  entitled  to  say  what  his  intention  was,  but  not  as  con- 
struing the  language  or  modifying  it  in  any  way."  What 
were  the  jury  to  understand  by  this  ?  For  what  purpose 
was  it  admitted  if  not  for  the  purpose  of  aiding  the  jury  to 
construe  the  language  by  the  light  of  the  writer's  explanation. 
What  other  purpose  could  it  serve  ?  This  evidence  of  inten- 
tion indorsed  by  the  court  and  impossible  of  contradiction  by 
the  plaintiff,  must  serve  some  purpose  and  accomplish  some 
result  in  the  minds  of  the  juiy,  if  they  pay  any  attention  to 
it.  It  was  not  even  limited  by  the  court  to  the  office  of  miti- 
gating damages.  The  court  utterly  failed  to  indicate  what  the 
jury  were  to  do  with  it.  It  was  the  defendant's  statement 
of  how  his  language  ought  to  be  construed.  To  properly 
construe  this  language  the  juror  must  put  himself  in  the 
place  of  the  casual  reader ;  he  must  know  nothing  of  the 
"secret  intent"  of  the  wrtter;  he  must  bring  to  his  task  an 
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unbiased  mind.  All  this  the  ruling  of  the  court  made 
impossible  and  the  result  could  nut  fail  to  be  injurious  to  the 
plaintiff.  \ 

2.  Haying  permitted  the  defendant  to  disavow  any  inten- 
tion of  calling  Arnott  a  "  thief  and  jail-bird"  by  using  those 
epithets  in  connection  with  his  name,  the  court  further  erred 
in  holding  that  the  word  '^ sneak"  was  a  distinct  and  sever- 
able part  of  the  libel.  This,  too,  was  a  question  of  fact — 
a  question  of  construction  to  be  settled  by  the  jury  as  a 
question  of  fact  entirely  within  their  own  exclusive  domain. 
The  plaintiff  claimed  that  the  entire  language  must  be  taken 
by  the  jury,  and  that  they  must  say  whether  the  epithets 
were  severable  as  a  matter  of  construction  ;  that  the  defend- 
ant could  not  by  his  simple  disavowal  settle  the  question  of 
construction  as  to  the  first  two  epithets  and  then  proceed  to 
justify  the  use  of  the  remaining  epithet.  Odgers  on  Libel 
&  Slander,  169.  But  the  court  overruled  this  claim  and 
told  the  jury,  in  effect,  that  the  defendant  might  first  disavow 
any  intention  to  apply  the  words  "  thief  and  jail-bird  "  to  the 
plaintiff.  If  they  believed  this  disavowal  (and  they  were  at 
liberty  to ;  it  was  not  contradicted,  and  could  not  be),  then 
that  settled  the  question  as  to  those  words,  and  the  defend- 
ant might  then  proceed  to  dispose  of  the  remaining  epithet 
by  justifying  its  use. 

8.  The  court  erred  in  permitting  the  introduction  of  tlie 
newspaper  articles  which  were  read.  It  does  not  appear 
that  these  articles  had  ever  been  seen  by  the  vn-iter  of  the 
libelous  article  before  that  article  was  written.  They  were 
not  introduced  for  the  purpose  of  mitigating  damages,  but 
to  show  intent  and  want  of  malice.  For  this  purpose  they 
were  clearly  inadmissible.  Lothrop  v.  Adams^  133  Mass., 
471 ;  Hatfield  v.  LaBher,  81  N.  York,  246 ;  Kinney  v.  Roberts^ 
33  N.  Y.  Supreme  Ct.  R.,  170. 

A.  P,  Hyde  and  J.  P.  Andrews^  for  the  appellee. 

Pardee,  J.  The  plaintiff  was  an  unsuccessful  applicant 
for  the  oflBce  of  postmaster.    Mr.  W.  W.  Eaton  opposed  his  ap- 


Digitized  by  VjOOQIC 


FEBRUARY,  1889.  91 

Arnott  V,  Standard  Association. 

pointment.  Concerning  the  matter  the  defendant  published, 
in  a  newspaper  called  the  Bridgeport  Daily  Standard^  the 
following  words:  "Mr.  Eaton  might  endorse  a  partisan  and 
would  be  more  likely  to  do  so  than  not,  but  he  would  not 
knowingly  endorse  a  thief,  a  jail-bird  or  a  sneak  like  Arnott." 
The  defendant  admitted  the  publication ;  also  that  the  plaint- 
iff was  the  Arnott  refeiTed  to ;  also  that  there  was  no  reason 
for  the  application  of  either  of  the  epithets  "thief"  or  "jail- 
bird" to  him:  and  denied  that  there  was  any  such  applica- 
tion either  in  fact  or  intent ;  insisting  that  every  person  of 
ordinary  intelligence  would  understand  that  these  were 
applied  to  some  unnamed  persons,  and  that  only  the  epithet 
"sneak"  was  applied  to  him  ;  justifying  this  last. 

Upon  the  trial  to  thie  jury,  notwithstanding  the  plaintiff's 
objection,  the  coui-t,  as  tending  to  prove  the  absence  of 
malice,  but  not  for  the  purpose  of  construing  or  modifying 
the  language,  allowed  the  author  of  the  publication  to  testify 
that  he  did  not  therein  intend  to  charge  the  plaintiff  with 
bfeing  either  a  "thief"  or  a  "jail-bird";  also,  allowed  the  de- 
fendant to  disavow  these  epithets  and  prove  the  truth  of  the 
epithet  "sneak" ;  also,  as  tending  to  prove  absence  of  malice 
allowed  the  defendant  to  read  to  the  jury  the  following 
publication  made  in  the  Springfield  RepvMican^  a  daily 
paper  published  in  Springfield,  Massachusetts,  prior  to  the 
publication  by  the  defendant  of  the  words  complained  of, 
namely: — "The  democrats  think  they  have  virtually  *  fixed' 
Arnott's  post  office  aspirations.  Elam  O.  French  was  sent 
to  Washington  to  urge  the  charges  against  Arnott.  Dr. 
Pease  is  with  him,  and  both  men  are  quite  harmonious  in 
their  effort  to  defeat  the  nominee.  Thirteen  specific  charges 
of  dishonesty  in  politics  are  made  against  him.  It  is  not 
denied  now,  that  since  1872  his  expenses  have  been  paid  by 
the  republican  party  while  he  came  home  and  voted  the 
democratic  ticket,  when  he  voted  any.  This  piece  of  news 
came  like  a  thunderbolt  upon  his  republican  backers."  Two 
other  articles  of  like  character  from  the  same  paper,  both 
published  before  the  libelous  article  was  written,  were 
also  read  to  the  jury  by  the  defendant.     The  writer  of  the 
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libelous  article  had  previously  mentioned  the  Hartford 
Times^  'New  Haven  Palladium  and,  as  we  understand  the 
finding,  the  Springfield  Republican^  or  articles  taken  from  it, 
as  sources  of  his  information.  The  defendant  had  a  verdict ; 
the  plaintiff  appeals. 

The  statute  (Geo.  Statutes,  §  1116)  provides  as  follows : — 
"In  every  action  for  a  libel  the  defendant  may  give  proof  of 
intention ;  and  unless  the  plaintiff  shall  prove  either  malice 

in  fact he  shjill  recover  nothing  but  such  actual 

damage  as  he  may  have  specially  alleged  and  proved." 

At  common  law  it  is  in  some  cases  the  right  of  the  de- 
fendant in  an  action  for  libel,  under  proper  pleadings,  to 
prove  his  intention,  for  the  purpose  of  rebutting  wholly  or 
in  some  measure  the  malice  presumed  by  law  or  attempted 
to  be  proven.  For  instance,  under  the  general  issue,  the 
defendant  might  prove  in  jnstification  that  the  publication 
was  a  privileged  communication,  and  such  facts  and  circum* 
stances  so  closely  attending  the  speaking  or  the  publishing 
as  to  prove  the  intent. 

In  other  cases  the  defendant  could  prove  his  intention 
only  in  mitigation  of  damages ;  as  that  the  libel  was  printed 
by  mistake  which  was  forthwith  corrected ;  or  that  he  pub- 
lished what  others  had  previously  published  believing  it  to 
be  true. 

The  cited  statute  was  doubtless  enacted  in  the  interest  of 
publishers  of  newspapers.  It  intended  to  furnish  them  a 
measure  of  protectioi\  in  the  publication  of  current  news, 
criticisms  upon  public  men  and  measures,  and  comments 
upon  matters  of  public  interest.  It  placed  such  publica- 
tions upon  the  same  plane  with  privileged  communications 
in  this  respect,  that  under  proper  pleadings  the  defendant 
was  allowed  to  prove,  in  justification,  that  the  publication 
was  intended  merely  as  an  item  of  news,  or  of  fair  and  just 
criticism  upon  men  and  measures;  and  if  he  could  make  such 
proof,  it  should  rebut  the  presumption  of  malice  raised  by 
the  law  from  the  publication  of  a  false  and  defamatory 
article,  and  put  upon  the  plaintiff  the  burthen  of  proving 
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by  other  and  additional  evidence  an  improper  and  unjusti- 
fiable motive. 

We  think  that  the  interpretation  put  upon  this  statute 
in  Moore  v.  Stet^soTi^  27  Conn.,  14,  permitting  the  defend- 
ant in  an  action  for  libel  to  prove  in  justification  that  his 
intention  in  publlshitig  what  he  admits  to  be  a  libel  was 
merely  to  give  what  he  supposed  to  be  current  news  or  make 
what  he  supposed  to  be  a  just  and  fair  criticism  upon  the 
conduct  of  the  plaintiff,  will  also  include  permission  to  prove 
for  the  same  purpose  that  he  had  never  heard  any  person 
call  the  plaintiff  a  thief,  that  he  had^never  thought  nor  in- 
tended to  say  that  he  was  one ;  and  that  he  had  only  been 
made  to  say  what  was  not  in  his  mind  by  a  mistake  in  punc- 
tuation. Honest  mistakes  in  punctuation,  in  believing  and 
republishing  what  has  been  previously  published,  and  in 
criticism,  are  all  and  equally  within  the  protection  of  the 
statute.  Damages  are  to  be  graduated  by  the  degree  to 
which  the  motive  is  unjustifiable  and  iriiproper. 

The  question  of  fact,  whether  the  words  as  punctuated 
and  published  do  or  do  not  charge  theft,  remains  solely  for 
the  jury;  the  words  to  be  interpreted  according  to  the 
common  understanding  and  not  at  all  by  the  intent  of  the 
author.  He  in  fact,  while  saying  one  thing,  may  have  in- 
tended to  say  another  and  a  different  one ;  but  that  which 
was  said  must  stand,  in  preference  to  that  which,  although 
intended,  was  not  said.  It  was  the  right  of  the  defendant 
to  plead  and  prove  that  the  publication  did  not  charge  the 
plaintiff  with  being  either  a  "thief"  or  a  "jail-bird"  and 
did  charge  him  wTtli  being  a  "  sneak  " ;  also  to  assume  that 
the  verdict  might  be  in  accordance  with  this  plea  and  pro- 
ceeded to  complete  its  defense  by  justifying  the  last  epithet. 

For  tlie  purpose  of  proving  the  absence  of  an  unjustifiable 
and,  improper  motive  in  writing  and  publishing  the  article 
complained  of,  the  defendant  was  permitted  to  prove  that 
the  author  derived  his  information  from  articles  in  several 
newspapers.  Three  articles  from  one  of  them  were  read  to 
the  jury.  There  was  no  error  in  this.  The  cited  statute 
permits  the  defendant  to  prove  that,  before  the  publication 
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^complained  of  was  made,  the  information  therein  contained 
had,  to  his  knowleage  at  the  time,  become  the  property  of 
the  public  by  means  of  publication  in  other  newspapers. 

The  counsel  for  the  plaintiff  in  their  brief  claim  that  the 
articles  read  to  the  jury  had  not  been  seen  by  the  writer  of 
the  libelous  article.  Of  course  if  it  were  so  their  publica- 
tion could  not  haye  affected  his  intention  in  writing  the 
article  in  question.  But  this  question  seems  to  be  disposed 
of  by  the  finding,  which  we  interpret  as  saying  that,  in 
answer  to  the  question  from  what  sources  he  derived  his  in- 
formation, the  witness,  included  the  Springfield  Bepvhlican 
with  the  other  papers  named,  and  read  the  articles  in  ques- 
tion to  the  jury  as  being  the  ones  which  he  had  read  from 
that  paper  or  from  other  papers  which  had  copied  them. 

If  however  we  are  wrong  in  our  interpretation  of  the 
finding,  the  plaintiff  is  still  without  cause  of  complaint. 
He  alleged  that  the  defendant  had  published  of  and  con- 
cerning him  that  he  was  a  thief  and  jail-bird.  The  defend- 
ant denied  such  publication  of  or  concerning  him.  This 
was  an  issue  for  the  jury.  The  plaintiff  claimed  it  to  be  so 
and  the  court  submitted  it  to  them.  The  verdict  find^  all 
the  issues  for  the  defendant.  That  verdict  is  conclusive  so 
far  as  any  question  before  this  court  is  concerned.  There- 
fore all  evidence  as  to  malice  or  intention  ceases  to  be  of 
any  importance. 

There  is  no  error  in  the  rulings  complained  of. 

In  this  opinion  the  other  judges  concurred* 
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The  Town  op  Westbrook's  Appeal  from  Railroad 
Commissioners. 

Hartford  Dist.,  Oct.  T.,  188&    Cabpbvtkb,  Loomis,  Beabdslby,  Ton- 
BANCB  and  Fbmk,  Js. 

Gkn.  Statutes,  §  3489,  provides  that  the  selectmen  of  any  town,  the  mayor  '  69^o«l 
and  common  council  of  any  city,  the  warden  and  burgesses  of  any  i  ^^  :^ 
borough,  and  the  directors  of  any  railroad  company,  may  bring  their 
written  petition  to  the  railroad  commissioners  alleging  that  public  j  ^^  95 
safety  requires  an  alteration  in  any  crossing  of  a  railroad  and  .hi^h- 
way,  and  that  the  commissioners,  after  notice  and  a  hearing,  may 
determine  what  alterations  shall  be  made,  by  whom,  and  at  whose  ex- 
pense. A  later  section  allows  an  appeal  from  any  order  of  the  com- 
missioners.   Held — 

1.  That  the  officials  named.  In  bringing  a  petition  under  this  statute,  act 

only  as  agents  of  the  corporations  which  they  represent,  and  not  as 
agents  of  the  state  or  of  the  law.  The  corporations  and  not  the  offi- 
cials are  the  real  party. 

2.  That  a  railroad  that  was  operated  by  a  railroad  company  under  a  per- 

petual lease,  was  the  road  of  the  latter  company  within  the  meaning 
of  the  statute,  and  that  that  company  was  the  proper  one  to  bring  a 
petition  to  the  ratlroad  commissioners. 
8.  Tltat  the  statute  could  not  be  so  construed  as  to  prohibit  the  assessment 
of  any  portion  of  the  expense  of  an  alteration  upon  the  towns. 

4.  That  it  was  no  objection  to  the  validity  of  the  statute  that  there  was  no 

precedent  duty  upon  a  town  so  assessed.  It  is  sufficient  if  the  statute 
at  the  same  time  creates  a  duty  and  provides  for  its  enforcement. 

5.  That  the  statute  intends  that  a  town  should  be  made  a  party  where  a 

petition  is  brought  by  a  railroad  company.  It  makes  no  difference 
that  there  is  no  express  provision  for  giving  notice  to  the  town  in  such 
a  case.  The  spirit  of  the  act  and  general. principles  require  notice  to 
be  given. 

6.  That  the  statute  cannot  bo  adjudged  void  as  being  against  natural  jus- 

tice. 

7.  That  its  enactment  was  an  exercise  of  the  police  power  of  the  state; 

and  that,  as  such,  the  act  was  not  in  conflict  with  any  of  the  provi- 
sions of  the  constitution. 
Petitions  for  the  removal  of  certain  grade  crossings  under  the  statute  were 
signed— "The  directors  of  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  by  Lynde 
Harrison,  their  attorney."  The  commissioners  made  an  order  in  the 
matter,  from  which  the  respondent  town  appealed  to  the  Superior 
Court,  alleging  that  the  petitions  were  brought  by  the  railroad  com- 
pany, which  the  appellee  admitted.  In  sul>seqaent  pleadings  the  t<»wn 
alleged  that  the  petitions  were  not  signed  by  the  directors  or  by  any 
person  legally  authorized  to  do  so.    Held — 
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1.  That  the  allegation  that  the  railroad  company  brought  its  petitions,  im« 

plied  that  they  were  brought  by  its  authority  and  that  the  proceedings 
were  in  due  form. 

2.  That  this  allegation  could  not  be  contradicted  by  the  later  pleadings. 

3.  That  the  objection  was  in  the  nature  of  a  dilatory  plea  and  should  liaTe 

been  taken  at  an  earlier  stage  of  the  case. 

4.  That  it  should,  at  any  rate,  have  been  made  a  ground  of  appeal. 

It  is  no  objection  that  tlie  board  of  director  authorized  the  proceeding  at 
a  meeting  held  out  of  the  state. 

If  a*  suit  is  brought  in  the  name  of  a  corporation  by  an  executive  officer 
without  authority,  and  the  corporation  with  knowledge  fails  to  object 
within  a  reasonable  time,  it  will  be  bound  by  the  act  of  the  officer. 

Any  evidence  is  admissible  which  tends  to  prove,  either  a  previous  author- 
ity or  a  subsequent  ratification. 

In  the  petitions  the  directors  were  described  collectively  and  simply  as  such, 
and  not  individually  and  l)y  name,  and  the  petitions  were  signed  in  the 
same  manner,  and  no  objection  was  taken  at  an  early  stage  of  the  case. 
Held  that  the  court  below  was  justified  in  finding  that  the  petitions 
were  brought  by  the  authority  of  the  directors. 

A  town  has  authority,  under  §  8490,  and  also  under  the  general  statutes 
relating  to  highways,  to  take  land  for  any  alteration  of  a  highway  re- 
quired by  the  railroad  commissioners  under  §  3480. 

[Argued  December  19th,  1888— decided  Jajiuary  19th,  1889.] 

Appeal  by  the  town  of  Westbrook  from  an  order  of  the 
railroad  commissioners  in  the  matter  of  certain  grade  cross- 
ings in  the  appellant  town,  made  under  Gen.  Statutes, 
§  8489;  taken  to  the  Superior  Court  in  Middlesex  county, 
and  heard  before  Park^  0.  J.  There  were  three  petitions 
brought  in  behalf  of  tlie  New  York,  New  Haven  &  Hartford 
Railroad  Company,  which  were  heard  together  by  the  com- 
missioners and  a  single  order  passed.  A  finding  of  facts  was 
made  and  an  order  passed  by  the  court  affirming  in  most 
respects  the  order  of  the  commissioners.  The  town  ap- 
pealed to  this  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

S,  L.  Warner  and  TT.  F.  Willcox^  for  the  appellants. 

L.  Harrison  and  ^S'.  A.  Robinson^  for  the  appellee. 

Carpenter,  J.  This  is  an  appeal  from  the  doings  of  the 
railroad  commissioners  in  the  matter  of  certain  grade  cross* 
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ings  in  the  town  of  Westbrook.  There  were  three  applica- 
tions brought  by  the  railroad  company  for  the  purpose  of 
abolishing  the  grade  crossings.  They  were  heard  together, 
practically  as  one  proceeding,  and  but  one  order  passed. 
The  appeal  was  heard  by  the  Superior  Court,  and  a  decree 
passed  substantially  affirming  the  order  of  the  railroad  com- 
missioners.    The  town  appealed  to  tliis  court. 

There  are  twelve  reasons  of  appeal.  The  first  eight  are 
based  on  a  claim  that  the  applications  were  not  properly 
brought.  The  ninth  is  that  the  proceeding  should  have 
been  brought  by  the  lessors  and  not  the  lessees  of  the  rail- 
road. The  tenth  is  general,  that  judgment  should  have 
been  rendered  for  and  not  against  the  town,  and  i*equires 
no  further  notice.  The  eleventh  and  twelftli  allege  that 
the  statute  authorizing  these  proceedings  is  unconstitu- 
tionaL 

Were  the  applicatic^s  autliorized,  and  in  due  form  ?  We 
do  not  see  how  this  question  can  arise  under  the  pleadings. 

In  the  appeal  the  appellant  alleges  ^Hhat  on  the  22d 
day  of  June,  1887,  and  on  the  5th  day  of  October,  1887, 
the  New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany, *  *  *  by  its  directors,  brought  its  petitions  of  the 
above  dates,  to  the  board  of  railroad  commissioners  of  this 
state,  asking  for  a  change  of  the  location  of  certain  public 
highways  in  said  Westbrook,  in  order  to  avoid  a  grade 
crossing/'  etc.  The  answer  admits  this  allegation  to  be 
true.  We  do  not  see  why  that  does  not  effectually  end 
that  controversy ;  unless  it  is  competent  for  a  party  to  deny 
or  contradict  in  one  part  of  his  pleading  what  he  has  affirmed 
in  another,  and  which  has  been  admitted  by  the  adverse 
party. 

Besides,  this  claim,  and  every  phase  of  it,  is  in  the  nature 
of  a  plea  in  abatement.  The  order  of  the  commissioners 
shows  that  the  selectmen  of  the  town  were  present  and 
were  heard  at  the  hearing  before  them.  They  certainly 
might  have  interposed  this  objection  as  a  preliminary  one. 
Being  a  dilatory  plea,  which  defeats  the  present  proceeding 
without  affecting  the  merits  of  the  cause,  reason  would 
Vol.  Lvn— 7 
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seem  to  dictate  that  it  should  have  been  interposed  in 
limine;  thus  saving  the  parties  the  expense  and  delay  of  a 
nugatory  proceeding. 

But  if  this  view  is  too  technical,  then  we  think  that  the 
appeal  should  have  been  taken  partly  at  least  on  that 
ground.  But  the  appeal  makes  no  allusion  to  any  want  of 
power  in  the  directors  to  institute  the  proceedings,  nor  to 
any  informality  in  the  process.  On  the  contrary,  as  we 
have  seen,  it  alleges  afiSrnmtively  that  the  railroad  company 
by  its  directors  brought  its  petitions,  etc.  That  means 
that  the  directors  were  duly  authorized,  and  that  the  pro- 
ceedings were  in  due  form.  That  allegation  being  admitted, 
it,  and  all  the  facts  which  it  fairly  implies,  may  be  regarded 
as  established  for  the  purposes  of  this  case. 

After  alleging  the  bringing  of  the  petitions  by  the  rail- 
road company,  the  appeal  sets  out  the  final  action  of  the 
commissioners,  which  was  also  admitted,  and  then  proceeds 
as  follows:  "The  petitioner  is  aggrieved  by  the  orders, 
adjudications  and  doings  of  said  board  of  railroad  commis- 
sioners in  respect  to  the  changes  ordered  to  be  made  in  said 
highways  and  the  laying  out  and  building  of  new  highways, 
the  method  of  crossing  the  track  of  said  railroad  by  said 
highways,  and  the  sum  of  money  adjudged  to  be  paid  by  it 
to  said  railroad  company,  and  the  other  expenses  ordered  to 
be  incurred  by  said  town."  This  allegation  was  denied  by 
the  railroad  company.  Thus  the  pleadings  terminated  in  an 
issue  involving  in  general  terms  the  merits  of  the  case.  The 
town  then  filed  another  paper,  which- in  form  seems  to  be  a 
motion  to  dismiss  all  the  proceedings,  which  paper  is  as  fol- 
lows: 

"  The  town  of  Westbrook,  appellant,  says  that  said  appli- 
cation ought  to  be  dismissed,  and  ought  not  to  be  granted, 
because  they  say, — 

"  1.  That  the  railroad  company  owning  the  railroad  de- 
scribed in  the  petition,  has  not  made  any  application  for  the 
change  of  said  grade  crossings,  nor  have  the  directors  of  said 
railroad  company  signed  any  such  applications. 

"  2.  That  the  said  grade  crossings  in  said  petition  men- 
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tioned  intersect  and  cross  the  track  of  the  New  Haven  & 
New  London  Railroad  Company,  otherwise  in  said  petition 
called  the  Shore  Line  Railroad  Company ;  that  said  company 
owning  said  railroad,  have  not  signed  said  application,  nor 
have  the  directors  of  said  company. 

"3.  That  the  said  pretended  application  is  not  signed  by 
the  dii-ectors  of  the  .New  York,  New  Haven  &  Hartford 
Railroad  Company. 

"4.  That  the  pretended  application  was  not  brought  by 
the  directors  of  the  New  York,  New  Haven  and  Hartford 
Railroad  Company,  nor  by  any  person  legally  qualified  so 
to  do. 

"5.-  That  the  object  and  purpose  of  said  proceeding  is  to 
charge  the  town  of  Westbrook  with  the  payment  of  $5,000 
and  upwards,  by  virtue  of  certain  pretended  statutes  of  this 
state,  which  said  statutes  and  proceedings  are  unconstitu- 
tional and  void  in  this,  that  they  seek  to  charge  said  town 
by  judgment  of  this  court  with  the  payment  of  said  sum  of 
money  without  due  process  of  law,  and  that  said  proceeding 
is  not  either  a  legal  or  equitable  proceeding  under  the  con- 
stitution of  tliis  state  or  the  United  States,  and  that  it  de- 
prives the  appellants  of  a  right  to  trial  by  jury;  for  all  of 
which  reasons  they  say  that  said  pretended  application 
should  be  dismissed,  and  they  be  allowed  the  costs  in  this 
matter  unjustly  suffered." 

The  railroad  company  answered  the  above  as  follows : — 

1.  "As  to  so  much  of  paragraphs  one  and  two  as  alleges 
that  the  grade  crossings  are  upon  the  railroad  of  the  Shore 
Line  Railroad  Company  and  that  the  application  is  not 
brought  by  said  last  named  company,  the  appellees  say  that 
said  railroad  is  leased  to  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company,  perpetually  from  1874,  and  is 
operated  and  controlled  only  by  said  last  named  company 
and  its  directors,  and  is  the  road  of  said  last  named  com- 
pany within  the  meaning  of  section  3489  of  the  General 
Statutes. 

2.  "  Paragraphs  three,  four  and  five  are  denied." 
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The  appellant  in  its  reply  admits  the  lease,  but  denies 
that  it  authorized  the  lessee  to  institute  these  proceedings. 

Thus  there  are  in  form  two  distinct  sets  of  pleading  in 
one  cause ;  which  on  its  face  is  somewhat  irregular.  It  is 
evident  however  that  counsel  and  the  court  below  treated 
the  latter  as  an  amplification  of  the  former,  and  as  included 
therein*  Thus  considered  the  pleadings  raise  the  three  ques- 
tions presented  by  the  reasons  of  appeal. 

The  first  question,  relating  to  the  authority  for  and  the 
manner  of  bringing  the  suit,  we  have  already  considered  in 
one  aspect  of  it.     We  will  now  notice  it  in  another. 

Passing  from  the  technical  view  and  considering  the  mat- 
ter on  its  merits,  it  will  be  convenient  to  divide  the  question 
thus:  Did  the  directors  legally  decide  to  bring  these  appli- 
cations? and  were  they  brought  in  proper  form? 

In  considering  the  first  question,  let  us  guard  against  any 
misconception  as  to  the  capacity  in  which  they  act^d.  It  is 
earnestly  contended  that  the  statute  contemplates  their  action 
only  as  a  board,  and  that  they  acted  solely  as  the  agents  of 
the  laV»r ;  and  that  they  could  only  act  when  convened  as  a 
board,  upon  due  notice  to  each  member  specifying  the  object 
of  the  meeting.  This  is  a  mistaken  view.  The  state  dis- 
charges its  governmental  duties  to  the  traveling  public,  in 
respect  to  ordinary  highways,  by  requiiing  towns  to  make 
and  maintain  them  in  good  condition  and  reasonably  safe. 
When  steam  came  to  be  used  for  the  transportation  of  passen- 
gers and  freight  on  land,  a  different  kind  of  highway  was 
required.  There  are  dangers  attending  that  method  of 
traveling,  which  the  law  guards  against  as  far  as  possible. 
The  crossing  of  these  two  kinds  of  roads  at  the  same  grade 
created  a  new  and  formidable  danger.  At  first  the  amount 
of  business  was  relatively  small,  and  it  was  not  deemed 
advisable  to  incur  the  expense  necessary  to  abolish  grade 
crossings.  But  now  business  and  population  have  increased 
to  such  an  extent  that  it  has  become  the  policy  of  the  law  to 
abolish  all  grade  crossings  and  thereby  abolish  the  danger. 

The  state  has  not  yet  undertaken  to  pay  any  portion  of 
the  expense.     As  the  two  roads  combine   to  cause  the 
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danger,  the  state  says  that  those  whose  duty  it  is  to  main- 
tain the  roads  shall  unite  in  removing  it.  It  has  established 
a  tribunal  to  determine  when  and  in  what  manner  it  shall 
be  done,  and  to  apportion  the  expense.  To  insure  action 
it  has  provided  that  the  selectmen  of  any  town,  the  mayor 
and  common  council  of  any  city,  or  the  warden  and  bur- 
gesses of  any  borough,  on  the  ope  hand,  and  the  directors 
of  any  railroad  on  the  other,  may  invoke  the  action  of  this 
tribunal.  If  neither  party  moves,  the  commissioners  may  act 
to  a  limited  extent  of  their  own  motion.  Obviously  these 
officials  severally  represent  and  act  for  the  corporations  of 
which  they  ai*e  agents.  There  is  no  reason  for  saying  that 
they  represent  the  ststte  and  are  agents  of  the  law.  The 
corporations  and  not  the  agents  are  the  real  parties;  and 
the  expense  is  borne  by  them  and  not  by  the  officials.  It 
follows  that  any  action  by  the  directors  which  would  bind 
the  company  in  ordinary  matters  will  be  sufficient  in  this. 
We  think  it  was  competent  for  the  directors  to  consider 
this  matter  in  the  state  or  out  of  it ;  and  when  contened  for 
any  purpose,  whether  with  or  without  special  notice.  In- 
deed it  stands  upon  the  same  footing  with  any  other  suit.  If 
instituted  by  any  executive  officer,  and  the  corporation  with 
knowledge  of  it  fails  to  object  within  a  reasonable  time,  we 
do  not  see  why  it  will  not  be  bound  by  it. 

This  view  of  the  case  sufficiently  answers  the  objections 
to  the  admission  of  evidence.  Any  evidence  was  competent 
which  tended  to  prove  that  the  directors  authorized  the  pro- 
ceeding ;  or,  if  not  previously  authorized,  that  they  subse- 
quently ratified  it.  It  is  quite  apparent  that  the  directors 
and  the  .corporation  are  concluded  by  the  result.  If  so, 
what  reason  for  conaplaint  has  the  town  ? 

The  other  branch  of  the  inquiiy  is,  whether  the  applica- 
tions are  brought  in  due  form.  Each  one  purports  to  be 
**  the  petition  of  the  directors  of  the  New  York,  New  Ha- 
ven &  Hartford  Railroad  Company."  Each  one  is  signed 
"The  Directors  of  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  by 
Lynde  Harrison,  their  Attorney."  This  seems  to  be  a  lit- 
eral compliance  with  the  statute.     Perhaps  it  would  have 
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been  more  lawyer-like  to  have  iiiserted  the  names  of  tlie 
directorsi ;  or,  better  still,  to  have  brought  it  in  the  name  of 
the  corporation.  However  this  may  be,  we  think  at  this 
late  stage  of  the  case  the  court  was  justified  in  finding  that 
the  applications  were  duly  brought  by  the  directors  at  their 
request  and  upon  their  order. 

The  substance  of  the  objection  we  have  considered  is  re- 
peated in  a  variety  of  forms  in  the  first  eight  reasons  of 
appeal.  We  believe,  however,  that  what  we  have  said  is  a 
sufficient  answer  to  them  all.  We  do  not  deem  it  necessary 
to  consider  each  one  by  itself. 

In  answer  to  the  ninth  reason  of  appeal,  we  have  no  hes- 
itation in  saying  that  the  Shore  Line  railroad,  operated  as  it 
is  by  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany, under  a  perpetual  lease,  is  the  road  of  that  company 
within  the  meaning  of  the  statute,  section  3489. 

We  have  not  failed  to  observe  that  the  learned  counsel 
for  the  town  in  their  brief  have  suggested  and  discussed 
several  questions  which  the  pleadings  do  not  raise,  which 
are  not  shown  to  have  been  made  in  the  court  below,  and 
wliich  the  reasons  of  appeal  do  not  specifically  point  out. 
Therefore  we  may  properly  pass  them  without  further  notice. 

But  as  they  are  questions  concerning  which  we  entertain 
no  doubt,  we  will  briefly  notice  the  more  important  ones. 

1.  That  the  town  has  no  power  under  this  statute  to  take 
land  for  highway  purposes.  The  answer  is  that  section  8490 
gives  the  power  expressly ;  and  it  has  sufficient  power  under 
the  general  statute  relating  to  highways. 

2.  That  there  is  no  precedent  duty,  by  common  law  or 
statute,  which  this  statute  is  designed  to  enforce.  There 
need  be  none.  It  is  enough  that  this  statute  makes  it  the 
duty  of  the  town  to  unite  with  the  railroad  company  in 
removing  a  dangerous  nuisance. 

3.  That  the  statute,  §  3489,  does  not  contemplate  the 
town  as  a  party,  makes  no  provision  for  giving  it  notice, 
and  that  it  is  not  in  fact  a  party. 

It  is  too  late  to  claim  that  the  town  is  not  a  party  to  this 
proceeding.    Section  3483,  which  relates  to  the  same  subject 
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matter,  does  require  notice  to  be  given  to  the  selectmen 
when  the  comiiussionei*s  take  the  initiative.  It  is  true  that 
ill  §  3489  notice  to  the  selectmen  or  the  town  is  apparently 
omitted.  And  so  also  no  notice  is  required  to  be  given  to 
cities  or  boroughs.  The  explanation  is  obvious  enough. 
It  seems  to  be  assumed  that  one  of  these  municipal  corpora- 
tions will  be  the  petitioner,  and  as  such  no  notice  is  required. 
By  inadvertence,  probably,  where  the  railroad  company  is 
the  petitioner,  no  express  provision  is  made  for  notice  to 
the  corporation  having  charge  of  the  highways.  Yet  we 
cannot  doubt  that  the  legislature  intended  that  such  corpo- 
rations should  have  notice.  Such  is  the  fair  implication  of 
this  section  taken  by  itself;  and  that  implication  is  materi- 
ally strengthened  when  we  consider  the  two  sections  to- 
gether. The  commissioners  did  in  fact  give  notice  in  this 
case  ;  and  it  is  hardly  possible  that  a  case  will  arise  in  which 
notice  will  not  be  given. 

4.  It  is  said  that  the  legislature  cannot  adjudge  the  ex- 
pense of  avoiding  or  abating  danger  created  by  one,  on  an- 
other who  is  a  stranger;  that  the  increasing  number  and 
velocity  of  trains  causes  the  danger,  and  that  the  railroad 
company  and  not  the  town  is  benefited  thereby;  that  the 
town  did  not  create  the  crossing  or  danger  and  has  no  pecu- 
niary interest  in  its  continuance ;  and  hence  that  the  statute 
must  be  held  to  impose  the  duty  of  paying  for  these  changes 
only  on  the  railroad  company. 

We  cannot  accept  the  conclusion,  because  it  will  be  im- 
possible to  construe  the  statute  as  prohibiting  the  assessment 
of  any  portion  of  the  expense  upon  the  town.  Nor  are  we 
prepared  to  grant  the  premises  to  the  extent  claimed.  Some 
of  the  highways  may  have  been  laid  out  after  the  construc- 
tion of  the  railroad,  and  so  in  a  sense  the  town  may  be  said 
to  have  created  the  crossing.  The  very  existence  of  the 
railroad  did  in  fact  benefit  the  town ;  it  increased  the  value 
of  real  estate,  increased  population  and  business,  and  the 
result  was  an  increased  grand  list.  Then  again  the  increase 
in  the  number  and  velocity  of  the  trains  is  because  the  pub- 
lic required  it;  the  business  interests  of  the  community  and 
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the  comfort  and  convenience  of  travelers  are  supposed  to 
be  promoted  thereby.  Of  such  benefits  the  inhabitants  of 
the  town  get  their  fair  proportion.  Consideitttions  like 
these,  and  many  others  that  might  be  suggested,  induced 
the  legislature  to  requii-e  towns  to  bear  some  portion  of  the 
expense  of  abolishing  grade  crossings.  But  the  statute  re- 
quires no  vindication  at  our  hands.  We  can  only  construe 
and  enforce  it.  If  its  terms  are  plain  and  unambiguous  we 
have  little  or  nothing  to  do  with  the  reasons  for  enacting  it. 
The  pleadings  object  to  the  statute  as  unconstitutional. 
It  is  to  be  noticed,  however,  that  counsel  for  the  town  do 
not  discuss  the  power  of  the  legislature  to  pass  such  a  stat- 
ute, but  the  whole  argument  is  directed  to  the  expediency 
of  doing  so,  and  to  defects  in  the  act  as  passed.  They  con- 
tend that  it  is  vague  and  uncertain ;  that  it  gives  no  rule 
by  which  the  duty  of  the  town  can  be  ascertained  or  its 
liability  measured ;  that  the  tribunal  is  bound  by  no  rule  of 
evidence  or  law,  but  can  decide  as  caprice  or  their  sense  of 
right  may  dictate,  etc.  etc.  And  from  considerations  like 
these  the  conclusion  is  reached  that  it  is  not  a  constitutional 
exercise  of  legislative  power.  We  will  not  stop  to  consider 
the  argument  in  detail ;  yet  it  must  not  be  assumed  that  we 
concede  the  justice  of  the  criticism ;  all  we  concede  is  that 

fthis  statute,  like  many  others,  may  be  abused.  If  adminia- 
tered  in  the  S[)irit  of  fairness  intended  by  the  legislature,  * 
substantial  justice  will  be  done.  We  see  no  indications 
that  it  was  not  so  administered  in  this  case.  Indeed  coun- 
sel disclaim  any  reflection  on  the  triers.  The  Superior 
Court  on  appeal  can  correct  any  abuses,  if  any  such  shall 
exist,  and  this  court  can  correct  any  errors  of  law.  The 
reasons  suggested  therefore,  falling  short,  as  they  do,  of 
showing  that  the  act  is  against  natural  justice,  are  not  suf- 
ficient  to  require  of  us  a  judgment  that  the  act  is  void. 

We  might  stop  here ;  but  we  will  add  that  the  act  in 
question  is  an  exercise  of  the  police  power  of  the  state. 
Its  object  is  to  change  or  remove  certain  conditions,  lawfuL 
in  themselves,  but  which  have  become  a  source  of  danger  to 
life  and  property.     The  remedy  consists  in  requiring  those 
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charged  with  the  duty  of  maintaiuing  the  highways,  to 
change  the  conditions  and  hereafter  discharge  their  duties 
in  such  a  manner  as  to  avoid  the  danger.  It  is  doing  uo 
more  than  has  been  done  for  a  long  time.  Towns  have 
always  been  required  to  keep  higliways  and  bridges  safe. 
Raikoads  have  ever  been  required  to  use  the  utmost  vigi- 
lance in  adopting  ways  and  means  to  secuie  the  safety  of 
travelers.  It  has  never  been  considered  that  statutes  for 
such  purposes  are  in  conflict  with  the  constitutional  right 
of  trial  by  jury,  or  that  proceedings  to  enforce  them  were 
not  due  process. 

There  is  no  error  in  this  judgment. 

In  this  opinion  the  other  judges  concurred. ' 


Henry  F.  Hall  vs.  The  Norwalk  Fire  Insurance     |  73  rS 

Company. 

New  Haven  Co,,  Jane  T.,  1888.    Park,  C.  J.,  Cabpbnteb,  Pabdbb, 
Loomis  and  Bkabdslet,  Js. 

Five  fire  insurance  companies  insured  property  of  the  plaintiff,  wliich  was 
burned,  and  the  plaintiff  and  the  insurance  companies  (the  latter  act- 
ing together)  submitted  the  question  of  the  amount  of  the  loss  to  two 
arbitrators,  who  made  an  award  of  the  aroouiit  due  from  all  the  com- 
panies to  the  plaintiff.  In  a  suit  brought  against  one  of  the  companies 
on  its  policy,  to  which  the  defendant  pleaded  that  all  the  companies 
had  together  tendered  the  plaintiff  the  amount  awarded,  it  was  held 
that  the  p\e&  was  not  insufficient  in  not  alleging  a  separate  tender  of 
the  particular  sum  owed  by  the  defendant  as  its  share  of  the  amount 
awarded. 

The  defendants'  plea  averred  that  the  companies  had  repeatedly  tendered 
to  the  plaintiff  the  amount  awarded  in  satisfaction  of  the  award. 
Upon  the  evidence  It  appeared  that  the  tender  was  unconditionally 
made.  Whether  the  words  *Mn  satisfaction"  in  the  averment,  im- 
port a  conditional  tender:  Qtt(Bre.  If  they  do,  the  plaintiff  could  take 
advantage  of  the  insufficiency  of  the  averment  only  by  a  demurrer  to 
the  plea. 

Where  an  agent,  without  sufficient  authority,  submits  a  matter  to  arbitra- 
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tion,  aud  the  principal  after  the  award  nttifies  the  agent's  act,  the  other 
party  is  hound  by  the  submissiun  and  award  although  the  principal  had 
the  opi^rtunity  to  know  what  the  award  was  when  he  ratified  the  act 
of  his  agent. 

A  policy  contained  a  provision  for  the  submission  to  arbitration  of  the 
question  of  the  amount  of  a  loss  under  it  and  some  details  with  regard 
to  the  submission.  Held  not  to  be  intended  to  prescribe  a  form  of 
submission  that  must  be  exactly  followed. 

And  that  if  it  did,  the  parties  had  yet  the  right  to  make  a  submission  in 
any  form  they  pleased. 

It  has  always  been  held,  both  by  the  courts  of  England  and  of  this  country, 
that  agreements  for  arbitrations  to  settle  particular  questions,  such  as 
the  amount  uf  damages,  or  of  a  loss  by  fire  under  policies  of  insurance, 
are  binding  in  law  and  favored  by  the  courts. 

Arbitrators  are  not  bound  to  follow  strict  rules  of  law  unless  it  be  a  condi- 
tion of  the  submissiun  that  they  shall  do  so. 

If  arbitrators  have  acted  in  good  faith,  neither  party  will  be  permitted  to 
avoid  the  award  by  showing  that  they  erred  in  judgment  as  to  the  facts. 

Arbitrators  selected  by  reason  of  special  knowledge  or  skill  with  reference 
to  the  matter  in  controversy,  so  that  it  is  manifest  that  the  parties  in- 
tended to  rely  on  their  personal  information,  investigation  and  judg- 
ment, may  be  justified  in  refusing  altogether  to  hear  evidence. 

One  of  two  arbitrators,  to  whom  as  experts  was  submitted  the  ascertain- 
ment of  the  amount  of  loss  from  the  burning  of  an  insured  building, 
inquired  for  his  own  information,  in  the  absence  of  the  parties,  and 
of  the  other  arbitrator,  as  to  the  prices  paid  for  labor  in  the  place. 
Held  not  a  reason  for  setting  aside  the  award,  unless  it  appeared  that 
the  party  complainini;  was  prejudiced  or  the  decision  affected  thereby. 

The  methods  of  an  arbitrator  in  reaching  his  conclusions  are  not  a  proper 
subject  of  inquiry. 

[Argued  Jnne  18th— decided  July  20th,  1888.] 

Action  on  a  policy  of  fire  insurance;  brought  to  the 
Coui-t  of  Common  Pleas  of  New  Haven  County,  and  heard 
before  Hall^  J.  Facts  found  and  judgment  for  the  defend- 
ant and  appeal  by  the  plaintiff.  The  case  is  fully  stated  in 
the  opinion. 

H.  &.  Newton^  with  whom  was  C.  Kleiner^  for  the  appel- 
lant. 

W.  L.  Bennett  and  Q.  A.  Fay^  for  the  appellee. 

Loons,  J.  This  is  a  suit  to  recover  one  thousand  dollars, 
the  amount  insured  in  a  policy  of  insurance  against  loss  by 
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fire,  issued  by  the  defendant  company  upon  a  frame  build- 
ing belonging  to  the  plaintifif,  situated  in  Wallingford. 

There  is  no  question  as  to  the  validity  of  the  policy,  or 
the  fact  of  the  loss  by  fire,  but  the  amount  of  loss  and 
the  mode  of  its  adjustment  is  the  subject  of  much  conten- 
tion. The  policy  in  suit  provided  that  in  case  there  was 
other  insui-ance  existing  on  the  same  property  the  defendant 
should  not  be  liable  to  pay  any  greater  proportion  of  the 
loss  than  the  sum  insured  in  it  bears  to  the  whole  amount 
insured  thereon;  and  the  record  shows  that  tliere  were  at 
the  time  of  the  loss  four  other  policies  in  as  many  different 
companies  on  the  same  property. 

The  policy  in  suit  also  contained  the  following  provision : 
"  Payment  of  losses  shall  be  made  in  sixty  days  after  such 
proofs  of  loss  shall  have  been  received  at  the  oiBce ;  and  in 
case  differences  shall  arise  touching  any  loss  or  damage  after 
proof  has  been  received  in  due  form,  it  shall  be  submitted, 
upon  the  written  request  of  either  party,  to  the  judgment 
of  two  arbitrators,  one  to  be  chosen  by  the  company  and 
one  by  the  insured,  with  power  if  they  do  not  agree  to  them- 
selves choose  a  third,  and  shall  together  examine  and  under 
oath  appraise  the  sound  cash  value  of  all  damaged  property 
shown  to  them  and  the  cash  damage  done  to  the  same  by 
the  fire,  and  tlie  award  made  in  writing  and  signed  by  any 
two  of  the  arbitrators  shall  be  binding  on  the  parties,  each 
party  paying  one  half  the  expense  of  reference,  but  the 
award  shall  not  determine  any  question  as  to  the  liability  of 
this  company  under  this  policy." 

The  defendant  for  answer  pleaded  two  distinct  defenses, 
but  as  the  court  found  the  issue  for  the  defendant  only  on 
the  first,  no  other  need  be  considered.  In  this  was  set  forth 
the  fact  that  four  other  fire  insurance  companies,  the  names 
of  which  are  given,  had  policies  on  the  same  building  at  the 
time  of  the  fire,  and  that  after  the  loss,  on  February  26th, 
1885,  the  plaintifif  and  defendant,  together  with  the  four 
other  insurance  companies,  executed  a  written  submission 
of  the  demand  in  the  complaint,  together  with  all  the  de- 
mands against  the  defendant  and  the  other  companies  named, 
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arising  on  account  of  the  fire,  to  the  arbitration  of  Henry  L. 
Morehouse  and  John  C.  Mead,  with  power  to  choose  a  third 
peraon  as  umpire  if  necessary,  making  a  full  copy  of  the 
agreement  also  a  part  of  the  allegations;  that  the  parties 
agreed  to  abide  by  the  award  rendered,  and  afterwards,  and 
before  the  commencement  of  the  action,  the  arbitrators  did 
make  their  award,  and  thereby  awarded  to  the  plaintiff  in 
all  the  sum  of  $4,900,  as  his  just  and  true  damages  and  the 
total  amount  of  his  loss  by  fire,  and  that  both  the  submission 
and  award  embraced  the  risk  and  loss  insured  against  by 
the  defendant  upon  the  property  of  the  plaintiff ;  and  further 
alleging  that  the  defendant,  in  behalf  of  itself  and  said  four 
other  insurance  companies,  then  and  there  was,  and  ever 
since  then  has  been,  willing  and  ready  to  pay  the  plaintiff 
said  amount  of  $4,900,  and  is  now  ready  and  willing  to  pay 
in  behalf  of  itself  and  said  four  other  insurance  companies 
said  award  of  $4,900,  in  satisfaction  of  said  supposed  loss  of 
the  plaintiff,  if  he  would  receive  the  same ;  and  has  repeat- 
edly tendered  the  same  to  the  plaintiff,  who  heretofore  and 
still  refuses  to  receive  said  sum  in  satisfaction  of  said  award; 
and  the  defendant  also  has  ever  been  and  now  is  ready  and 
willing  to  perform  said  award  and  to  pay  its  pro  rata  of  said 
award  to  the  plaintiff  if  he  will  accept  the  same." 

The  plaintiff  made  an  elaborate  and  voluminous  reply, 
tendering  divers  issues  of  fact  to  impeach  the  award,  the 
principal  allegations  being,  in  substance,  that  the  submission 
upon  which  the  award  was  based  was  obtained  conditionally 
and  by  false  representations,  and  that  the  arbitrators  con- 
ducted themselves  as  against  the  plaintiff  unfairly,  partially 
and  corruptly.  The  court  however  found  all  these  allega- 
tions of  fact  against  the  plaintiff  and  found  the  answer  true. 
This  adverse  finding  of  the  issues  of  fact  would  ordinarily 
eliminate  most  of  the  questions  of  law;  6ut  not  so  here,  for 
the  plaintiff  makes  his  appeal  to  this  court  based  on  thirty- 
five  alleged  errors  in  law. 

In  order  to  reduce  the  discussion  of  such  a  bewildering 
mass  to  more  reasonable  limits,  and  some  symmetry  oF  form, 
we  have  endeavored  to  classify  the  whole  under  the  follow- 
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ing  five  heads ; — The  tender  of  the  amount  of  the  loss ;  The 
submission  to  arbitration ;  The  conduct  of  the  arbitrators ; 
The  rulings  of  the  court  concerning  the  evidence;  The 
omission  to  add  interest  to  the  award, 

1.  In  regard  to  the  tender,  two  questions  are  raised: 
namely,  whether  the  allegations  of  the  answer  were  suffi- 
cient, and  if  so,  whether  the  proof  of  tender  was  sufficient. 

The  answer  sets  forth  in  substance  the  willingness  of  the 
defendant  and  the  other  companies  to  pay  the  full  amount 
of  the  award,  and  that  it  had  been  repeatedly  tendered  by 
the  defendant  to  the  plaintiff,  who  refused  to  receive  it. 
The  plaintiff  now  claims  that  the  tender  as  pleaded  was  not 
good  because  of  the  use  of  the  words  *4n  satisfaction,"  which 
he  claims  import  a  condition. 

We  do  not  think  the  words  necessarily  import  any  condi- 
tion, but  that  they  may  mean  simply  that  the  full  amount  of 
the  award  wtks  tendered.  But  it  is  not  necessary  to  decide 
whether  the  pleading  was  technically  accurate  or  not.  It 
was  not  demurred  to,  as  it  should  have  been  to  entitle  the 
plaintiff  to  the  benefit  of  the  point  raised.  Had  there  been 
a  demurrer,  we  must  presume  that  the  defendant  would 
have  obviated  the  difficulty  by  amendment,  for  it  will  be 
observed,  as  we  shall  presently  see,  tliat  the  tender,  as  in  fact 
made^  was  clearly  unconditional  and  valid  and  the  testimony 
to  prove  it  was  not  objected  to. 

The  other  objection,  that  four  other  companies  were  in- 
cluded and  one  gross  sum  tendered  in  behalf  of  all,  may  be 
disposed  of  in  a  similar  way.  In  the  absence  of  a  demurrer 
it  ought  not  to  be  fatal,  and  to  treat  it  so  would  be  very  un- 
just under  the  circumstances  of  this  case.  The  plaintiff,  it 
would  seem,  could  not  have  been  prejudiced  in  any  way,  for 
if  the  award  was  valid  it  would  not  be  possible  for  him  to 
recover  a  greater  sum  than  his  entire  loss.  The  tender  of 
the  whole  was  a  benefit  rather  than  an  injury,  and  the  entire 
loss  could  not  have  been  paid  without  including  the  defend- 
ant's pro  rata  share.  The  plaintiff  cites  Strong  v.  Earvey^  3 
Bing.,  304^  as  conclusively  showing  that  such  a  tender  must 
be  held  bad  in  law.     The  case  is  somewhat  analogous  in 
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that  there  was  an  association  of  ship-owners  as  individuals 
and  not  as  a  corporation,  for  the  mutual  insurance  of  each 
other's  ships,  under  which  each  one  was  holden  to  pay  only 
in  proportion  to  his  subscription,  and  one  only  was  sued. 
But  here  the  analogy  fails.  There  had  been  no  arbitration 
agreed  to  by  all  the  parties  concerned,  consolidating  all  the 
separate  liabilities  into  one  sum  of  damages,  and  on  referring 
to  the  case  it  will  be  seen  that  the  real  point  there  decided 
was  simply  one  of  variance,  for  Best,  C.  J.,  in  giving  the 
opinion  said:  "When  a  man  has  separate  demands  for  une- 
qual sums  against  several  persons,  an  offer  of  one  sum  for 
the  debts  of  all,  tvill  not  support  a  plea  stating  that  a  certain 
portion  of  the  sum  offered  was  tendered  for  one  of  themJ*^  In 
the  case  at  bar  the  form  of  the  offer  and  the  form  of  allega- 
tion as  to  this  point  precisely  agree. 

The  other  objection  that  the  facts  found  did  not  consti- 
tute a  legal  tender,  is  effectually  disposed  of  by  the  finding. 
To  meet  the  objection  that  the  offer  was  conditional  we  have 
the  finding  of  the  trial  judge  as  follows : — 

"I  find  that  before  the  commencement  of  this  suit,  George 
A.  Fay,  attorney  for  the  defendant,  and  for  all  the  insurance 
companies,  having  been  thereto  duly  authorized,  made  to  the 
plaintiff^  in  behalf  of  said  companies,  an  unconditional  and 
unqualified  offer  to  pay  to  him  the  sum  of  $4,900,  which  sum 
the  plaintiff  refused  to  receive.  TKe  offer  was  made  in  the 
office  of  Fay,  and  in  the  presence  of  Blackwell  and  Cowles. 
Fay  informed  the  plaintiff  that  the  insurance  companies  pro- 
posed to  pay  to  him,  the  plaintiff,  $4,900,  the  amount  of  the 
award,  and  thereupon  verbally  made  to  the  plaintiff  an 
unconditional  and  unqualified  offer  to  pay  to  him  at  that 
time  the  sum  of  $4,900,  which  the  plaintiff  refused  to 
receive." 

And  the  other  objection  founded  on  the  fact  that  the 
money  was  not  actually  produced  within  easy  reach  of  the 
plaintiff's  hand,  is  disposed  of  in  the  finding  as  follows: — 
"In  making  the  tender  Fay  did  not  produce  the  money,  nor 
did  he  have  at  his  office  money  sufficient  to  pay  said  sum. 
He  thereupon  inquired  of  the  plaintiff  if  it  would  make  any 
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difference  if  he  went  and  procured  the  money,  and  the 
plaintiff  replied  that  it  would  not.  Fay  thereupon  informed 
the  plaintiff  that  he  wished  no  misunderstanding  upon  the 
subject,  that  he  desired  to  make  to  the  plaintiff  a  legal  ten- 
der of  the  sum  of  $4,900,  and  that  if  it  would  make  any 
difference  he  would  go  to  the  bank  and  procure  the  bills  or 
gold.  The  plaintiff  replied  that  it  would  make  no  differ- 
ence, that  he  would  not  take  the  bills  or  gold,  and  that  he 
need  not  make  a  formal  tender  of  the  money,  as  he  would 
not  accept  it.  I  find  from  these  facts  that  the  plaintiff, 
knowing  the  intention  of  Fay  to  make  a  legal  tender  to  him 
of  said  sum  of  $4,900,  expressly  and  intentionally  waived  the 
production  of  the  money,  intending  to  have  Fay  undei*stand 
that  he  would  consider  such  tender  good  without  the  pro- 
duction of  the  money,  and  that  Fay  could  have  produced 
the  money,  and  would  immediately  have  done  so,  had  not 
the  plaintiff  so  waived  the  production  thereof." 

2.  Was  the  submission  to  arbitration  valid  ?  As  already 
suggested  most  t)f  the  grounds  upon  which  the  plaintiff 
sought  to  impeach  the  validity  of  the  submission  have  been 
disposed  of  by  an  adverse  finding  of  the  facts  relied  upon  by 
the  plaintiff.  And  in  the  reasons  of  appeal  only  two  errors 
are  assigned  affecting  the  submission,  namely,  that  the  court 
erred  in  holding  that  it  was  properly  executed,  and  in  hold- 
ing that  it  corresponded  with  the  requirements  of  the  policy. 

As  to  the  elecution  of  the  agreement  of  submission  the 
court  finds  that  *'the  names  of  the  defendant  company,  and 
of  all  said  insurance  companies,  and  of  the  agents  by  whom 
the  names  were  signed,  were  signed  to  the  agreement  of 
appraisal  before  the  award  was  made,  and  before  the  same 
was  signed  by  the  plaintiff."  Then,  after  a  finding  in  detail 
showing  by  whom,  by  what  authority,  and  in  what  mode  the 
agreement  was  executed  by  the  several  companies  whose 
names  appear  as  signera,  there  follows  this  further  find- 
ing:— "No  evidence  waB  offered  to  show  a  want  of  authority 
upon  the  part  of  any  of  the  persons  so  signing  for  said  com- 
panies. None  of  the  companies  have  ever  attempted  co  repu- 
diate the  agreement,  nor  have  any  of  the  companies  ever 
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questioned  the  authority  of  the  persons  so  signing  as  their 
respective  agents.  When  the  plaintiff  signed  the  agreement 
he  did  not  question  the  authority  of  these  persons  to  act  for 
the  companies  in  signing  the  agreement.  The  result  of  the 
appraisal  was  reported  to  each  of  the  companies,  and  all  the 
companies  have,  at  all  times,  considered  themselves  bound 
by  the.  terms  of  the  agreement.  There  was  offered  no  evi- 
dence of  any  written  authority  to  the  agents,  nor  of  any 
other  facts  than  as  stated  in  this  finding,  showing  any 
authority  to  the  agents  to  sign  for  the  companies." 

If  theu  it  were  possible  for  legal  acumen  to  discover  a  flaw 
in  the  previous  authority  of  any  agent  to  sign  the  name  of 
his  company  or  in  the  mode  of  execution,  it  is  very  clear 
that  the  subsequent  adoption  of  the  submission  by  all  the 
companies  renders  it  valid  and  binding.  Aug.  &  Ames  on 
Corporations,  §  240;  8  Kent's  Com.,  4th  ed.,  260;  Johnson 
V.  Smith,  21  Conn.,  627 ;  White  v.  Foxy  29  id.,  670;  Cody  v. 
Shepherd,  11  Pick.,  400. 

But  the  counsel  for  the  plaintiff  invoke  a  principle  of  law 
which,  if  cori-ect,  would  exclude  the  application  of  the  doc- 
trine of  ratification  to  the  facts  of  this  case.  They  say  in 
their  brief — "This  award  cannot  be  binding  upon  the  plaint- 
iff unless  the  circumstances  are  such  that  all  the  other  par- 
ties to  it  would  have  been  legally  bound  if  the  amount  had 
exceeded  their  expectations.  Any  ratification  or  acceptance, 
or  considering  themselves  bound,  after  t^e  award  was  made, 
can  have  no  effect." 

No  authority  whatever  was  cited  in  support  of  this  broad 
proposition,  and  we  think  that  nearly  all  the  cases  on  this 
subject  will  show  that  the  effect  of  ratification  must  be  to 
disturb  some  previous  rights  in  the  other  parties,  and  that 
there  is  and  must  necessarily  be  the  option  of  holding  back 
a  reasonable  time  to  determine  whether  ratification  would  be 
advantageous;  but  ratification  when  effected  has  relation 
back  to  the  time  of  the  original  transaction.  We  ought  to 
add  that  there  is  nothing  at  all  in  this  case  to  show  that  the 
insurance  companies  were  playing  a  game  of  fast  and  loose, 
holding  back  their  approval  so  as  to  speculate  on  the  chances. 
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of  the  result.  The  finding  is  directly  opposed  to  such  an 
imputation.  Not  only  did  they  approve  when  they  heard  of 
the  award,  but  ''at  all  times  they  considered  themselves 
bound  by  the  terms  of  the  agreement."  ' 

'That  the -claim  of  the  plain tiflf  is  not  good  law  we  think 
is  demonstrated  by  the  reasoning  of  Judge  Story  in  his 
treatise  on  Agency,  §  248,  where  it  is  said:  "As  from  what 
has  been  said  the  principal  thus  acquires  a  right  to  elect 
whether  he  will  adopt  the  unauthorized  act  or  not,  it  must 
be  admitted,  that  the  parties  do  not  generally  stand  upon 
equal  terms ;  since  the  principal  may  always  elect  to  ratify 
the  act,  if  it  is  for  his  benefit,  and  to  disavow  it,  if  it  is  to 
his  injuiy.  But  this  consequence  has  never  been  allowed 
to  overcome  the  force  of  the  general  doctrine.  Thus,-  for 
example,  where  an  unauthorized  agent  procured  an  insur- 
ance to  be  made  on  a  certain  ship  for  the  benefit  of  the 
owner  thereof,  and  the  ship  was  lost  during  the  voyage,  and 
long  after  the  loss  the  owner  ratified  the  insurance,  and  a 
suit  was  brought  against  the  underwritei*s,  it  was  held  to  be 
no  objection  to  the  recovery  that  the  ratification  was  not  un- 
til long  after  the  loss  and  tliat  the  owner  would  not  have  been 
bound  to  pay  the  premium  if  the  ship  had  safely  arrived." 
Hagedam  v.  Olivenon^  2  Maule  &  Selw.,  485;  Routh  v.  Thomp- 
«(m,  13  East,  274;  1  Livermore's  Principal  &  Agent,  44. 

The  other  ground  upon  which  it  is  attempted  to  impeach 
the  validity  of  the  award  as  matter  of  law,  is  that  the  sub- 
mission as  executed  did  not  correspond  with  the  requirements 
of  the  policy.  There  are  several  independent  answers  to 
this  claim,  besides  the  objection  that  the  question  was  not 
made  in  the  court  below,  as  it  ought  to  have  been. 

The  provision  in  the  policy  referred  to  was  not  designed 
to  prescribe  and  it  does  not  pretend  to  prescribe  any  form 
of  submission.  It  only  gives  certain  leading  features  of  the 
submission,  which  were  in  fact  substantially  complied  with. 
We  find  in  both  the  same  restricted  subject-matter,  namely 
the  appraisal  of  the  loss  or  damage ;  the  same  standard  of 
appraisal,  the  cash  value :  the  same  number  of  arbitrators, 
with  provision  for  an  umpire,  and  we  find  that  the  same 
Vol.  Lvn— 8 
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mode  of  selection  that  the  policy  prescribed,  was  in  fact 
adopted.  But  a  detailed  comparison  of  the  similarity  of  the 
features  becomes  useless  in  view  of  the  further  consideration 
that  the  capacity  of  the  parties  to  contract  could  not  be  re- 
stricted by  the  policy,  so  that  they  could  not  waive  its  re- 
quirements and  make  a  submission  to  suit  themselves, 
provided  of  coui-se  it  was  not  otherwise  unlawful.  If  one 
of  the  parties  was  seeking  to  enforce  against  the  other  an 
executory  provision  respecting  a  submission  to  arbitration, 
then  the  terms  of  that  agreement  must  be  respected,  but  an 
actual  voluntary  submission  stands  on  entirely  diffei'ent 
ground. 

If  parties  make  an  arbitration  agreement  which  has  the 
effect  to  oust  the  courts  of  jurisdiction,  it  is  held  to  be  in- 
valid, (although  more  recent  decisions  question  whether 
this  doctrine  is  sound  in  principle,)  but  it  has  always  been 
held,  both  by  the  courts  of  England  and  of  the  United 
States,  that  arbitrations  to  settle  particular  questions  which 
are  auxiliary  to  the  jurisdiction  of  courts,  such  as  the 
amount  of  damages,  or  the  amount  of  the  loss  by  fire  under 
policies  of  insurance,  are  binding  in  law,  and  indeed  highly 
favored  by  courts. 

8.  We  come  now  to  the  questions  relative  to  the  conduct 
of  the  arbitrators.  A  somewhat  startling  arraignment  of 
their  conduct  is  set  forth  in  the  reasons  of  appeal  from  the 
11th  to  the  19th  inclusive,  in  substance  as  follows : — ^that 
they  refused  to  hear  the  plaintiff's  evidence,  that  they  made 
their  award  without  first  notifying  the  plaintiff  that  they 
were  about  to  close  their  examination,  and  thereby  cut  off 
his  opportunity  to  introduce  evidence ;  that  Mead,  one  of 
the  arbitrators,  was  paid  by  the  insurance  companies  and 
the  other  by  no  one ;  that  Mead  took  testimony  not  under  oath 
in  the  absence  of  the  plaintiff  and  of  the  other  arbitrator, 
Morehouse ;  that  the  time  occupied  by  the  arbitrators  was 
too  short  and  their  method  unfair ;  that  the  whole  value  of 
the  property  and  the  whole  loss  should  have  been  consid- 
ered ;  that  the  value  of  what  remained  of  the  building  as  it 
stood,  should  have  been  ascertaii^ed,  and  that  the  season  of 
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the  year  and  the  length  of  time  which  must  elapse  before 
the  building  could  have  been  rebuilt,  should  have  beeu  con- 
sidered. 

These  objections  are  either  insufficient  in  law  or  are  di- 
rectly met  and  disposed  of  as  questions  of  fact  under  the 
finding. 

The  finding  is  as  follows : — ^'  The  appraisers,  Mead  and 
Morehouse,  were  selected,  as  was  known  both  by  the  plaint- 
iff and  by  the  appraisers,  the  former  by  the  insurance 
companies,  and  the  latter  by  the  plaintiff,  as  expert  and 
experienced  appraisers  of  such  losses  and  damages.  Both 
were  builders  of  large  experience,  and  possessed  of  extensive 
knowledge  of  the  cost  of  such  labor  and  materials  as  entered 
into  the  construction  of  the  building  in  question,  and  were 
in  all  respects  competent  and  proper  persons  to  act  as  such 
appi*aisers.  Mead  had  often  been  selected  as  an  appraiser 
for  insurance  companies  and  in  such  cases  was  paid  by 
them.  In  the  present  case  he  was  paid  the  sum  of  $40,  each 
of  the  companies  paying  its  proportionate  part  as  was 
expected  by  Mead.  I  find  said  sum  to  be  no  more  than  a 
reasonable  compensation  for  his  services,  and  no  more  than 
he  was  accustomed  to  receive  from  others  for  such  work. 
As  was  known  to  the  plaintiff,  Morehouse  expected  to  be 
paid  by  the  plaintiff. 

"  While  at  Wallingford,  before  making  their  award.  Mead, 
for  the  purpose  of  learning  the  fact,  inquired  of  two  persons 
known  to  him  to  be  joiners,  the  rate  of  wages  paid  joiners  at 
Wallingford  and  received  their  replies.  It  did  not  appear 
but  that  their  answers  were  true,  nor  did  it  appear  that  the 
plaintiff  was  in  any  manner  prejudiced  thereby  or  that  the 
decision  of  the  arbitrator  was  affected  thereby. 

"  The  appraisal  in  question  was  made  by  Mead  and  More- 
house during  the  afternoon  of  February  26th,  1886.  After 
having  been  sworn  they  proceeded  to  the  building  and  made 
a  careful  examination  thereof,  and  estimate  of  the  damage 
thereto,  occupying  about  one  hour  and  a  half  in  making 
their  examination  and  measurements.  The  plaintiff  accom- 
panied the  appraisers  during  the  examination,  described  to 
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them  the  rooms,  informed  them  regarding  ihe  construction 
of  the  building,  was  freely  inquired  of  by  the  appraisers 
respecting  matters  involved  in  their  examination,  and  was 
permitted  to  give  all  the  information  which  he  offered  to 
give. 

"  Before  the  making  of  their  award  the  appraisers  denied 
the  plaintiff  no  opportunity  to  appear  before  them  and  give 
any  information  or  evidence  respecting  the  subject  of  the 
appraisal,  nor  did  they  refuse  or  fail  to  consider  any  inform- 
ation or  evidence  presented  to  them  by  the  plaintiff.  The 
plaintiff  did  not  state  to  them  the  amount  of  his  insurance, 
nor  the  amount  of  the  loss  as  claimed  by  him,  nor  the  cost 
of  Ids  building.  After  the  examination  had  been  completed, 
th«  plaintiff  procured  for  the  appraisers  a  room  in  which  to 
make  tl^eir  computations. 

"  I  find  that  the  appraisers  throughout  the  entire  proceed- 
ings discharged  their  duties  intelligently  and  fairly,  that  in 
fixing  the  amount  awarded  they  considered  all  the  informa- 
tion gained  by  their  examination  of  the  premises  and  im- 
parted by  the  plaintiff,  that  the  amount  so  awarded  represents 
their  best  judgment  of  the  extent  of  the  damage,  and  that 
in  no  respect  did  they  fail  to  perform  their  duties  in  accord- 
ance with  the  requirements  of  the  provisions  of  the  agreement 
of  appraisal  or  in  accordance  with  the  language  of  the  award 
of  appraisers  set  forth  in  the  instrument. 

"Before  notice  to  the  plaintiff  of  the  award,  he  made  no 
request  of  the  appraisers  for  a  hearing  of  any  kind,  nor  gave 
them  any  notice  that  he  expected  or  desired  to  be  heard  in 
any  other  manner  or  with  any  other  evidence  than  he  had 
been  heard  by  the  appraisers.  Before  notice  of  the  award 
he  made  no  complaint  or  objection  concerning  the  manner 
in  which  the  examination  was  made  by  the  appraisei-s,  nor 
concerning  any  of  the  doings  of  the  appraisers.  After 
notice  of  the  amount  of  the  award,  he  claimed  to  them  that 
he  should  have  been  heard  with  his  books  and  vouchers, 
showing  the  cost  of  the  building,  and  demanded  such  hear- 
ing, which  was  refused  by  the  appraisers.  Except  as  herein 
appears,  the  appraisers  gave  to  none  of  the  parties  in  interest 
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any  notice  of  the  tipie  when  they  would  complete  their  pro- 
ceedings or  announce  their  award." 

This  finding  will  leave  no  doubt  iu  regard  to  the  legality 
of  the  proceedings  on  the  part  of  the  arbitrators,  especially 
if  we  bear  in  mind  the  legal  principles  that  are  applicable,  a 
few  of  which  we  will  notice. 

In  the  firat  place,  arbitrators  are  not  forced  to  foUow  strict 
rules  of  law,  unless  it  be  a  condition  of  the  submission  that 
they  shall  do  so.  See  Bemelee  v.  MdlU  SI  Verm.,  583,  and 
the  cases  cited  under  the  next  proposition. 

If  arbitrators  have  acted  in  good  faith  neither  party  will 
be  permitted  to  avoid  the  award  by  showing  that  they  erred 
in  judgment,  either  respecting  the  facts,  or  respecting  the 
law  where  the  submission  does  not  require  them  to  follow  the 
law.  6  Wait's  Actions  &  Defenses,  563  ;  Merritt  v.  Merritt^ 
11  ni.,  565 ;  Moore  v.  Bametty  17  Ind.,  349 ;  Fudickar  v. 
Guardian  Life  Ins.  Co.,  62  N.  York,  392 ;  Boston  Water 
Power  Co.  v.  Gray,  6  Met.,  181. 

Again,  if,  as  is  directly  found  in  this  case,  persons  are 
selected  arbitrators  by  reason  of  special  knowledge  or  skill 
possessed  by  them  with  reference  to  the  matter  in  controversy, 
so  that  it  is  apparent  that  the  parties  intended  to  rely  upon 
their  personal  information,  investigation  and  judgment,  they 
may  even  be  justified  in  refusing  altogether  to  hear  evidence. 
Morse  on  Arbitration  &  Award,  143 ;  Wiberly  v.  Matthews, 
91  N.  York,  648;  Eads  v.  Williams,  24  L.  Jour.,  Ch.,  581; 
Caledonia  Railway  Co.  v.  Lockhart,  3  Macq.,  808 ;  Johnstone 
V.  Cheape,  5  Dow,  247. 

The  inquii-y  made  by  Mead,  for  his  own  information,  as 
to  the  prices  paid  for  labor  in  Wallingford,  in  the  absence  of 
the  parties  and  of  the  other  arbitrator,  will  not  be  suflBcient 
to  set  aside  the  award,  unless  it  appears  (and  it  does  not  in 
this  case),  that  the  plaintiff  was  prejudiced  or  that  the  deci- 
sion was  affected  thereby.  Morse  on  Arbitration  &  Award, 
127, 167  ;  Straw  v.  Truesdale,  59  N.  Hamp.,  109 ;  Adams  v. 
Bushey,  60  id.,  290. 

4.  In  regard  to  the  rulings  of  the  court  relative  to  the 
admission  of  evidence,  upon  which  some  fourteen  of  the 
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assigned  errora  are  predicated,  we  do  not  think  there  was 
any  error  for  which  a  new  trial  ought  tp  be  granted.  There 
is  scarcely  a  question  that  has  any  practical  importance, 
either  as  establishing  or  illustrating  any  rule  of  evidence, 
unless  perhaps  those  questions  which  refer  to  the  methods 
of  an  arbitrator  in  reaching  his  conclusions,  which,  upon  well 
established  principles,  are  not  proper  subjects  of  inquiry. 
And  as  there  is  to  be  no  re-trial  of  this  case  it  seems  wholly 
unnecessary  to  occupy  the  time  and  space  required  for  the 
statement  and  discussion  of  so  many  questions  of  no  general 
utility  whatever. 

5.  The  question  as  to  interest  on  the  award  wie  dismiss 
upon  the  ground  that  no  claim  was  made  in  the  court  below 
relative  to  interest,  and  there  was  no  proof  of  any  agree- 
ment or  custom  in  regard  to  it. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


James  O.  Fiske  vs.  The  Fobsyth  Dyeing,  Laundey- 

ING  AND  BlEAC?HING  COMPANY. 

New  Hayen  Oa,  Jane  T.,  1888.    Pabk,  C.  J.,  Cabpbntkb,  Pabdbb, 
LooMis  and  Beabdslbt,  Js. 

The  qnestion  of  negligence  is  one  of  fact  and  cannot  be  made  a  question 
of  law  upon  facts  found. 

[Argued  June  2l8t-decided  October  9th,  1888.] 

Action  for  an  injury  through  the  negligent  leaving  of  a 
pair  of  horses,  attached  to  a  heavy  truck,  unhitched  aud 
unattended  in  the  highway ;  brought  to  the  Court  of  Com- 
mon Pleas  in  New  Haven  County  and  tried  to  the  court 
before  Deming^  J,  Facts  found  and  judgment  rendered  for 
the  plaintiff,  and  appeal  by  the  defendants. 
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£.  P.  Arvine^  for  the  appellants, 
IL  S.  Pickett^  for  the  appellee. 

Pabk,  C.  J.  The  only  error  assigned  in  this  c^e  is  that 
the  court  below  held  that  **upon  the  facts  found  the  defend- 
ants were  guilty  of  negligence  in  leaving  their  horses  un- 
hitched and  unattended  in  the  manner  described."  The 
finding  of  the  court  states  all  the  facts  with  great  particu- 
larity and  the  claim  is  that  the  court  should  have  held  as 
matter  of  law  that  the  facts  did  not  constitute  a  case  of 
negligence. 

But  the  question  of  negligence  cannot  thus  be  made  a 
question  of  law.  No  rule  can  be  established  by  which  neg- 
ligence can  be  held  to  exist  in  one  case  and  not  in  another. 
Negligence  is  the  failure  to  exercise  reasonable  or  ordinary 
care  to  avoid  injury  to  others.  It  is  a  question  of  fact  to 
be  determined  like  all  other  questions  of  fact.  The  circum- 
stances attending  a  transaction  are  merely  evidence,  more 
or  less  strong,  going  to  show  its  existence  in  the  party 
charged  with  it. 

But  this  question  has  been  determined  by  this  court  in 
the  cases  of  Park  v.  O'Brien^  23  Conn.,  889,  and  Dexter  v. 
McCready^  54  Conn.,  171.  Both  these  decisions  are  directly 
against  the  claim  of  the  defendants,  and  the  law  must  now 
be  regarded  as  settled  in  this  state. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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HoBACB  C.  Wilcox  and  anotheb  vs.  The  City  op 
Meriden. 

New  Haven  Co.,  Jane  T.,  1888.     Pabk,  C.  J.,  Cabpentbb,  Pardee, 
LooHiB  and  Beabdsi.bt,  Js. 

The  rule  has  been  established  in  this  state  that  where  land  is  taken  for  a 
highway,  for  which  damages  are  to  be  allowed  the  owner,  and  other 
land  of  the  same  owner  is  benefited  by  the  laying  out  of  the  highway, 
the  full  amount  of  the  benefit  is  to  be  deducted  from  the  amount  of 
the  damage  and  only  the  sum  remaining  is  to  be  allowed  as  damages. 

The  same  rule  is  to  be  applied  where  the  land  taken  is  owned  by  two  per- 
sons in  common,  and  the  land  benefited  is  owned  by  them  in  severalty. 

A  passage  way  was  owned  and  kept  in  repair  by  A  and  B,  who  owned  in 
severalty  th^  property  adjoining  it.  The  passage  way  was  taken  for  a 
city  street.  A  committee  appointed  by  the  court  on  an  appeal  by  A 
and  B  from  the  assessment  of  damages  and  benefits  by  the  city  officials, 
to  make  a  re-assessment,  assessed  at  a  certain  sum  the  damages  to  each 
**for  an  undivided  half-interest"  with  the  other,  "over  and  above  the 
benefits  to  him  by  reason  of  his  said  half-interest  and  the  benefit  to  his 
sepai-ate  property."  Held  that,  tI)ough  tlie  whole  passage  way  ^ras 
taken,  so  that  there  was  no  common  property  left  to  be  benefited,  yet 
that  there  might  be  a  benefit  to  them  as  joint  owners  of  the  passway, 
from  the  city's  assuming  the  responsibility  for  it  and  the  expense  of 
keeping  it  in  repair;  but  that  the  language  used,  tnlcen  in  its  connec- 
tion, did  not  necessarily  mean  that  any  distinct  sum  was  assessed  on 
account  of  benefits  to  the  land  taken. 

The  question  of  re-committing  the  report  of  a  committee,  addresses  itself  to 
the  discretion  of  the  court,  and  action  in  the  matter  cannot  be  reviewed 
on  error. 

[Argued  June  6th,  1888— decided  January  4th,  1889.] 

Appeal  from  an  assessment  by  the  board  of  compensa- 
tion of  the  defendant  city  of  damages  for  land  taken  by  the 
city  for  a  public  street ;  brought  to  the  Superior  Court  in 
New  Haven  County.  The  plaintiffs  were  two  tenants  in 
common  of  the  land  taken,  which  was  a  passage  way  be- 
tween their  separate  properties  which  abutted  upon  it.  The 
matter  was  referred  by  the  court  to  a  committee  for  re- 
assessment, the  committee  made  the  same  assessment  as  be- 
fore, the  plaintiffs  remonstrated  against  the  acceptance  of  the 
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report,  the  report  was  accepted,  and  the  court  (^Fenn^  J".), 
rendered  judgment  for  the  defendant.  The  plaintiffs  ap- 
pealed to  this  couit.  The  case  is  sufficiently  stated  in  the 
opinion. 

J.  P.  Piatt  and  i.  C.  Siwman,  for  the  appellants. 

(?.  A.  Faj/y  for  the  appellee. 

Bbardsley,  J.  Most  of  the  facts  necessary  for  an  under- 
standing of  this  case  appear  in  the  report  of  the  committee 
and  by  a  sketch  of  the  locality  of  the  new  street  and  its  sur- 
roundings, shown  upon  the  argument,  and  which  was  made 
a  part  of  the  report.  It  appeared  from  this  sketch  that  the 
persons  other  than  the  appellants  to  whom  benefits  are 
assessed  live  in  or  near  Church  street,  and  that  the  only 
apparent  benefit  of  the  new  street,  which  is  an  extension  of 
Church  street,  is  in  giving  more  direct  access  from  their  pro- 
perty to  Church  street. 

It  was  decided  in  the  case  of  Trinity  College  v.  Oity  of 
Hartford^  82  Conn.  R.,  452,  in  accordance  with  earlier  cases 
in  this  state  there  cited,  that  under  the  charter  of  the  city  of 
Hartford,  where  a  part  of  a  tract  of  land  was  taken  for  a 
street,  all  the  special  benefits  resulting  from  the  street  to 
the  part  not  taken,  were  to  be  deducted  from  the  estimated 
value  of  the  public  right  acquired  in  the  part  taken,  and 
that  the  owner  was  therefore  entitled  as  damages  only  to 
the  sum  remaining  after  such  deduction  was  made.  As  a 
result  of  this  rule  other  persons  whose  lands  were  not  taken, 
but  who  were  specially  benefited,  were  ordinarily  required 
to  pay  but  a  small  part  of  the  value  of  such  benefit — ^benefits 
being  assessable  only  to  an  amount  required  to  pay  damages 
and  the  cost  of  making  the  street. 

The  appellants  conceding,  at  least  in  their  argument  upon 
this  part  of  the  case,  that  the  defendants*  charter  is  to  re- 
ceive the  same  construction  as  that  of  Hartford,  claim  that 
the  rule  laid  down  in  the  case  referred  to  does  not  apply  to 
them,  because  in  this  case  the  land  taken  for  the  street  was 
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owned  by  them  in  common,  and  that  therefore  the  value  of 
the  interest  taken  should  be  a^essed  to  them  jointly,  with- 
out deduction  by  reason  of  special  benefits  to  them  respec- 
tively, as  owners  of  other  land  in  severalty ;  and  they  make 
this  claim  the  ground  of  their  firat  reason  of  appeal. 

We  do  not  think  that 'the  claim  is  well  founded.  The 
owner  of  tlie  land  taken  and  not  the  land  itself,  is  the  sub- 
ject of  assessment.  Each  tenant  in  common  has  a  distinct 
and  independent  interest  in  tl)e  land  held  in  common.  That 
interest  has  all  the  essential  incidents  of  land  owned  in  sev- 
eralty. He  may  convey  it,  it  may  be  levied  upon  for  his 
debts,  and  it  is  taxable  as  his  several  property  is.  Besides, 
the  rule  claimed  by  the  appellants  would  be  impracticable 
in  its  results.  The  damages  ai-e  to  be  paid  to  the  persons 
to  whom  they  are  assessed.  If.  an  assessment  was  made 
to  several  tenants  in  common  jointly,  one  of  them  would 
have  no  implied  authority  to  receive  payment  of  the  share 
to  which  the  others  were  entitled,  any  more  than  if  the  joint 
property  was  sold,  one  would  be  entitled  to  receive  the  share 
of  the  purchase  money  belonging  to  the  others. 

It  would  hardly  be  claimed  that  it  was  the  duty  of  the 
disbursing  officer  of  the  city  to  ascertain  at  his  peril,  before 
making  payment,  the  proportions  in  wliich  several  joint 
owners  were  entitled  to  the  sum  to  be  paid. 

The  committee  therefore  properly  appraised  the  interest 
of  each  of  the  appellants  in  the  land  taken,  and  made  a  de- 
duction from  such  appraisal  on  account  of  special  benefits 
to  them  respectively.  City  Charter,  sec.  49.  The  second 
and  fourth  reasons  of  appeal  require  no  further  answer. 

The  third  reason  of  appeal  is  as  follows: — "It  was  ap- 
parent on  the  face  of  the  report  that  the  committee  took 
into  account  the  benefits  accruing  to  the  appellants'  undi- 
vided interests  in  the  strip  of  lafid,  and  that  all  of  said  undi- 
vided land  was  taken  for  the  street.  In  any  case  of  taking 
land  there  can  be  no  benefits  unless  there  be  land  left  to 
which  benefits  can  attach." 

The  following  is  the  language  of  the  committee  in  making 
the  assessment : — '^  I  find  and  appraise  damages  resulting 
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from  said  lay-out  and  alteration  over  and  above  all  ben« 
efits  to  the  appellants,  as  follows,  namely, — To  the  Home 
National  Bank  for  one  undivided  half-interest  with  H.  C. 
Wilcox,  over  and  above  the  benefits  in  said  half-interest 
and  the  benefits  to  its  undivided  property,  $2,250.  To 
Horace  C.  Wilcox,  for  au  undivided  half-interest  with  the 
Home  National  Bank,  over  and  above  the  benefits  to  him 
by  reason  of  his  said  half-interest  and  the  beneffits  to  his 
undivided  property,  $1,000." 

It  is  agreed  that  the  words  "undivided  property**  are 
used  to  describe  the  lands  of  the  appellants  owned  in  sev* 
eralty,  and  not  taken,  though  they  are  wholly  inappropriate 
for  that  purpose. 

The  language  "  over  and  above  the  benefits  in  said  half- 
interest*'  in  the  assessment  to  the  bank,  and  "over  and 
above  the  benefits  to  him  by  reason  of  his  said  half-interest," 
in  the  assessment  to  Wilcox,  does  not,  in  connection  with 
the  other  language  quoted,  necessarily  mean  that  any  dis- 
tinct sum  was  assessed  on  account  of  benefits  to  the  land 
taken  for  the  street.  In  may  be  that  in  the  opinion  of  the 
committee  the  appellants  were  to  some  extent  benefited  in 
respect  to  the  land  in  question  by  the  laying  out  of  a  street 
over  it.  It  is  not  legally  impossible  that  each  might  have 
beeh  so  benefited,  as  they  still  own  the  land  subject  to  the 
public  right.  Referring  to  this  strip  of  land  the  committee 
says: — 

"  Said  Wilcox  owns  property  adjoining  this  passage  way 
on  the  north,  on  which  is  erected  a  handsome  brick  block, 
used  for  stores  and  offices,  said  property  extending  back  as 
far  as  the  passage  way  runs,  and  on  the  rear  is  erected  an 
opera  house  and  several  stores,  access  to  which  is  only  over 
this  passage  way.  The  bank  owns  its  banking  house  adjoin- 
ing on  the  south  of  this  passage  way,  standing  on  a  lot  about 
a  hundred  and  fifty  feet  deep,  about  fifty  feet  only  of  the 
front  of  the  lot  on  Colony  street  being  used  for  the  bank 
building.  The  walk  on  the  south  side  of  the  passage  way 
has  been  curbed  by  the  bank  for  the  purpose  of  preventing 
the  water  from  running  into  the  cellar  of  the  bank  building. 
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The  walk  on  the  north  side  of  the  passage  way  has  been 
curbed  by  Wilcox,  and  the  repair  of  the  whole  passage  way 
has  been  assumed  by  both  of  tbe  appellants."  It  is  also 
found  that  this  passage  way  affords  to  tbe  appellants  their 
only  means  of  access  to  the  rear  of  their  respective  lots. 

By  the  laying  out  of  the  street  the  appellants  were  saved 
from  responsibility  for  it  and  the  expense  of  keeping  it  in 
repair.  This  was  not  probably  a  large  item  of  benefit,  but 
we  cannot  say  that  the  committee  erred  if  it  considered  it 
in  estimating  damages. 

The  remaining  reason  by  appeal  is,  that  the  court  erred  in 
refusing  to  re-commit  the  report.  The  motion  to  re-commit 
is  as  follows : — 

"The  plaintiffs  move  to  re-commit  the  report  of  the  com- 
mittee because  it  is  incomplete  and  insufficient  in  this,  to 
wit : — ^1.  It  should  contain  the  report  of  the  board  of  com- 
pensation of  the  city  of  Meriden,  on  the  Church  street  lay- 
out, and  the  facts  therein  set  forth.  2.  It  should  contain  a 
finding  as  to  the  value  of  the  property  taken  by  the  city 
from  the  plaintiffs  for  said  street.  3.  It  should  contain  the 
actual  benefits  accruing  to  other  property  benefited  by  said 
lay-out,  notably  the  property  of  the  Corner  School  District 
and  of  Mrs.  Noah  Linsley.  All  of  the  above  facts  were 
proved  before  the  committee,  and  are  not  embodied  in  said 
report." 

It  does  not  appear  for  what  reason  the  motion  was  denied, 
as  there  is  no  finding  upon  it,  and  presumably  no  evidence 
was  introduced  in  relation  to  it.  But  whatever  was  the 
gi'ound  of  its  denial,  error  is  not  predicable  of  it  as  it  was 
addressed  merely  to  the  discretion  of  the  court. 

The  court  might,  if  it  regiirded  the  finding  asked  for  by 
the  appellants  material,  have  re-committed  the  report,  or 
have  heard  evidence  and  itself  made  the  finding,  as  by  the 
charter  the  appeal  may  be  tried  b}'  the  court  or  by  a  com- 
mittee. But  if  the  facts  claimed  by  the  appellants  in  their 
motion  had  appeared  by  the  finding,  we  are  at  loss  to  see 
how  it  would  have  presented  any  question  of  law. 

Probably  it  would  then  have  appeared  that  there  was 
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deducted  from  the  value  of  the  respective  interests  of  the 
appellants  in  the  land  taken,  a  larger  proportional  sum  for 
benefitH  than  was  assessed  against  the  others  found  to  be 
benefited,  assuming  that  the  degree  of  benefit  conferred 
upon  all  was  the  same,  but  it  would  also  have  appeared  as 
it  now  does,  that  the  benefit  conferred  upon  the  appellants 
might  be  of  greater  value  than  that  of  the  others.  If  the 
appellants  desired  to  claim  that  the  committee  deducted  all 
the  benefits  found  to  the  appellants  from  the  value  of  the 
right  in  the  land  taken  for  the  public,  and  in  so  doing 
adopted  an  erroneous  construction  of  the  charter  of  the  city, 
they  should  have  remonstrated  upon  that  ground  against 
the  acceptance  of  the  report. 
There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  Park,  C.  J.,  Pabdbe  and  Loomis,  Js., 
concurred. 

Carpentbb,  J.,  (dissenting).  The  defendant  city  took 
the  whole  of  a  piece  >of  land  belonging  to  the  plaintiffs  as 
tenants  in  common  for  a  public  street.  One  of  the  plaintiffs 
owned  a  piece  of  land  in  severalty  on  one  side  of  the  piece 
so  taken,  and  tl^e  other  plaintiff  owned  land  in  severalty  on 
the  other  side.  No  part  of  the  several  property  of  either 
was  taken. 

The  charter  of  the  city,  under  which  the  proceedings  were 
had,  provides  as  follows :  "  Said  board  of  compensation  ♦  * 
shall  ♦  ♦  ♦  appraise  all  damages  to  owners  of  land  or 
buildings  taken  for  public  use  in  pursuance  of  the  provi- 
sion's of  this  act,  and  assess  all  benefits  to  persons  whose 
property  is  especially  benefited  by  the  work  or  improve- 
ment for  which  said  land  or  buildings  are  taken."  Special 
Laws  of  1879,  p.  821,  sec  48.  That  requires  that  all  the 
damages  shall  be  appraised  without  reference  to  benefits, 
and  that  all  the  benefits  shall  be  assessed  without  reference 
to  the  damages.  This  is  apparent  from  the  next  sen- 
tence, which  is  as  follows : — '*  Said  board  shall  also  *  ♦  ♦ 
assess  upon  and  against  all  persons  whose  property  is  or 
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will  be  specially  benefited  by  any  of  the  public  works,  ini' 
provements,  or  proceedings  mentioned  in  sections  46  aad  47 
gf  this  act,  their  just  and  reasonable  share  of  that  portion  of 
the  probable  or  actual  expense  of  such  work,  proceeding  or 
improvement,  which  the  court  of  common  council  shall  de- 
termine and  order  to  be  paid  by  the  persons  whose  property 
is  or  will  be  benefited  as  aforesaid,  and  assess  upon  and 
agiainst  each  particular  one  of  said  persons  the^Sum  which 
such  person  shall  pay  towards  such  expense,"  etc. 

Section  49  is  as  follows: — ^^If  an  appraisal  of  damages 
shall  be  made  in  favor  of  any  person,  and  no  assessment 
shall  be  made  against  him  for  benefits,  the  amount  of  said 
appraisal  of  damages  shall  be  deemed  to  be  his  compensation, 
and  shall  be  paid  to  him  by  said  city.  If  such  an  appraisal 
of  damages  shall  be  made  in  favor  of  any  person,  and  an 
assessment  of  benefits  shall  also  be  made  against  the  same 
person,  the  difference  between  such  appraisal  of  damages  and 
assessment  of  benefits  shall  be  paid  by  him  to  said  city,  or 
by  said  city  to  him,  as  the  case  may  be,  and  he  shall  be  deemed 
to  have  received  just  compensation  for  all  his  damages.  If 
such  an  assessment  of  benefits  shall  be  made  against  any 
person,  and  no  such  appraisal  of  damages  shall  be  made  in 
his  favor,  he  shall  pay  the  amount  of  such  assessment  to 
the  city.  If  the  appraisal  of  damages  made  in  favor  of  any 
person,  and  the  assessment  of  benefits  made  against  such  per- 
son shall  be  equal,  he  shall  be  deemed  to  have  received  just 
compensation  for  all  his  damages." 

Thus  it  is  perfectly  clear  that  the  charter  requires  the  ap- 
praisal of  damages  and  the  assessment  of  benefits  to  be  kept 
distinct.  The  reason  is  obvious.  In  Trinity  College  v.  City 
of  Hartford^  32  Conn.,  452,  it  was  held  that  in  each  case 
the  benefits  might  be  deducted  from  the  damages,  and  the 
balance  only  appraised  as  the  damages.  The  result  of  that 
rule  is,  that  each  land  owner  to  whom  damages  are  appraised 
pays  the  benefits  accruing  to  him  in  full ;  at  least  to  the 
extent  of  the  damages ;  while  those  benefited  who  sustain 
no  damage  as  a  rule  are  required  to  pay  only  a  percentage 
of  the  benefits.    Thus  those  benefited  are  unequally  taxed. 
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I  cannot  doubt  that  it  was  the  design  of  the  charter  of  Meri- 
den  to  prevent  that  inequality.  Hence  it  requires  that 
the  gross  benefits  shall  be  ascertained,  and  also  the  whole 
amount  of  damages  ;  and  that  the  damages  shall  be  assessed 
proportionally  upon  those  specially  benefited. 

If  these  plain  directions  had  been  followed  these  plaintiffs 
would  have  been  required  to  pay  no  more  than  their  fair 
proportion  of  the  benefits.  Instead  of  taking  the  charter 
as  the  law  of  the  case,  the  board  of  compensation,  and  on 
the  appeal  the  committee,  took  the  decision  in  Trinity  GoUege 
V.  City  of  Hartford.  The  consequence  is  that  these  plaint- 
iffs are  each  required  to  pay  all  the  benefits  accruing,  while 
others  may  be  and  probably  are  required  to  pay  only  a  part 
of  the  benefits. 

But  it  is  enough  that  the  requirements  of  the  charter  were 
not  complied  with.  It  seems  to  me  that  there  was  clearly 
error  in  the  judgment  below,  and  the  injustice  done  by  it 
may  be  very  great. 


Frederick  S.  Dale's  Appeal  prom  Probate. 

New  Haven  Co.,  June  T.,  1888.    Park,  C.  J.,  Cabperter,  Pardee, 
LooMis  and  Bbabdslbt,  Js. 

On  an  appeal  from  the  probate  of  a  wiU  on  the  ground  of  the  incapacity  of 
the  testatrix  and  of  undue  influence  used  upon  her,  the  appellees  being 
three  legatees  who  were  her  sons,  it  was  held  that  a  declaration  of  one 
of  the  appellees  against  the  capacity  of  the  testatrix  was  not  admissible 
against  the  others,  and  as  all  were  parties  in  the  same  suit,  in  which 
the  verdict  would  affect  all,  could  not  be  admitted  at  all. 

The  three  appellees,  with  a  sister  since  deceased,  had  signed  an  agreement 
three  years  before  the  will  was  made,  with  regard  to  the  care  of  her 
property,  in  which  they  stated  the  fact  of  their  mother's  great  age  and 
incapacity  to  manage  her  property.  This  document  having  been  laid 
in  as  evidence  by  the  appellant,  the  judge  charged  the  jury  that  it  was 
to  be  regarded  as  merely  the  expression  of  the  opinion  of  the  signers  at 
the  time,  and  was  to  be  considered  in  connection  with  and  as  affected 
by  aU  the  evidence  in  the  case  with  regard  to  the  mental  capacity  of 
the  testatrix.    Held  to  be  correct. 
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One  of  the  appellees  testified  as  a  witness  in  support  of  the  will,  and  was 
asked  on  cross-examination  if  be  did  not  testify  in  the  probate  court 
that  the  testatrix  was  not  competent  to  make  a  will.  The  appellees 
objected  to  the  Inquiry,  but  said  they  made  no  objection  to  a  statement 
by  the  witness  of  all  he  said  in  the  probate  court,  which  the  appellant 
declined  to  accept,  and  the  court  excluded  the  question.  Held  that, 
as  it  was  the  right  of  the  witness  to  answer  the  question  by  repeating 
all  that  he  said  in  the  probate  court,  and  as  the  appellant  would  not 
receive  that  answer,  the  appellant  could  not  complain  of  the  ruling  of 
the  court  excluding  the  question. 

One  of  the  appellees  had  some  time  before  expressed  an  opinion  that  the 
testatrix  was  not  of  capacity  to  make  a  will.  Held  that  he  was  pro- 
perly allowed  to  explain  his  change  of  opinion  as  the  result  of  informa- 
tion with  regard  to  what  in  law  constitutes  testamentary  capacity. 

Where  the  question  is  one  of  sanity  or  testamentary  capacity  at  a  given 
time,  the  law  permits  the  evidence  to  cover  a  long  space'  of  time  in 
either  direction.  It  of  course  weakens  as  the  time  lengthens  and  at 
last  ceases  to  be  of  any  force.  It  is  for  the  jury  to  detejmine  this  under 
proper  instructions  from  the  court. 

Where  a  legatee  who  has  taken  part  in  the  procuring  of  a  will  which  prefers 
.  him  before  the  natural  objects  of  the  testator's  bounty,  stands  in  a  rela- 
tion of  special  confidence  to  the  testator,  as  physician  or  lawyer  or 
spiritual  adviser  or  the  like,  the  law  requires  him  at  the  outset  to 
assume  the  burden  of  proving  that  his  influence  did  not  overcome  the 
free  agency  of  the  testator. 

But  where  a  mother  lived  with  her  son  and  in  an  intimate  and  confidential 
relation,  and  several  years  before  her  death  made  her  will  giving  her 
property  nearly  equally  to  her  three  sons,  excluding  the  children  of  a 
deceased  daughter  for  the  assigned  reason  that  previous  provision  had 
been  made  for  them^  it  was  held  that  the  burden  was  not  imposed  upon 
the  son,  of  proving  at  the  outset  that  he  did  not  unduly  influence  the 
testatrix.  The  contestant  would  however  have  the  benefit  of  the  infer- 
ence to  be  drawn  from  the  opportunities  enjoyed  by  the  son  for  coercion 
or  persuasion. 

For  the  purpose  of  invalidating  the  will  evidence  was  given  of  what  the 
testatrix  had  said.  Held  that  the  court  was  not  improperly  exercising 
its  power  in  reminding  the  jury  **  that  witnesses  who  undertook  to 
repeat  what  the  testatrix  had  said  to  them  on  various  occasions  might 
not  have  understood  her  correctly  or  remembered  all  that  she  said;  and 
that  she  might  have  failed  to  express  with  accuracy  the  thought  in  her 
mind." 

A  witness  read  from  a  memorandum  made  by  her  and  was  asked  on  cross- 
examination  what  she  meant  by  a  certain  expression.  Held  that  she 
had  the  same  right  to  explain  what  she  meant  by  it  as  she  would  have 
had  if  she  had  used  the  same  expression  in  her  oral  testimony. 

Where  the  court  assigns  an  insufficient  reason  for  admitting  evidence  to 
which  there  is  no  valid  objection  except  that  it  should  come  in  in  a  dif- 
ferent order,  a  new  trial  will  not  be  granted  unless  it  appears  that  there 
had  been  an  improper  use  or  application  of  it 
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Where  evidence  of  a  certain  fact  is  erroneously  excluded,  and  later  in  the 
trial  the  fact  is  admitted  by  the  other  party,  the  error  is  healed. 

[Argued  June  12th— decided  November  13th,  1888.] 

Appeal  from  a  probate  decree  approving  and  allowing 
the  will  of  Mary  Ann  Monson,  deceased;  brought  to  the 
Superior  Court  in  New  Haven  County,  and  tried  to  the  jury 
before  Fenn^  J.  Verdict  for  the  appellees  and  appeal  by  the 
original  appellant.     The  case  is  fully  stated  in  the  opinion. 

C.  B,  IitgersoU  and  S.  JE.  Baldwin^  with  whom  was  B.  A. 
Smithy  for  the  appellant. 

H.  Stoddard  and  J,  W.  Ailing^  for  the  appellees. 

Pardee,  J.  Mary  Ann  Monson  died  on  April  28th, 
1887,  resident  in  the  probate  district  of  New  Haven,  leav- 
ing a  will  dated  May  21st,  1880.  The  executor  asked  the 
probate  court  to  admit  the  will  to  probate  upon  proof  of 
due  execution.  On  July  8th,  1887,  the  probate  court,  upon 
hearing,  found  that  the  instrument  presented  was  duly  exe^ 
cuted  by  the  testatrix  as  and  for  her  last  will  and  testament 
when  she  was  of  sound  mind  and  memory ;  and  approved 
and  allowed  the  same  and  ordered  it  to  be  recorded. 

On  August  6th,  1887,  Frederick  S.  Dale  appealed  from 
this  order  to  the  Superior  Court.  He  contested  the  pro- 
bate of  the  will  for  two  reasons :  Ist,  because  of  the  alleged 
want  of  testamentary  capacity  on  the  part  of  the  testatrix, 
resulting  from  the  asserted  immoderate  use  of  intoxicating 
liquors;  2d,  upon  the  alleged  fact  of  undue  influence  ex- 
erted by  her  son,  Frank  A.  Monson. 

The  appellant  requested  the  court  to  charge  the  jury  as 
follows : — 

1.  The  issue  for  you  to  decide  is,  whether  the  paper  offered 
in  evidence  as  the  last  will  of  Mary  Ann  Monson  was  exe- 
cuted by  her,  according  to  the  formalities  prescribed  by  law, 
and  freely,  and  while  she  was  of  sound  mind  and  sufficient 
capacity.  If  you  find  all  these  conditions  to  have  been  ful- 
VoL.  Lvn. — 9 
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filled,  your  verdict  should  be  for  the  appellees,  that  is,  in 
favor  of  the  probate  of  the  paper  as  a  valid  will.  But  if 
you  find  any  one  of  these  conditions  not  to  have  been  ful- 
filled, your  verdict  should  be  for  the  appellant,  that  is, 
against  admitting  tlie  paper  to  probate. 

2.  The  burden  of  proving  each  and  all  of  these  conditions 
to  exist  rests  by  law  on  the  appellees. 

3.  Every  fact  which  tends  to  show  that  this  will  is  not  a 
valid  one,  whether  it  relates  to  Mrs.  Monson's  age,  or  capac- 
ity, or  to  fraud  or  undue  influence  exerted  upon  her  by  any 
person  or  persons  to  procure  the  making  of  this  will,  is  ma- 
terial for  you  to  consider  in  determining  upon  your  verdict. 

4.  In  order  to  support  the  will,  the  appellees  must  satisfy 
you  by  a  preponderance  of  evidence  that  Mrs.  Monson  was 
of  sound  and  disposing  mind  and  memory  on  May  21st, 
1880 ;  and  in  particular  that  she  then  knew  substantially 
what  property  she  owned  and  meant  to  dispose  of,  and  the 
manner  in  which,  and  persons  to  whom,  she  meant  to  dis- 
tribute it.  And  you  must  be  also  satisfied  that  she  was  not 
induced  to  execute  the  will  by  the  influence  of  any  person 
unduly  exerted  upon  her. 

5.  In  ordinary  cases,  if  the  attesting  witnesses  to  a  will 
all  agree  in  the  opinion  that  the  will  was  duly  made  and 
executed,  it  throws  the  burden  of  proving  aflSrmatively  the 
exercise  of  undue  influence  or  want  of  testamentary  capac- 
ity on  the  heirs  who  may  contest  the  will.  But  this  is  not 
always  so  where  a  confidential  relation  is  shown  to  exist 
between  the  testator  and  a  legatee  under  the  will. 

6.  In  this  case  the  appellant  has  shown,  and  the  appellees 
admit,  that  for  several  years  before  the  date  of  the  alleged 
will,  Mrs.  Monson  had  a  large  property  in  her  own  right, 
yielding  an  income  of  several  thousand  dollars,  which  was 
collected  and  mainly  expended  for  her  by  her  son  Frank  A. 
Monson,  and  that  she  seldom  had  more  than  a  few  dollars 
at  a  time  in  her  own  possession,  all  of  which  was  given  her 
by  him.  If  you  find  that  there  was,  as  the  appellant  claims, 
a  confidential  business  relation  between  her  and  Frank  A. 
Monson  subsisting  at  the  date  of  the  alleged  will  and  for 
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several  years  next  previous,  by  which  he  was  her  general 
agent  to  manage  her  property,  income  and  expenditures, 
paying  and  regulating  her  ordinary  household  expanses,  and 
paying  among  other  things  the  lawyer  who  drew  this  alleged 
will,  and  that  she  herself  knew  little  about  the  nature  or 
condition  of  her  property  or  the  amount  of  her  income  ex- 
cept as  she  got  it  from  him,  and  that  he  alone  of  all  the 
heirs  knew  of  the  execution  of  the  will  at  the  time,  and 
took  her  to  the  lawyer  who  drew  it,  then  a  legal  inference 
arises,  as  matter  of  law,  against  the  validity  of  the  will, 
which  is  not  overcome  by  the  mere  testimony  of  the  sub- 
scribing witnesses,  but  throws  on  the  appellees  the  burden 
of  showing  by  a  clear  preponderance  of  evidence  that  every- 
thing connected  with  the  making  and  execution  of  the 
alleged  will  was  free  from  impropriet}'  and  unfairness ;  and 
requires  you  to  make  a  careful  examination  of  the  conduct 
of  Frank  A.  Monson,  and  makes  it  necessary  that  you 
should  be  satisfied  that  those  relations  existing  between 
them,  above  referred  to,  had  no  undue  or  improper  influence 
over  Mrs.  Monson's  mind,  and  did  not  induce  her  to  make  a 
different  disposition  of  her  property  or  any  part  of  it  from 
what  she  would  otherwise  have  done ;  and  unless  you  are 
satisfied  from  the  evidence  that  his  conduct  in  this  matter 
was  unexceptionable  and  proper,  and  that  he  in  fact  exerted 
no  improper  influence  over  her  mind,  and  that  the  disposi- 
tion of  her  estate  was  not  changed  by  his  relations  with  or 
influence  over  her,  your  verdict  should  be  for  the  appellant, 
that  is,  against  the  alleged  will. 

7.  Undue  influence  is  not  ordinarily  susceptible  of  direct 
proof,  and  the  jury  therefore  have  a  right  to  infer  it  from 
the  nature  of  the  transaction  alone,  the  relations  of  the 
parties,  the  terms  of  the  alleged  will  itself,  and  all  the  cir- 
cumstances attending  the  making  of  it. 

8.  The  exercise  of  undue  influence  does  not  necessarily 
mean  coercion  by  force,  or  threats,  or  fear  or  apprehension ; 
but  such  influence  may  include  flattery,  or  promises  of  ben- 
efit, or  any  art  employed  for  the  purpose  of  accomplishing 
the  improper  object. 
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It  was  found  that  the  facts  referred  to  as  admitted  in  the 
first  paragraph  of  the  sixth  request  were  not  in  terms  admit- 
ted by  the  appellees  and  would  not  have  been  conceded  as 
therein  alleged,  though  it  appeared  in  evidence  and  was  not 
substantially  contested  that  Mrs.  Monsoji,  for  several  yeai-s 
before  the  date  of  the  will,  had  property  in  her  own  right, 
yielding  an  annual  income  of  some  thousands  of  dollars,  which 
was  mainly,  but  not  entirely,  collected  by  Frank  A.  Monson ; 
that  while  she  incurred  such  bilKas  she  desired  she  seldom 
had  much  money  by  her,  and  kept  no  bank  account,  but  called 
on  him  for  such  money  as  she  wished,  asking,  generally,  for 
small  sums  of  a  few  dollars  only,  and  that  he  gave  her  what 
she  asked. 

The  court  did  not  charge  as  above  requested,  except  as 
hereinafter  set  forth,  but  charged  the  jury  as  follows  : — 

"  Gentlemen  of  the  jury : — The  issue  for  you  to  decide  is, 
whether  the  paper  offered  in  evidence  as  the  last  will  of 
Mary  Ann  Monson,  is  a  legal  and  valid  will.  Upon  the 
trial  of  this  issue  it  is  incumbent  upon  the  party  seeking  to 
sustain  the  will,  the  appellees  in  this  case,  to  show  that  it 
is  so  by  a  fair  preponderance  of  evidence.  The  burden  of 
proof  is  upon  them  in  the  first  instance  to  prove  the  formal 
execution  of  the  will,  and  also  that  the  testatrix  at  the  time 
of  its  execution  possessed  that  degree  of  intellect  which 
is  denominated  in  law  sound  and  diisposing  mind  and  mem- 
ory, or  testamentary  capacity.  Having  introduced  the  sub- 
scribing witnesses  to  this  point,  by  the  practice  in  this  state 
the  appellees  rest,  the  appellants  go  forward  with  their  evi- 
dence, and  the  appellees  then  rebut.  The  formalities  re- 
quired in  the  making  of  a  will  as  provided  by  the  statute 
in  force  at  the  time  the  paper  in  issue  purports  to  have  been 
made,  in  1880,  are  that  wills  should  be  in  writing  subscribed 
by  the  testator,  and  attested  by  three  witnesses,  all  of  them 
subscribing  in  his  presence  and  in  the  presence  of  each 
other.  These  formalities  have  been  testified  to  and  are  not 
disputed.  The  contention  on  the  part  of  the  appellant  re- 
lates to  the  mental  capacity  of  the  testatrix,  and  also  is  that 
the  paper  offered  for  probate  was  procured  by  the  exercise 
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of  undue  influence  upon  her.  Although  the  evidence  by 
which  the  want  of  capacity  is  sought  to  be  shown,  and  with 
regard  to  undue  influence,  and  the  claims  made,  bear  in 
some  parts  an  intimate  relation  and  are  interwoven,  it  is 
important  for  clearness  to  distinguish  them  and  examine 
them  separately,  because  they  are  in  fact  distinct  issues  sub- 
ordinate to  the  main  issue  of  the  validity  of  the  will,  and 
because,  while  the  burden  of  proof  in  the  first  instance  is 
upon  those  insisting  upon  the  probate  of  the  will  to  prove 
the  capacity  of  the  testatrix,  the  burden  of  proof  on  the  other 
hand  to  show  undue  influence  is  ordinarily  upon  thc)se  who 
oppose  the  will.  ♦  *  ♦  What  constitutes  undue  or  improper 
influence  which  would  defeat  the  probate  of  the  will  is 
again  a  question  of  law,  and  upon  this  point  I  instruct  you 
that  the  degree  of  influence  necessary  to  be  exerted  over 
the  mind  of  the  testatrix  to  render  it  improper,  must  from 
some  cause  or  by  some  means  be  such  as  to  induce  her  to 
act  contraiy  to  her  wishes,  to  make  a  different  will  and  dis- 
position of  her  property  from  what  she  would  have  done  if 
left  entirely  to  her  own  discretion  and  judgment ;  that  her 
free  agency  and  independence  must  be  overcome,  and  that 
she  must  by  some  domination  or  control  exercised  over  her 
mind  have  been  constrained  to  do  what  was  against  her  will, 
and  what  she  was  unable  to  refuse  and  too  weak  to  resist. 
A  moderate  and  reasonable  solicitation,  entreaty  and  pei*sua- 
sion,  though  yielded  to,  if  done  intelligently,  without  con- 
straint, and  from  a  sense  of  duty,  would  not  vitiate  a  will  in 
other  respects  valid.  If  a  paper  is  executed  with  the  requi- 
site formalities  of  a  will  and  the  person  signing  it  is  shown 
to  have  sufficient  capacity  to  make  a  will,  the  presumption 
is  that  it  was  executed  fairly,  and  without  fraud  or  mistake, 
until  the  contrary  appears,  and  the  burden  of  proof  is  there- 
fore upon  the  party  alleging  undue  influence.  That  burden 
may*  however,  be  satisfied,  shifted  or  discharged  whenever 
the  business  relation  existing  between  the  testator  and  the 
persons  specially  benefited  by  a  will,  and  having  drawn  the 
will  or  having  been  shown  to  have  had  part  in  the  procur- 
ing it  to  be  drawn,  is'such  as  denotes  special  confidence,  and 
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gives  to  the  party  so  benefited  a  contit)lling  influence  over 
the  testator.  In  such  cases  the  jury*  should  be  fully  satis- 
fied that  the  relation  had  no  undue  or  improper  influence 
over  the  mind  of  the  testator  and  did  not  induce  a  different 
(Jisposition  from  what  would  have  otherwise  been  made. 
The  existence  and  exercise  of  undue  influence  is  not  often 
susceptible  of  direct  and  positive  proof.  It  is  shown  by  all 
the  facts  and  circumstances  in  the  case,  by  the  facts  and 
circumstances  surrounding  the  testajbrix,  the  family  relations, 
the  will,  her  condition  of  mind,  and  of  body  as  affecting  her 
mind,  her  condition  of  health,  her  dependence  upon  and 
subjection  to  the  control  of  tne  person  claimed  to  have  in- 
fluenced her,  and  the  opportunity  of  such  person  to  wield 
such  an  influence.  Such  an  undue  influence  may  be  infer- 
red as  a  fact  from  all  these  facts  and  circumstances,  and 
others  of  a  like  nature  that  may  be  in  evidence  in  the  case, 
even  if  there  be  no  direct  or  positive  evidence  of  the  exist- 
ence and  exercise  of  such  an  influence ;  but  the  facts  and 
circumstances  ought  to  be  such  as  to  lead  justly  and  reason- 
ably to  such  an  inference,  and  such  an  inference  is  not  to 
be  di'awn  unfairly  or  unreasonably." 

The  verdict  was  for  the  appellees.  The  court  accepted 
it,  and  rendered  judgment  in  aflBrmance  of  the  order  and 
decree  of  the  probate  court  approving  the  will.  The  ap- 
pellant appealed  from  the  judgment  of  the  Superior  Court 
to  this  court,  for  reasons  as  follows : — 

1.  Because  the  question  to  Mrs.  Stella  Monson  was  allowed 
and  answer  received,  on  her  cross-examination,  touching  col- 
lusion between  her  husband  and  others. 

2.  Because  the  question  to  her  was  allowed  and  answer 
admitted,  as  to  what  she  meant  by  the  phrase  "share  and 
share  alike,"  in  her  memorandum. 

3.  Because  of  the  exclusion  of  the  question  to  F.  S.  Dale 
as  to  what  part  C.  C.  Monson  took  in  the  probate  court  trial. 

4.  Because  of  the  exclusion  of  F.  S.  Dale's  testimony  as 
to  what  opinion  C.  C.  Monson,  one  of  the  appellees,  gave 
on  the  stand,  in  the  probate  trial,  as  to  his  mother's  testa- 
mentary capacity. 
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5.  Because  of  the  exclusion  of  the  question  to  C.  C.  Mon- 
son,  as  to  his  testimony  on  this  point. 

6.  Because  of  the  adpiission  of  C.  C.  Monson's  testimony 
on  cross-examination,  touching  his  beiug  informed  by  Mr. 
Beach  what  testamentary  capacity  was  before  he  sent  the 
telegram. 

7.  Because  of  the  admission  of  his  testimony  touching  Dr. 
A.  P.  Monson's  indorsements  for  Charles  Monson. 

8.  Because  of  the  exclusion  of  the  question  put  to  Wm. 
E.  Ford. 

9.  Because  of  the  admission  of  all  and  every  part  of  Dr. 
Russeirs  testimony  as  to  Mrs.  Monson's  mental  capacity  and 
competency  in  1887. 

10.  Because  the  several  instructions  to  the  jury,  requested 
by  the  appellant,  were  not  given. 

11.  Because  the  court  did  not  specifically  instruct  the 
jury  as  to  the  presumption  of  undue  influence  that  arose 
from  Frank  A.  Monson's  business  and  confidential  relations 
with  his  mother,  and  that  the  burden  was  on  the  proponents 
of  the  will  to  show  that  he  exerted  no  such  influence. 

12.  Because  the  court  instructed  the  jury  that  Mrs.  Mon- 
son had  a  right  to  determine  how  to  distribute  her  property 
among  or  withhold  it  from  the  natural  objects  of  her  bounty, 
and  again,  that  she  had  a  perfect  right  to  dispose  of  her  pro- 
perty by  will  in  any  way  she  saw  fit ;  thus  taking  away  from 
them  the  question  whether  she  had  in  fact  the  necessary 
capacity  so  to  determine. 

13.  Because  the  court  erred  in  its  charge  as  to  what  was 
required  to  make  influence  undue. 

14.  Because  the  court  instructed  the  jury  that  to  shift  the 
burden  of  proof  as  to  the  validity  of  the  will  by  undue  in- 
fluence, it  must  have  been  exerted  by  all  the  persons  spe- 
cially benefited  under  the  will. 

15.  Because  the  court  erred  in  charging  the  jury  as  to  the 
testimony  of  the  witnesses  to  casual  conversations  with  the 
testatrix,  and  in  saying  to  them  that  she  may  not  have  used 
language  indicating  her  meaning,  or  the  witnesses  may  not 
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have  heard  it  exactly,  or  their  knowledge  of  her  family  affairs 
may  have  affected  their  recollection. 

16.  Because  the  jury  were  told  that  the  expression  of  the 
opinion  of  Frauk  A.  and  Charles  C.  Monsou,  in  the  paper 
signed  in  January,  1887,  as  to  their  mother's  capacity,  was 
to  be  considered  in  connection  with  and  as  affected  by  all 
the  evidence  in  the  cause  touching  that  subject. 

17.  Because  the  court  told  the  jury  that  thej'-  could  not 
consider  the  signatures  of  Mr.  or  Mrs.  T.  N.  Dale  to  that 
paper,  as  any  evidence  of  their  statement  of  a  claim,  in  1877, 
that  Mrs.  Monsou  was  incompetent  to  manage  her  affairs. 

Taking  these  in  their  order.  Mi*s.  Stella  Mduson  is  the 
wife  of  Charles  C.  Monson,  a  son  of  the  testatrix  and  a  lega- 
tee under  the  will.  Upon  the  trial  before  the  probate  court 
these  persons  were  called  as  witnessess  by  the  appellant; 
also  upon  the  trial  in  the  Superior  Court.  Upon  the  cross- 
examination  of  Mrs.  Monson  in  the  latter  court,  the  appel- 
lees asked  the  following  question: — "Whether  at  any  time 
there  was  any  talk  or  collusion  of  any  kind  between  you 
and  your  husband  upon  one  side  and  Frank  upon  the  other 
in  reference  to  an  attempt  to  influence  your  mother  in  any 
way  to  make  a  will  ?  "  This  was  objected  to  as  not  being 
germane  to  the  direct  examination.     The  court  admitted  it. 

The  argument  of  the  appellant  is,  that  he  had  claimed  the 
existence  of  undue  influence  on  the  part  of  Charles  C.  Mon- 
son, the  husband,  and  Frank ;  but  had  not  claimed  any  upon 
the  part  of  the  wife ;  that  he  had  not  claimed  collusion  of 
any  sort  between  herself  and  husband  on  one  side  and  Frank 
on  the  other. 

The  record  discloses  the  fact  that  after  the  appellant  had 
placed  Mrs.  Monson  upon  the  stand,  he  interrupted  her 
direct  examination  for  the  purpose  of  examining  Mrs.  Alfred 
P.  Monson,  who  testified,  among  other  things,  that  she 
called  at  the  house  of  the  testatrix ;  that  she  saw  Charles  in 
the  sitting-room,  sitting  with  his  back  to  the  window ;  that 
she  inquired  for  his  mother  and  he  said,  "Do  you  want  to 
see  her?  "  that  she  said  "I  do,"  and  stated  a  reason  ;  that  he 
did  not  consent  very  mannerly,  but  finally  let  her  go ;  add- 
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ing,  "  the  watch  dog  evidently  did  not  want  any  conversa- 
tion between  the  Dr.  (Alfred)  and  myself  and  his  mother." 
The  finding  then  adds,  "  It  was  claimed  by  the  appellant's 
counsel  at  this  stage  of  the  case  that  actual  collusion  existed 
between  Charles  C.  and  his  wife  Stella,  and  Frank  A.,  in 
reference  to  making  a  will." 

The  court  in  permitting  the  question  remarked:  "In  the 
examination  of  this  witness,  whatever  her  interest  is,  I  can- 
not discover  any  bias  or  any  showing  that  she  is  an  unwilling 
witness.  I  am  rather  inclined  to  tliink  it  is  fair  in  view  of 
all  the  circumstances." 

We  are  permitted  to  presume  that  one  of  the  controlling 
circumstances  refeiTed  to  was  the  fact  that  the  appellees 
would  be  entitled  to  the  answer  whenever  they  should  choose 
to  call  the  witness,  and  therefore  it  became  merely  a  matter 
of  the  order  of  testimony.  Moreover  if  the  court  assigns 
an  unsatisfactory  reason  for  admitting  testimony  to  whicli 
there  can  be  no  objection  other  than  that  it  should  come 
in  another  order,  we  should  not  grant  a  new  trial  unless 
it  should  be  made  to  appear  that  there  had  been  improper 
use  or  application  of  it. 

Thcappellant  asked  Mi*s.  Monson  to  read  to  the  jury  the 
following  extract  from  her  diary : — "  May  18th,  1880.  I  be- 
gin from  this  time  on  to  write  my  suspicions  of  my  brother 
Frank,  which  I  hope  may  prove  in  the  ordinary  course  of, 
time  untrue  and  unfounded.  As  it  is  I  write  this,  and  it  is 
my  intent  hereafter  to  make  note  of  things  significant,  in 
case  they  should  be  brought  up  afterwards,  which  I  hope 
and  pray  they  may  not  be.  I  am  suspicious  he  is  trying  to 
get  her  to  make  her  will,  which  I  don't  think  she  would  if 
uninfluenced,  and  if  she  did,  she  would  be  just  to  all,  giving 
share  and  shai-e  alike." 

Upon  cross-examination  counsel  for  the  appellees  asked 
her  this  question : — "  And  when  you  state  in  this  memoran- 
dum '  share  and  share  alike,'  I  want  to  know  whether  you 
included  in  the  share  and  share  alike,  Sarah's  children?" 
(Sarah  was  a  daughter  of  the  testatrix,  recently  dying,  leav- 
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ing  children.)  The  witness  answered,  '*  I  don't  think  it  was 
in  my  mind  at  all." 

This  memorandum  is  not  a  contract;  is  not  a  writing  un- 
der which  any  person  has  or  can  claim  any  right ;  is  not 
entitled  to  immunity  from  parol  explanation  or  contradiction. 
If  the  witness  had  said  orally  upon  the^  stand  that  she 
^'  thought  the  testatrix  would  have  divided  her  property  among 

her  heirs  "  share  and  share  alike,"  it  would  have  been  her 
right  to  explain  to  the  jury  her  meaning  in  using  the  words, 
and  the  right  of  the  appellees  to  ask  for  an  explanation.  It 
is  a  question  of  intent,  and  she  is  a  competent  witness  upon 
tliat  point.  The  memorandum  is  to  stand  upon  the  same 
footing  with  such  oral  declaration.  •  There  were  living  chil- 
dren of  the  testatrix  ;  one  had  died  leaving  children ;  it  was 
especially  proper  that  the  witness  should  have  opportunity 
to  state  to  the  juiy  the  precise  mode  of  division  which  she 
believed  the  testatrix  would  adopt.  The  appellant  asked  the 
witness  to  use  the  words  referred  to  ;  he  desired  the  jury  to 
know  there  from  her  belief  as  to  what  the  testatrix  would 
do.  The  cross-examination  tended  to  make  it  quite  certain 
what  that  belief  really  was.     He  cannot  complain  of  this. 

Upon  the  trial  in  the  Superior  Court,  before  Charles  tJ. 
Monson  had  testified,  the  appellant  testified  that  Charles  C. 
Monson  took  part  in  the  preparation  and  trial  of  the  case 
in  the  probate  court.  He  was  asked  to  state  what  part 
Charles  C.  Monson  there  took  and  on  what  side.  The  appel- 
lees objected  to  this  question  and  it  was  excluded ;  the  appel- 
lant excepting  and  claiming  that  an  answer  would  show  that 
Charles  C.  Monson  there  took  an  active  part  in  opposition 
to  the  probate  of  the  will. 

Subsequently  the  appellant  called  Charles  C.  Monson  and 
asked  him  if  he  opposed  the  will  in  the  probate  court.  He 
answered  that  he  did.  Inasmuch  as  he  admitted  that  to  be 
true  concerning  himself,  which  the  appellant  desired  to  prove 
by  his  own  testimony,  and  as  it  does  not  appear  that  the 
fact  was  at  any  time  disputed  by  the  appellees,  il  would  seem 
that  the  exclusion  of  an  answer  by  the  appellant  had  not 
worked  any  injury  to  him. 
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The  appellant  put  to  Charles  C.  Monson  this  question : — 
"  Did  you  testify  in  the  probate  court  that  in  your  judgment, 
founded  on  your  knowledge  of  your  mother's  circumstances 
and  condition,  she  was  not  competent  to  make  a  will  on  May 
21st,  1880?"  The  appellees  objected  to  this  question  on  the 
ground  that  the  appellant  was  not  entitled  to  cross-examine 
his  own  witness,  and  added  that  they  made  no  objection  to 
a  statement  by  the  witness  of  all  that  he  had  said  in  the  pro- 
bate court  upon  that  subject.  The  appellant  declined  to 
ask  the  question  in  that  form ;  the  question  as  asked  being 
excluded,  he  took  exception. 

It  would  have  been  the  right  of  the  witness  to  answer  the 
question  asked  by  the  appellant  by  repeating  all  that  he  had 
said  in  the  probate  court  upon  that  point ;  to  re-state  to  the 
jury  what  he  had  there  said,  that  the  jury  might  determine 
what  opinion  he  had  there  expressed.  The  appellant  could 
not  have  excluded  this  from  his  answer.  Inasmuch  there- 
fore as  the  appellant  was  tendered  an  answer  in  the  only 
form  in  which  he  could  have  enforced  it  and  refused  accept- 
ance, we  cannot  say  that  the  court  injured  him  by  its  ruling. 

The  appellant  testified  in  the  Superior  Court  that  Charles 
C.  Monson  expressed  as  a  witness  under  oath  before  the  pro- 
bate court,  his  opinion  as  to  the  testamentary  capacity  of 
the  testatrix  at  the  time  of  making  the  will  in  question. 
He  was  then  asked  what  opinion  Charles  C.  Monson  there 
expressed?  Upon  objection  by  the  appellees  he  was  not 
permitted  to  answer. 

The  three  sons  of  the  testatrix,  Alfred  P.,  Charles  C, 
and  Frank  A.  Monson,  are  her  legatees  and  the  appellees 
in  this  proceeding.  The  claims  of  the  appellant  as  to  want 
of  testamentary  capacity,  and  as  to  undue  influence,  are 
against  the  will  as  a  whole,  and  of  course  against  every 
legacy  therein  given.  Although  as  a  matter  of  form  there 
is  but  one  proceeding  in  court,  and  the  appellant  is  of  record 
the  party  on  one  side,  and  the  appellees  the  real  party  on 
the  other,  yet  in  no  sense  are  these  last  jointly  interested  in 
the  same  legacy.  After  some  specific  legacies  the  will  pro- 
ceeds thus : — "  All  the  rest  and  residue  of  my  estate  and 
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property,  real  and  pei-sonal  and  mixed,  whatsoever  and 
wheresoever,  I  give,  devise  and  bequeath  to  my  three  sons, 
Alfred  Monson,  Charles  C.  Monsou,  and  Frank  A.  Mouson, 
to  have  and  to  hold  the  same  to  them,  their  heirs  and 
assigns,  in  fee  simple  and  forever,  in  equal  shares."  Even' 
if  the  residue  should  be  distributed  before  conversion  into 
money,  each  is  to  become  the  absolute  owner  of  one  third 
part  in  value  in  severalty.  If  our  mode  of  procedure  in 
the  settlement  of  the  estates  of  deceased  persons  had  per- 
mitted the  appellant  to  take  three  appeals,  one  as  against 
each  legatee,  and  try  each  alone,  or  had  permitted  each  leg- 
atee to  have  a  separate  trial  of  the  issue  raised  by  the  appel- 
lant, then,  upon  the  trial  of  Charles  C.  Monson's  appeal,  it 
would  have  been  quite  permissible  to  the  appellant  to  prove 
that,  although  Charles  C.  Monson  was  claiming  in  the  Su- 
perior Court  his  lights  under  the  will  as  legatee,  he  yet  had 
insisted  before  the  probate  court  that  his  mother  was  with- 
out capacity  to  make  a  will.  In  such  c«se  his  contradictory 
declarations  would  have  affected  the  only  person  whom  he 
represented,  or  for  whom  he  was  authorized  to  speak, 
namely,  himself.  But  inasmuch  as  the  law  has  compelled 
Alfred  and  Frank  A.  Monson  to  submit  their  several  and 
individual  rights  of  property  in  this  estate  to  the  issue  of  a 
proceeding  which  also  determines  those  of  Charles  C.  Mon- 
son, it,  in  avoidance  of  great  injustice,  has  suspended  in 
their  favor  the  eperation  of  the  rule  that  a  party  to  a  pro- 
ceeding may  prove  the  admissions  of  his  adversary.  Of 
necessity,  the  use  of  Charles  C.  Monson's  admission  against 
him  would  be  to  use  it  against  all  other  legatees ;  and  the 
appellant  may  not  enforce  his  right  against  Charles  C.  Mon- 
son at  the  expense  of  Alfred  and  Frank  A.  Monson.  If 
there  be  a  misfortune  in  the  situation  it  must  be  upon  the 
appellant. 

A  person  may  be  made  the  legatee  of  an  inconsiderable 
portion  of  a  large  estate.  It  is  contrary  to  legal  reason  that 
an  expression  of  his  opinion  as  to  the  capacity  of  the  testa- 
tor, not  made  under  oath,  there  being  no  cross-examination 
as  to  opportunities  for  knowing,  as  to  reasons  for  believing, 
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or  as  to  motives  for  speaking,  should  affect  valuable  rights 
of  others,  holden  separately  from  himself,  especially  as  he 
has  not  been  called  by  them  to  express  an  opinion  under 
oath  upon  the  matter. 

It  is  true  there  are  decisions  to  the  contrary;  but  we 
think  the  weight  of  authority  is  with  the  opinion  here  ex- 
pressed. Phelps  V.  HartwelU  1  Mass.,  71 ;  Nussear  v.  Arnold^ 
13  Serg.  &  Rawle,  323;  Clark  v.  Morrison,  25  Penn.  St., 
453 ;  Irwin  v.  West,  *81  Penn.  St.,  157 ;  Thompson  v.  Thomp- 
son, 13  Ohio  St.,  356 ;  Rogers  v.  Rogers,  2  B.  Monroe,  324 ; 
Shatter  v.  Bumstead,  99  Mass.,  112 ;  McMillan  v.  McDill, 
110  111.,  47;  Hayes  v.  Burkam,  67  Ind.,  359;  Forney  v. 
Ferrell,  4  W.  Va.,  729 ;  La  Ban  v.  Vanderhilt,  3  Redfield, 
(N.  Y.,)  384. 

In  Saunders^ s  Appeal  from  Probate,  54  Conn.,  108,  the  ap- 
pellant, one  of  several  legatees,  claimed  that  two  other  lega- 
tees had  exercised  undue  influence  over  a  testatrix,  whose 
mind  had  been  weakened  by  disease.  Before  either  of  the 
two  last  named  had  testified,  he  was  allowed  to  prove  that 
one  of  them  had  declared  that  himself  and  the  other  legatee 
"had  got  the  will  fixed  as  they  wanted  it."  Subsequently 
the  appellees  called  the  declarant,  and  he  testified  that  he 
had  never  exercised  any  influence  over  the  testatrix.  So 
that  the  case  stood  at  the  last  as  one  of  contradiction  of  his 
testimony  as  to  a  fact  for  the  purpose  of  lessening  his  credibil- 
ity. This  conclusion  is  the  answer  to  the  fifth  reason  of 
appeal,  and  an  additional  one  to  the  third  and  fourth  rea- 
sons ;  for  the  real  purpose  of  the  question  referred  to  in  the 
last  two  reasons  was  to  put  the  jury  in  possession  of  the 
fact  that  Charles  C.  Monson  at  a  previous  trial  held  the 
opinion  that  his  mother  was  without  testamentary  capacity ; 
otherwise  the  question  is  pointless. 

The  appellant,  for  the  purpose  of  weakening  the  position 
of  Charles  C.  Monson  in  the  Superior  Court,  caused  him  to 
admit  that  on  the  trial  before  the  probate  court  he  had  opposed 
the  probate  of  the  will.  Charles  C.  Monson,  for  the  pur- 
pose of  protecting  himself  in  some  degree  from  the  effect  of 
his  forced  admission,  testified,  notwithstanding  the  appel- 
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lant's  objection,  that  his  change  of  attitude  towards  the  will 
was  the  result  of  new  light  thrown  by  counsel  upon  the 
question  as  to  what  in  law  constituted  testamentary  capa- 
city. He  did  not  repeat  what  counsel  had  said,  but  only 
stated  the  effect  upon  his  own  mind. 

We  think  it  was  his  privilege  to  state  to  the  jury  the  rea- 
son why  he  now  supported,  when  under  other  circumstances 
he  had  opposed  the  will. 

Charles  C.  Monson,  called  by  the  appellant,  testified  that 
he  and  his  brother  Frank  so  arranged  as  that  one  of  them 
should  always  be  in  the  house  with  their  mother  whenever 
their  uncle  Charles  was  there ;  that  uncle  Charles  had  pro- 
cured^one  indorsement  from  her  without  theij'  knowledge, 
and  that  they  did  not  intend  that  he  should  get  any  more. 
Upon  cross-examination  the  appellees,  for  the  purpose  of 
refreshing  the  memory  of  the  witness  as  to  the  time  of  the 
arrangement  between  himself  and  his  brother  Frank,  and  for 
the  purpose  of  proving  that  it  was  made  ten  years  anterior 
to  the  time  of  making  the  will,  and  in  the  lifetime  of  the 
husband  of  the  testatrix,  asked  the  witness  if  he  did  not 
know  that  his  uncle  Charles  had  procured  indorsements  from 
his  father,  and  to  the  great  loss  of  the  latter  ?  The  appel- 
lant objected ;  the  court  permitted  it. 

This  was  quite  within  the  privilege  of  a  cross-examination  ; 
a  legitimate  endeavor  to  lead  a  witness  from  a  supposed  error, 
back  to  the  truth,  using  facts  as  way-marks. 

The  appellant  called  William  E.  Ford,  clerk  in  the  drug 
store  of  Mr.  Olmsted  from  1865  to  1882,  and  asked  him  what 
orders  he  had  received  as  to  selling  or  not  selling  certain 
antidotes  to  the  testatrix.  The  appellant  proposed  to  follow 
this  by  evidence  that  the  witness  had  been  instructed  not  to 
sell  alcohol  to  her ;  and  that  this  instruction  was  not  given 
either  by  the  appellant  nor  by  Alfred  P.  Monson. 

Of  course  the  exclusion  of  these  two  persons  failed  to 
make  it  certain  that  either  of  the  appellees  had  given  the 
instruction. 

Moreover,  Mr.  Olmsted  being  called  as  a  witness  subse- 
quently by  the  appellees,  in  answer  to  the  appellant  testi- 
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fied  that  upon  the  request  of  Mrs.  Dale,  her  daughter,  he 
instructed  the  clerk  not  to  sell  alcohol  to  the  testatrix.  .  We 
think  the  appellant  is  without  cause  of  coroplaint  as  to  this 
matter. 

The  appellees  introduced  Dr.  T.  H.  Russell,  who  testified 
that  he  had  no  acquaintance  with  Mrs.  Monson  until  the  last 
week  of  her  life,  when  he  wa^  her  attending  physician  and 
attended  her  sixteen  times ;  he  testified  as  to  his  knowledge 
of  her  condition  at  that  time,  and  he  was  then  asked  what 
her  mental  condition  then  was.  The  appellant  objected,  on 
the  ground  that  the  time  was  too  remote  from  that  of  the 
making  of  the  will,  but  the  court  admitted  it,  the  appellant 
excepting,  and  the  reply  was  that  he  noticed  no  sign  of 
mental  impairment.  He  was  then  asked  if  in  his  judgment 
she  would  have  been  then  competent  to  do  anything  she 
wanted  to  in  the  way  of  her  business  afEairs,  and  replied  in 
the  affirmative,  after  similar  objection,  ruling  and  excep- 
tion. 

When  the  question  is  one  of  sanity  or  testamentary  capac- 
ity at  a  given  time,  upon  the  presumption  that  the  mind 
does  not  ordinarily  pass  suddenly  and  sharply  from  sanity 
or  capacity  into  the  opposite  condition,  nor  from  the  latter 
into  sanity  or  capacity,  but  gradually  and  imperceptibly  as 
day  into  night,  the  law  permits  the  evidence  to  cover  long 
spaces  of  time  in  either  direction.  Of  course  it  weakens  as 
time  lengthens  and  in  either  direction  at  last  ceases  to  be  of 
any  force.  All  this  however  is  for  the  jury  to  determine 
under  proper  instructions  from  the  court. 

As  to  the  tenth  and  eleventh  reasons.  Upon  the  ques- 
tion as  to  undue  infliience  the  charge  meets  the  require- 
ments of  the  law.  The  real  point  of  the  appellant's  complaint 
is,  that  the  court  did  not  recite  in  detail  the  evidence  intro- 
duced by  him  as  to  the  business  relation  borne  by  Frank  A. 
Monson  to  his  mother,  and  instruct  the  jury,  not  that  possi- 
bly, as  a  matter  of  reasoning,  but  certainly,  as  a  matter  of 
law,  it  proved  undue  influence.  In  certain  cases,  where  the 
natural  objects  of  the  testator's  bounty  are  excluded  from 
participation  in  his  estate,  where  strangei'S  supplant  children. 
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and  the  will  is  in  favor  of  his  attending  physician,  or  of  the 
lawyer  drawing  and  advising  as  to  its  provisions,  or  of  the 
guardian  having  charge  of  his  person  and  estate,  or  of  his 
spiritual  adviser  attending  him  in  extremis^  the  law  requires 
the  legatee  at  the  outset  to  assunae  the  burden  of  proving 
that  his  influence  did  not  overcome  the  free  agency  and  in- 
dependence of  the  testator ;  that  he  did  not  exercise  such 
domination  or  control  over  his  mind  as  to  constrain  him  to 
do  what  was  against  his  will.  In  the  present  case  nearly 
'  seven  years  intervened  between  the  execution  of  the  will 
and  tht  death  of  the  testatrix ;  her  living  children  are  three 
sons,  and  ard  the  recipients  of  her  entire  estate  in  satisfac- 
tory proportions ;  the  children  of  her  deceased  daughter  are 
excluded  for  the  assigned  reason  that  previous  provision  had 
been  made  for  them ;  and  assuming  that  the  relation  between 
one  of  these  sons  and  his  mother  was  intimate  and  confiden- 
tial to  the  degree  expressed  in  the  appellant's  request  to 
charge,  he  is  not  thereby  placed  under  such  ban  of  legal 
suspicion  as  that  it  Ls  necessaiy  for  him  at  the  outset  to  take 
the  burden  of  proving  that  he  did  not  unduly  influence  her 
in  the  matter  of  her  will.  It  is  the  duty  of  a  son  to  entitle 
himself  to  the  confidence  of  his  parents ;  it  is  his  right  to 
ask  with  earnestness,  restrained  within  proper  limits,  for 
testamentary  remembrance ;  it  is  the  privilege  of  the  parent 
to  make  it,  having  capacity  to  know  what  is  done.  In  this 
instance  it  is  true  the  mother  and  son  dwelt  together  as  one 
family ;  of  course  all  opportunities  were  open  to  him,  but 
yet,  as  a  matter  of  law,  the  burden  remained  with  the  appel- 
lant. It  was  for  him  to  prove  that  the  son  abused  the 
confidence  of  the  mother;  or  that  his  superior  mind  so 
dominated  her  own,  as  that,  unable  to  resist,  she  surrendered 
her  judgment  and  will  to  him.  This  the  appellant  was  not 
required  to  do  by  direct  evidence ;  he  was  permitted  to  do 
it  wholly  upon  inference ;  upon  inferences  drawn  from  the 
opportunities  merely  for  coercion  by  threats  or  inducements 
by  flattery. 

There  is  no  foundation  in  fact  for  the   twelfth  assign- 
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ment  of  error.  It  is  based  upon  an  erroneous  interpretation 
of  the  charge. 

As  to  the  thirteenth  assignment  of  error.  The  court 
correctly  charged  as  to  what  constituted  undue  influence.  - 

There  is  no  reason  for  believing  that  the  jury  under- 
stood the  jcouTt  to  instruct  them,  as  claimed  in  the  fourteenth 
request,  that  liis  two  brothers  must  necessarily  have  joined 
with  Frank  A.  Monson  in  exercising  undue  influence  upon 
their  mother,  in  order  to  invalidate  the  will. 

As  to  the  fifteenth  error  assigned.  The  court  was  in  the 
proper  exercise  of  its  power  in  reminding  jurors  that  wit- 
nesses wlio  undertook  to  repeat  what  the  testatrix  had  said 
to  them  on  various  occasions,  might  not  have  understood  or 
remembered  all  that  she  said,  and  that  she  might  have  failed 
to  express  with  accuracy  the  thought  in  her  mind. 

As  to  the  sixteenth  error  assigned.  In  1877,  while  the 
testatrix  was  living,  her  three  sons,  her  daughter  and  hus- 
band, executed  a  writing  which,  among  other  things,  con- 
tained an  agreement  as  to  the  adjustment  of  advances  to  each 
of  them,  to  go  into  effect  upon  the  death  of  their  mother ; 
ajso  this  recital :  "  In  consideration  of  the  great  age,  and  the 
inability  of  our  mother,  Mary  Ann  Monson  of  said  New 
Haven,  to  manage  her  property  and  affairs,  and  our  mutual 
desire  to  provide  for  her  happiness  during  the  remainder  of 
her  life,  and  the  further  consideration  of  our  mutual  advan- 
tage in  securing  and  protecting  the  property  and  estate  of 
Mary  Ann  Monson,  as  well  as  the  property  and  estate  of  our 
late  father  Alfred  S.  Monson,  deceased,  we  have  mutually 
agreed,"  etc.,  etc. 

Concerning  this  paper  the  court  said  to  the  jury — "The 
paper  signed  January  80th,  1877,  by  Thomas  N.  and  Sarah 
P.  Dale,  and  Alfred,  Charles  and  Frank  Monson,  has  of  it- 
self no  effect  upon  the  capacity  of  Mrs.  Monson  to  make  a 
will  or  upon  her  legal  right  to  make  a  will.  Mrs.  Monson 
had  a  perfect  right  to  dispose  of  her  property  by  will  in  any. 
way  she  saw  fit,  even  if  such  disposition  was  entirely  incon- 
sistent with  the  terms  of  the  paper.  It  is  not  to  be  considered 
at  all  as  equivalent  to  a  judicial  finding  by  the  probate  court. 
Vol.  Lvn. — 10 
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that  she  needed  a  conservator,  or  that  she  was  incapable  of 
managing  her  affairs,  nor  of  any  other  alleged  fact  therein 
recited  or  referred  to.  As  Mi*s.  Monson  was  not  a  party  to 
this  paper,  therefore  in  so  far  as  it  professes  to  be  a  contract 
or  agreement  between  the  signers  thereto,  its  validity  is  in 
no  manner  affected  by  the  question  of  the  validity  of  the 
will  Therefore  its  true  interpretation  and  legal  effect  as 
between  the  parties  to  it  are  not  now  questions  in  issue. 
Even  if  that  paper  contains  a  true  statement  of  the  opinion 
of  any  person  who  signed  it  as  to  the  mental  capacity  of 
Mis.  Monson,  yet  it  is  to  be  regarded  simply  as  an  expres- 
sion of  the  opinion  of  such  person  as  to  her  condition  at  that 
time,  and  is  to  be  considered  in  connection  with,  and  as  af- 
fected by,  all  the  evidence  in  the  case  touching  the  question 
of  her  mental  capacity  and  condition.  In  so  far  as  that  paper 
is  signed  by  Thomas  N.  and  Sarah  P.  Dale,  inasmuch  as 
they  are  not  parties  to  this  suit,  and  as  their  statement  in 
that  paper  cannot  be  explained  and  qualified  by  their  appear- 
ance in  court  as  witnesses  subject  to  examination  and  cross- 
examination,  the  paper  cannot  be  considered  as  evidence  at 
all  of  their  opinion  or  of  their  statement  of  any  fact  or  claim 
asserted  by  them  or  either  of  them  therein.  The  paper  may 
be  considered  as  bearing  upon  the  motives  of  the  signers 
thereof  who  have  appeared  and  testified  in  the  case,  and  also 
as  bearing  upon  the  motives  of  Frederick  S.  Dale  as  a  wit- 
ness; and  in  so  far  as  the  jury  may  find  from  the  evidence 
that  Alfred  P.  Monson  believes  that  the  validity  of  the  paper 
is  involved  in  the  validity  of  this  will,  and  that  he  desires 
and  cannot  have  the  benefit  of  the  provisions  of  that  paper 
except  by  the  overthrow  of  the  will,  that  paper  may  he  con- 
sidered by  the  jury  in  weighing  his  testimony,  and  if  it 
discloses  a  motive  why  he  may  desire  to  set  aside  the  wilU 
the  jury  should  give  that  motive  due  weight  in  consicTering 
his  testimony." 

It  is  the  complaint  of  the  appellant  that  the  court  instructed 
the  jury  that  the  expression  of  the  opinion  of  Frank  A.  and 
Charles  C.  Monson,  in  the  paper,  as  to  their  mother's  capac- 
ity, was  to  be  considered  in  connection  with  and  as  affected 
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by  all  of  the  evidence  in  the  casfe  touching  that  subject. 
This  writing  was  not  in  evidenc^e  for  the  purpose  of  estab- 
lishing or  enforcing  any  right  of  contract  under  it.  It  was  in- 
troduced for  the  sole  purpose  of  showing  that,  although  Frank 
A.  and  Charles  C.  Monsou  were  then  in  court  claiming  that 
their  mother  had  testamentary  capacity,  yet  in  1877  they 
had  expressed  a  contrary  opinion.  Therefore  the  appellees 
had  the  right  to  claim  and  prove  that  the  opinion  in  1877 
was  the  result  of  ignoi-ance  of  facts ;  or  that  the  writing  was 
signed  without  due  consideration ;  or  because  they  thereby 
secured  important  advantages;  or  assign  any  good  reason 
why  the  writing  should  not  weigh  against  them  in  this  pro- 
ceeding. 

As  to  the  seventeenth  assignment  of  error.  Mr.  and  Mrs. 
Dale  not  being  parties  or  witnesses,  the  appellant  had  no 
right  to  prove  what  either  of  them  had  said,  either  in  writing 
or  orally,  as  to  the  capacity  of  the  testatrix. 

There  is  no  error  in  the  rulings  as  to  evidence,  nor  in  the 
charge  of  the  court.    A  new  trial  is  not  granted. 

In  this  opinion  the  other  judges  concurred. 


Samuel  L.  Bbonson  and  another,  Executors,  vs.  Isaac 
Strouse  and  others. 

New  Hayen  Co.,  June  T.,  1888.    Pabk,  C.  J.,  Cabpbntbb,  Pabdek, 
LooMis  and  Bbabdslbt,  Js. 

A  testatrix  directed  that  one  thousand  dollars  be  safely  inyested  by  her  ex- 
ecutors, and  the  interest  applied,  so  far  as  necessary,  to  keeping  in 
order  her  burial  lot,  and  the  surplus,  if  any,  given  to  *'some  poor 
deserving  Jewish  family  residing  in  the  city  of  New  Haven."    Held — 

1.  That  the  bequest  for  the  care  of  the  burial  lot  was  valid  ;  such  bequests 

being  put  upon  the  same  ground  with  public  and  charitable  uses  by 
Gen.  Statutes,  §  2951. 

2.  That  the  bequest  for  the  benefit  of  poor  deserving  Jewish  families  was 

valid. 
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3.  That  it  was  do  objection  to  Ihe  entire  bequest  that  there  were  two  sep- 
•  arate  uses  to  which  it  was  to  be  applied,  with  no  direction  as  to  the 

apportionment  between  them. 

4.  That  the  trustees  had  power  to  determine  in  their  discretion  what  sum 

should  be  applied  to  each  use;  also  what  Jewish  families  were  within 
the  condition  prescribed,  and  when  and  to  what  amount  they  would 
expend  the  surplus  for  their  benefit. 
Another  clause  provided  that  a  certain  fund  should  be  set  apart  and  the 
principal  and  income  applied  to  the  support  of  such  of  the  heirs  of  the 
testatrix  as  should  be  in  need  of  pecuniary  assistance.    Held — 

1.  That  the  beneficiaries  under  this  clause  were  to  be  persons  who,  if  the 

testatrix  had  died  intestate,  would  under  the  statute  of  distributions 
have  taken  a  portion  of  her  estate. 

2.  That  the  class  consisted  of  persons  liring  at  the  time  of  her  death. 

3.  That  the  bequest  therefore  did  not  violate  the  law  against  perpetuities. 

4.  That  if  no  member  of  the  class  described  should  be  in  need  of  pecuni- 

ary assistance,  it  was  the  duty  of  the  trustees  to  hold  the  fund  to  await 
any  future  demand  for  it ;  the  trust  to  terminate  when  the  fund  should 
be  exhausted  or  the  class  cease  to  exist 

[Argued  June  19th,  1888--declded  January  4th,  1889.] 

Suit  for  the  construction  of  a  will ;  brought  to  the  Su- 
perior Court  in  New  Haven  County,  and  reserved,  on  facts 
found,  for  the  advice  of  this  court.  The  case  is  fully  stated 
in  the  opinion. 

W.  L.  Bennett^  for  the  plaintiffs. 

E.  W.  Asher^  for  the  defendants,  heirs  at  law  of  the  tes- 
tatrix. 

Pardee,  J.  Esther  Ullman  died  in  1887,  leaving  a  will, 
by  which  she  required  the  executors  therein  named  to  sell 
the  real  estate  of  which  she  should  die  possessed  as  «oon 
after  her  decease  as  they  should  deem  it  expedient  so  to  do  ; 
and,  according  to  the  second  paragraph,  "  out  of  the  pro- 
ceeds thereof  to  invest  the  sum  of  one  thousand  dollars  in 
some  suitable  and  proper  security  at  interest,  and  with  said 
interest  or  a  sufficient  part  thereof,  to  pay  the  necessary  an- 
nual expenses  for  keeping  in  good  order  the  burial  plot  in 
which  my  dear  husband  and  myself  shall  lie  buried;  and  if 
any  surplus  shall  remain  out  of  said  interest  after  the  pay- 
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ment  of  the  aforesaid  necessary  expense,  I  will  that  said  sur- 
plus shall  be  given  to  some  poor  deserving  Jewish  family 
residing  in  the  city  of  New  Haven."  And  according  to  the 
fortieth  paragraph :  "  After  the  payment  of  each  and  every 
one  of  the  foregoing  legacies  and  bequests,  I  will  that  if 
there  shall  be  any  remainder  resulting  from  the  sale  of  said 
real  property,  such  rest,  residue  and  remainder  shall  be  set 
apart  and  the  principal  and  income  thereof  applied  to  the 
maintenance  and  support  of  such  of  my  heirs  at  Jaw  as  shall 
or  may  be  in  need  of  pecuniary  assistance.  The  times  and 
amount  of  such  payment  and  distribution  to  such  needy 
heirs  is  hereby  left  entirely  to  the  option  of  my  said  execu- 
toi-s,  and  no  creditor  of  any  such  heir  shall  have  any  claim 
thereon  ;  this  devise  being  intended  solely  for  the  peraonal 
benefit,  for  the  time  being,  of  such  beneficiary." 

The  executors  asked  the  Superior  Court  to  construe  the 
will  and  determine  as  to  the  validity  and  effect  of  the 
second  and  fortieth  paragraphs ;  and  the  case  is  reserved  for 
the  advice  of  this  court. 

As  to  the  two  uses  specified  in  the  second  paragraph,  it  is 
the  claim  of  the  defendants  that  the  first  is  not  charitable, 
and  that  the  second  b  not  certain. 

1.  By  statute  a  bequest  for  the  care  of  a  burial  lot  is  put 
upon  the  same  ground  with  a  public  and  charitable  use. 
Gen.  Statutes,  §  2951. 

2.  This  court  has  determined  that  bequests  were  valid  for 
the  following  uses :  In  "  aid  of  such  indigent,  needy  and 
meritorious  widows  and  orphan  childi-en  of  the  town  of 
Winchester  aforesaid  as  may  need  temporary  help  ; "  for  **  the 
special  benefit  of  the  worthy,  deserving,  poor,  white,  Ameri- 
can, Protestant,  Democratic  widows  and  orphans  residing  in 
the  town  of  Bridgeport ; "  for  "  the  charitable  assistance  and 
benefit  of  indigent  unmarried  Protestant  females  over  the 
age  of  eighteen  residing  in  the  city  of  Bridgeport;"  and 
for  the  **  founding  a  home  for  aged,  respectable,  indigent 
women  who  have  been  residents  of  the  city  of  New  Lon- 
don."   Upon  precedent,  therefore,  we  are  required  to  recog- 
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nize  the  validity  of  the  bequest  to  a  ^^  poor,  deserving, 
Jewish  family  residing  in  the  city  of  New  Haven." 

Upon  principle  also.  The  testatrix  has  created  a  testa- 
mentary tiiist ;  has  appointed  the  persons  named  as  the  ex- 
ecutors of  her  will,  trustees  ;  has  placed  in  their  keeping  as 
such,  a  fund ;  has  clothed  them  with  power,  and  put  upon 
them  an  obligation,  to  use  the  income  certainly  for  the  care 
of  her  burial  lot,  possibly  also  in  part  for  the  relief  of  the 
poor ;  and  has  required  of  them  the  exercise  of  their  dis- 
cretion as  to  the  time  and  amount  of  their  expenditure 
upon  the  lot. 

She  has  also  vested  them  with  power  to  select  the  family 
which,  according  to  their  judgment,  is  a  member  of  the  class 
specified  by  the  testatrix,  and  after  selection  to  determine 
when  and  to  what  amount  they  will  expend  the  income  or 
surplus  for  its  relief. 

Judicial  tribunals  would  have  assumed  a  responsibility, 
burdensome  because  unnecessary,  if  they  had  baiTed  testa- 
mentary relief  for  the  deserving  poor  until  some  human  test, 
of  absolute  certainty,  could  be  applied  to  the  moral  condi- 
tion, or  until  physical  necessities  could  be  brought  to  a  fixed 
standard  applicable  to  all  persons. 

Neither  this  testatrix,  nor  the  statute  of  charitable  uses, 
either  in  language  or  intent,  requires  impossibilities  of  these 
trustees.  They  are  appointed  to  no  more  difficult  duty 
than,  in  the  conscientious  exercise  of  a  discretion  guided  by 
an  average  intelligence,  to  select  a  family  resident  in  New 
Haven,  professing  the  Jewish  faith,  which  but  for  aid  from 
this  fund  would  not  have  such  food,  or  fuel,  or  clothing,  or 
shelter,  as  in  the  common  understanding  in  that  community 
are  necessary ;  a  family  which,  according  to  the  speech  of 
people,  is  of  good  report  as  to  morality. 

With  full  knowledge  that  mistakes  may  attend  the  dis- 
cretion of  trustees,  testators  continue  to  make  them  their 
almoners ;  and  as  the  law  gives  men  great  latitude  in  doing 
as  they  will  with  their  own,  even  after  death,  there  is  no 
legal  obligation  upon  courts  to  thwart  their  charitable  in- 
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tents  by  determiuing  that  no  man  can  know  that  another  is 
poor  nor  believe  that  he  is  mora). 

The  validity  of  a  trust  for  public  and  charitable  uses  is 
not  affected  by  the  fact  that  two  or  more  such  uses  may  be 
made  dependent  upon  one  fund,  even  where  the  creator  of 
the  trust  has  not  established  an  absolute  rule  for  division, 
if  he  has  clothed  the  trustee  with  power  to  establish  the 
proportion  from  time  to  time  at  his  discretion.  Neither  in 
fact  nor  law  is  there  greater  difficulty  in  apportioning  upon 
discretion  a  sum  between  two  uses,  than  in  selecting  upon 
discretion  one  individual  from  each  of  two  specified  classes. 

In  respect  to  the  fortieth  paragraph  likewise,  the  claim  of 
the  defendants  is  that  it  is  uncertain  and  indefinite ;  also 
that  it  violates  the  statute  against  perpetuities.  But  what 
has  been  said  aa  to  the  second  paragraph  is  equally  true  of 
the  fortieth. 

The  executors  are  trustees  here  also,  with  power,  and 
under  obligation,  to  exercise  their  discretion  by  selecting  as 
beneficiaries  some  member  or  members  of  a  class,  namely,  of 
tlie  heirs  of  the  testatrix,  who  may  be  in  need  of  pecuniary 
assistance  according  to  the  rule  hereinbefore  laid  down ; 
with  power  and  under  obligation  likewise,  after  selection,  to 
exercise  their  discretion  as  to  time  and  amount  of  assis- 
tance. 

Those  persons  living  at  the  death  of  the  testatrix  who,  if 
she  had  died  intestate,  would  under  the  statute  for  the  dis- 
tribution of  intestate  estates  have  taken  a  portion  of  her 
estate,  constitute  the  class  from  whom  the  beneficiaries  are 
to  be  selected. 

The  testatrix  having  used  no  words  of  postponement,  it 
is  presumptively  her  intent  that  this  trust  should  go  into 
operation  simultaneously  with  her  will ;  presumptively  her 
intent  to  make  the  trust  valid  rather  than  void.  Therefore 
the  class  is  to  consist  of  persons  in  being  at  the  death  of  the 
testatrix ;  closed  forever  at  that  moment ;  therefore  it  can- 
not offend  the  statute  against  perpetuities. 

If  then  there  was,  and  if  even  yet  there  is,  no  member  of 
that  class  in  ^^  need  of  pecuniary  assistance  ''  according  to 
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the  rule  laid  down,  it  yet  remains  the  duty  of  the  trustees 
to  hold  the  fund  to  await  the  possibilities  of  the  future  ;  to 
exhaust  it,  principal  and  interest,  if  necessary  to  meet  the 
requirements  of  the  testatrix ;  the  trust  to  terminate  when 
the  fund  shall  be  exhausted  or  the  class  shall  cease  to  exist. 

Upon  the  death,  resignation,  or  inability  to  act  of  any 
trustee,  his  place  is  to  be  supplied,  as  in  the  case  of  any 
other  testamentary  trust. 

The  Superior  Court  is  advised  that  the  bequests,  in  the 
second  and  fortieth  paragraphs  of  Esther  UUman's  will,  are 
all  valic^  according  to  the  rule  above  laid  down. 

In  this  opinion  the  other  judges  concurred. 


Sarah  B.  Hillhouse  vs.  John  Adams. 

yew  London  Co.,  May  T.,  1888.     Park,  C.  J.,  Cabpbnteb,  Pabdbb, 
LooHis  and  Bbabdslby,  Js. 

A  negotiable  note  made  by  the  defendant  to  H,  was  by  the  latter  fraudu- 
lently (transferred  to  the  plaintiff,  his  wife,  who  brought  suit  upon  it. 
The  defendant  was  a  creditor  and  would  have  had  a  right  of  set-off 
against  the  note  if  the  suit  had  been  brought  by  H,  Held  that,  the 
plaintiff  having  acquired  no  title  to  the  note  against  the  defendant, 
tlie  suit  would  be  regarded  as  brought  by  her  for  the  benefit  of  If,  as 
the  real  plaintiff,  and  that  the  defendant  could  make  his  set-off 
against  it. 

[Argued  May  29th— decided  July  20th,  1888.] 

Action  on  a  promissory  note  ;  brought  originally  before 
a  justice  of  the  peace,  and,  by  appeal,  to  the  Court  of  Com- 
mon Pleas  in  New  London  County.  Heard  before  Crump^ 
J".,  and  judgment  rendered  for  the  plaintiff  and  appeal  by  the 
defendant.     The  case  is  sufficiently  stated  in  the  opinion. 

S.  8.  Thresher  and  C,  W.  Comstock^  for  the  appellant. 

TF.  (7.  Noyes^  for  the  appellee. 
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Park,  C.  J.  The  plaintiff  seeks,  among  other  things,  to 
recover  the  amount  of  a  negotiable  note  of  forty  doUais 
given  by  the  defendant,  the  maker,  to  one  William  Hill- 
house,  and  by  him  endorsed  to  his  wife,  the  plaintiff.  The 
defendant  makes  a  general  denial,  and  further  answers  that 
the  transfer  of  the  note  to  the  plaintiff  was  made  by  William 
Hillhouse  when  hopelessly  insolvent,  for  the  fraudulent  pur- 
pose of  avoiding  payment  of  a  large  sum  which  he  was  then 
owing  the  defendant,  and  he  prays  the  court  to  declare  the 
transfer  void  and  allow  him  to  set  off  his  claim  against  it  in 
the  same  way  that  he  could  have  set  it  off  if  William  Hill- 
house  had  been  the  plaintiff. 

The  plaintiff  demurred  to  this  part  of  the  answer,  assign- 
ing the  following  grounds : 

1.  That  the  matters  therein  alleged  do  not  constitute  a 
defence  to  the  matters  alleged  in  the  complaint. 

2.  That  the  question  whether  the  transfer  was  or  was  not 
fraudulent  cannot  be  considered  upon  an  answer  to  this  com- 
plaint. 

The  court  sustained  the  demurrer  and  held  the  answer 
insuflBcient.     We  think  the  court  erred  in  so  holding. 

The  law  will  never  assist  fraudulent  parties  to  accomplish 
their  fraud,  but  will  leave  them  where  it  finds  them.  This 
i8  well  settled  law,  that  needs  only  to  be  stated.  Can  that 
principle  be  applied  here  ? 

The  demurrer  admits  the  allegation  of  the  answer  that 
the  note  was  fraudulently  transferred  to  the  plaintiff  for  the 
purpose  of  evading  the  claims  of  the  defendant.  The 
transfer  was  therefore  void  against  creditors  and  against  the 
defendant.  The  plaintiff  therefore  is  without  title  to  the 
note  as  against  the  defendant,  and  cannot  maintain  a  suit 
upon  it  against  him  ;  except  as,  having  the  bare  legal  title 
she  may  be  regarded  as  holding  the  note  in  trust  for  her  hus- 
band and  he  as  the  real  plaintiff,  in  which  case  the  suit 
would  be  open  to  the  defendant's  set-off.  1  Swift  Dig.,  488 ; 
Clark  V.  Fuller^  89  Conn.,  238;  The  law  will  never  aid  a 
fraudulent  scheme  in  any  of  its  stages.  The  object  of  the 
plaintiff's  suit  was  to  compel  the  payment  by  the  defendant 
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note  which  had  been   fraudulently  transferred  to  her, 

For  the  purpose  of  evading  his  right  of  set-off  against  it. 

court  will  aid  the  defendant  in  such  a  case  by  allowing 

to  make  the  set-off. 

lere  is  erroi  in  the  judgment  complained  of,  and  it  is 

'sed. 

this  opinion  Cabpenteb,  Pardee  and  LoOMis,  Js., 
aiTcd.    Beabdsley,  J.,  dissented. 


ss  H.  Webb,  Administbatob,  vs,  Augustus  E.  Lines 

AND   OTHERS. 

Saven  Co.,  June  T.,  1888.     Pabk,  C.  J.,  Cabpenteb,  Pabdbe, 
LooMis  aud  Beabdslby,  Js. 

given  by  apt  words  is  not  to  be  destroyed  or  diminished  except  upon 

ear  language. 

tator  by  cue  clause  gave  certain  estate  to  his  nephew^,  charging 

)on  the  legacy  an  anuuity  given  to  another  person  ;  and  by  the  next 

ftuse  provided  that  '*  in  case  of  the  death  of  A,'^  the  estate  should  go 
the  testator's  brother,  if  living,  and  if  not,  to  the  then  living  children 
his  brother  and  their  heirs.    Held  to  mean  the  death  of  A  in  the 

ietime  of  the  testator ;  and  that,  having  survived  the  testator,  A 

ok  the  property  in  fee. 

[Argued  June  12th— decided  July  20th,  1888.] 

IT  for  the  construction  of  a  will ;  brought  to  the  Su- 
r  Court  in  New  Haven  County,  and  reserved  on  facts 
i  for  the  advice  of  this  court.     The  case  is  fully  stated - 
e  opinion. 

W.  Ailing  and  S.  C.  Morehouse^  for  Augustus  E.  Lines. 

B.  Morris^  for  Jane  E.  Lines  and  Maiia  K.  Rowland. 

lRDEB,  J.  Frederick  Lines  made  his  will  in  1874  and 
in  1875.     Surviving  him   were  his  wife    Nancy,  his 
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brother  Augustus,  and  Augustus  E.  and  Jane  E.  Lines,  and 
Maria  K.  Howland,  these,  children  of  Augustus,  and 
Augustus  K.,  son  of  Augustus  E.,  insane.  The  widow, 
Augustus  and  Augustus  K.  Lines  have  since  died. 

After  certain  legacies  the  testator  gave  to  his  wife  the  use 
of  the  remainder  for  life. 

The  thirteenth  and  fourteenth  sections  of  the  will  are  as 
follows : 

"  18th.  All  the  rest  and  residue  of  my  estate  I  give  to 
my  nephew  Augustus  E.  Lines,  provided  he  makes  no  charge 
against  my  estate  for  services  rendered  as  executor,  and  that 
said  Augustus  E.  Lines  shall  pay  over  to  Sarah  Ford  Brad- 
ley the  yearly  annuity  or  net  income  which  I  have  be- 
queathed to  her  in  the  third  and  fourth  sections  of  my  will 
during  the  full  term  of  her  life ;  and  I  hereby  make  all  my 
real  and  personal  estate  chargeable  with  the  above  named 
legacies. 

"  14th.  In  case  of  the  death  of  my  nephew  Augustus  E. 
Lines,  and  his  son  Augustus  K.  Lines,  now  an  inhabitant  of 
the  Retreat  for  the  Insane  at  Hartford,  should  then  be  living, 
it  is  my  will  that  the  rest  and  residue  of  my  estate  given  to 
my  said  nephew  Augustus  E.  Lines  shall  go  to  my  brother 
Augustus  Lines  if  he  shall  then  be  living,  but  if  he  shall 
then  be  dead  it  shall  go  to  his  surviving  children  who  shall 
then  be  living  and  to  their  heirs,  to  be  equally  divided 
among  them,  except  that  a  sum  not  exceeding  four  hundred 
and  fifty  dollars  annually  shall  be  appropriated  out  of  said 
rest  and  residue  for  the  support  of  the  said  Augustus  K. 
Lines  in  said  Retreat  or  in  any  similar  institution  during  his 
natural  life,  and  at  his  death  the  said  appropriation  shall 
cease  to  exist  and  the  whole  remaining  rest  and  residue  shall 
go  as  heretofore  directed." 

Under  these,  Augustus  E.  claims  to  own  the  whole  estate 
in  fee,  subject  only  to  the  annuity  to  Sarah  Ford  Bradley. 
Jane  E.  Lines  and  Maria  K.  Howland  claim  that  he  takes 
only  a  life  estate,  remainder  to  themselves. 

The  administrator  de  bonis  non  asked  the  advice  of  the 
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Superior  Court  as  to  the  meaning  of  the  will,  and  the  case  is 
reserved  for  the  advice  of  this  court. 

By  the  thirteenth  paragraph  the  rest  and  residue  is  given 
to  Augustus  E.'  without  limitation  as  to  interest  or  time; 
in  words  apt  for  a  testamentary  gift  of  a  fee.  And  upon 
well  established  principles,  a  fee  thus  given  is  neither  to  be 
destroyed  nor  diminished  except  upon  clear  language. 

With  the  gift  there  is  imposed  the  obligation  to  pay  an 
annuity,  regardless  of  income ;  indicative  of  an  intent  to 
grunt  the  fee  from  which  to  make  punctual  payment  thereof. 

By  the  words  used  in  the  gift  to  his  wife,  "  for  and  dur- 
ing the  term  of  her  life,"  and  in  that  to  his  nephew,  ^^  all 
the  rest  and  residue  of  my  estate  I  give  to  my  nephew," 
the  testator  has  demonstrated  his  knowledge  of  the  differ- 
ence between  estates  for  life  and  in  fee. 

The  first  thirteen  sections  made  it  certain*that  he  intended 
to  die  testate  as  to  all  of  his  estate.  It  is  to  be  presumed 
that  he  intended  that  the  whole  should  vest  in  right  at  his 
decease. 

By  the  fourteenth  he  met  the  possible  event  of  the  death 
of  Augustus  E.  before  his  own,  by  sending  the  estate  in  fee 
up  to  the  father  of  Augustus  E.,  if  the  father  should  out- 
live both  his  son  and  the  testator  ;  if  not,  then  in  fee  to  such 
children  of  the  father  as  should  survive  both  him  and  the 
testator ;  preventing  intestacy  within  human  foresight. 

Whenever  as  here  the  devise  of  a  fee  in  terms  is  followed 
by  a  provision  for  a  devise  over  in  case  of  the  death  of  the 
first  devisee,  this  last  expression  is  held  not  to  refer  to  death 
under  all  circumstances,  and  therefore  not  to  be  restrictive 
of  the  prior  devise  to  a  life  interest ;  but  to  death  under  one 
circumstance,  namely,  death  before  that  of  the  testator,  and 
therefore  to  be  a  devise  over  in  substitution  only  upon  the 
happening  of  that  event ;  and  when  the  event  and  substitu- 
tion become  impossible  the  interest  of  the  fii-st  devise  be- 
comes absolute.  This,  unless  the  will  in  some  way  makes 
apparent  the  intent  of  the  testator  to  refer  to  death  under 
all  circumstances. 

By  the  thirteenth  section  the  testator  made  provision  for 
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his  insane  grand-nephew,  without  naming  him.  That  is,  he 
had  given  an  estate  to  his  father ;  natural  affection  would 
compel  the  application.  By  the  fourteenth,  if  Augustus  E. 
should  die  before  the  testator,  the  insane  son  surviving,  the 
testator  bound  his  estate,  in  whomsoever  it  should  vest,  to 
the  maintenance  of  that  son. 

The  Superior  Court  is  advised  that  the  devise  has  become 
absolute  in  Augustus  E.  Lines. 

In  this  opinion  the  other  judges  concurred. 


1  W    1571 
01     678 


Alexander  Santo  vs.  Sylvesteb  Maynabd. 

New  London  Co.,  Oct.  T.,  1888.    Park,  C.  J.,  CabpeIttbb,  Pakdbb, 
Looms  and  Beabdsley,  Js. 

The  act  of  a  servant  pursuant  to  his  master's  express  command  or  in  the 
regular  course  of  his  employment,  is  the  act  of  the  master,  and  at 
common  law  may  be  declared  on  as  such. 

Cor  Practice  Act  ( sec.  1.  )  provides  that  a  complaint  shall  contain  a  state- 
ment of  the  facts  constituting  the  cause  of  action.  But  under  this 
provision,  and  chapter  8,  section  1,  of  the  rules  established  under  the 
act,  the  pleader  may  state  acts  according  to  their  legal  effect,  but  must 
do  it  in  such  a  way  as  fairly  to  apprise  the  adverse  party  of  the  8ta>e  of 
facts  which  it  is  intended  to  prove. 

Where  the  pleading  is  not  such  as  to  give  this  information,  and  no  notice 
is  taken  of  the  omission  by  the  court  or  the  adverse  party,  it  would 
seem  that  the  validity  of  the  proceedings  would  not  be  affected. 

If  there  is  any  omission  in  the  pleadings  of  the  plaintiff  that  can  be  cured 
by  amendment,  the  defendant,  on  discovering  it,  ought  to  make  his  ob- 
jection seasonably,  so  that  there  may  be  an  amendment  before  trial ;  and 
if  he  postpones  it  till  the  evidence  is  in,  he  should  not  be  allowed  to 
gain  any  advantage  by  it. 

Where,  after  the  evidence  in  a  case  was  in,  the  plaintiff  was  allowed  to 
make  an  amendment  of  his  complaint,  which  was  not  a  surprise  to  the 
defendant  and  did  not  materially  affect  his  situation,  it  was  held  that 
the  court  properly  refused  to  allow  the  defendant  to  plead  anew  and  try 
the  case  over  again. 

[Argued  October  16th,  1888— decided  January  4th,  1880.] 
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Action  for  damages  for  aa  injury  to  the  plaintiff  and 
his  property  from  the  unlawful  and  negligent  act  of  the  de- 
fendant ;  brought  to  the  Court  of  Common  Pleas  in  New 
London  County,  and  tiied  to  the  court,  upon  a  general  de- 
nial, before  Crvmp^  J.  Facts  found  and  judgment  rendered 
for  the  plaintiff,  and  appeal  by  the  defendant.  The  case  is 
fully  stated  in  the  opinion^ 

J.  M.  Thayer  and  0.  F.  Thayer^  for  the  appellant. 

D.  Q-,  PerkinSj  for  the  appellee. 

LooMis,  J.  This  is  an  action  to  recover  damages  for  an 
injury  to  the  plaintiff  and  his  horse,  wa^on  and  harness, 
caused  by  his  horse,  while  he  was  driving  it,  taking  fright 
at  a  pile  of  wood  left  by  the  defendant  near  the  traveled 
path  in  a  public  highway. 

The  contention  before  this  court  relates  to  the  admission 
of  evidence,  to  the  allowance  of  an  amendment  to  the  com- 
plaint which  obviated  the  defendant's  objection  to  the  evi- 
dence, and  to  the  refusal  of  the  court  to  allow  the  defendant 
to  file  a  new  answer  to  the  amended  complaint  and  try  the 
case  anew. 

The  complaint  at  first  simply  charged  that  the  wood  con- 
stituting the  nuisance  was  unlawfully  and  negligently  placed 
in  the  highway  by  the  defendant,  and  the  parties  went  to 
trial  upon  the  general  issue,  and  the  proceedings  upon  the 
trial  are  described  as  follows  in  the  finding  of  the  court: 

'*  The  plaintiff  offered  evidence  to  prove,  and  proved,  that 
on  or  about  June  25th,  1887,  the  defendant's  son,  Clarence 
Maynard,  who  was  then  seventeen  years  of  age  and  lived 
with  his  father,  was  directed  by  him  to  cart  some  cord  wood 
from  the  defendant's  wood  lot,  where  it  then  was,  to  the 
Baltic  store,  where  it  had  been  sold  and  was  to  be  delivered 
by  the  defendant ;  and  that,  while  employed  about  the  busi- 
ness, Clarence,  without  the  express  consent  of  his  father, 
and  indeed  without  his  knowledge,  deposited  the  pile  of 
wood  described  in  the  complaint  upon  the  highway  at  the 
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place  stated.  It  was  further  proved  that  the  defendant's 
wood  lot,  from  which  he  directed  his  son  to  cart  the  wood, 
was  of  such  a  rough  and  uneven  surface  that  it  was  impos- 
sible there  to  pile  upon  a  cart  a  full  load  of  wood ;  and  that 
if  the  son  was  to  carry  a  full  load  to  Baltic  it  was  necessary 
for  him  to  deposit  some  of  the  wood  at  some  other  place 
than  in  the  lot,  to  top-off  his  load  with.  There  was  no 
place  so  convenient  for  this  as  that  selected  by  the  defend- 
ant's son  and  named  in  the  complaint.  The  defendant  had 
been  in  the  habit,  when  carting  wood  from  the  wood  lot  in 
company  with  his  son,  of  depositing  a  portion  of  a  load  of 
wood  along  the  highway,  for  the  puipose  of  topping-off  his 
loads,  and  he  testified  that  his  son  jn  so  acting  in  the  in- 
stance complained  of  was  doing  what  was  his  own  custom 
to  do  in  carting  wood;  namely,  to  leave  a  load  by  the  high- 
way to  top-off  with ;  that  a  good  workman  would  so  leave 
it,  and  that  the  place  chosen  by  the  son  was  a  good  place  for 
the  purpose. 

"The  wood  so  left  by  the  highway  was  an  object  calculated 
to  frighten  a  horse  of  ordinary  gentleness.  The  plaintiff's 
horse  was  such  an  one. 

"To  the  testimony  as  to  the  act  of  the  son  in  leaving  the 
wood  by  the  highway  the  defendant's  counsel  objected,  but 
did  not  state  the  ground  of  his  objection,  except  to  claim  in 
general  terms  that  it  was  irrelevant,  and  stated  that  he 
did  not  insist  upon  a  ruling  at  the  time,  but  agreed  to  have 
the  evidence  come  in,  reserving  the  right  to  ask  for  its  re- 
jection in  his  argument.  The  evidence  was  accordingly  ad- 
mitted when  offered,  and  upon  the  claim  of  the  defendant's 
counsel  in  his  argument  that  the  court  should  not  consider 
the  evidence  as  to  the  son's  negligent  act,  since  the  com- 
plaint contained  only  an  allegation  as  to  an  act  of  the  de- 
fendant personally,  the  plaintiff's  counsel  offered  the  amend- 
ment attached  to  the  complaint,  which  the  court  allowed 
(although  believing  the  complaint  as  it  stood  to  be  suffi- 
cient), on  the  ground  that  if  the  objection  had  been  speci- 
fically stated  at  the  time  the  evidence  was  offered  an  amend- 
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ment  would  have  been  asked  for  then  and  would  have  been 
allowed. 

"  The  defendant  objected  to  the  allowance  of  the  amend- 
ment, and  claimed  the  right,  if  the  amendment  was  permit- 
ted, to  file  a  new  answer  and  try  the  case  anew ;  but  the 
court  overruled  this  claim,  since  the  case  had  been  tried  on 
its  merits.  And  it  did  not  appear  to  the  court  that  the  sub- 
stance of  the  amendnient  was  a  surprise  to  the  defendant  or 
that  his  situation  would  have  been  materially  changed  had 
the  amendment  not  been  allowed." 

The  complaint  as  first  brought  set  forth  the  act  relied 
upon  for  recovery  according  to  its  legal  effect.  The  act  of 
a  servant  pursuant  to^  his  master's  express  command  or  in 
the  regular  coui*se  of  his  employment,  is  the  act  of  the  mas- 
ter. The  allegation  therefore  was  all  that  could  be  required 
under  the  strictest  rule  of  the  common  law. 

The  rule  of  the  common  law  was  that  "  all  things  must  be 
pleaded  according  to  their  legal  effect."  Gould's  Pleading 
chap.  3,  sec.  174.  But  although  the  rule  was  so  imperative 
in  form,  it  was,  in  some  cases  at  least,  permissive ;  for  where 
the  form  and  legal  effect  of  an  instrument  differed,  the 
pleader  at  his  option  could  either  state  its  legal  effect  or  re- 
cite the  instrument  in  hcec  verba  and  refer  its  legal  opera- 
tion to  the  court.     Gould's  Pl.,  chap.  3,  sec.  181. 

In  stjites  that  have  adopted  code  pleading,  which  re- 
quires that  the  pleading  shall  state  facts,  it  has  been  decided 
that  the  pleader  has  the  same  option  as  at  common  law. 
Stoddard  v.  Treadwell,  26  Cal.,  294 ;  Baleson  v.  Clark,  37 
Mo.,  31 ;  JoTies  v.  Louderman,  39  Mo.,  287.  In  Bennett  v. 
Judson,  21  N.  York,  238,  it  was  held  that  in  an  action  against 
a  principal  for  a  fraud  committed  by  his  agent,  it  is  proper 
to  charge  that  the  fmud  was  committed  by  the  principal. 

The  requirement  of  the  first  section  of  our  Practice  Act 
is  similar  to  that  of  the  codes  of  other  states,  that  the  facts 
constituting  the  cause  of  action  are  to  be  stated.  But  in 
the  rules  established  by  the  judges  we  find  this  provision  : 
''  Acta  and  contracts  may  be  stated  according  to  their  legal 
effect,  but  in  so  doing  the  pleading  should  be  such  as  fairly 
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to  apprise  the  adverse  party  of  the  state  of  facts  which  it  is 
intended  to  prove.  Thus  an  act  or  promise  by  a  principal 
(other  than  a  corporation)  if  in  fact  proceeding  from  an 
agent  known  to  the  pleader,  should  be  so  stated."  Rules 
under  Practice  Act,  ch.  3,  sec.  1. 

The  manifest  object  of  this  provision  was  to  carry  out 
a  fundamental  idea  of  the  Practice  Act,  that  the  plead- 
ings should  acquaint  the  opposite  party  with  the  precise 
claim  to  be  made.  The  court  will  of  course  enforce  so 
wholesome  a  provision.  But  if,  for  any  cause,  no  notice  of 
such  omission  is  taken  by  the  court,  or  by  the  parties,  we 
doubt  whether,  in  such  a  case  as  this,  it  could  affect  the 
validity  of  the  judgment.  In  the  illustration  of  the  rule  as 
given,  the  pleader  is  required  to  state  the  fact  referred  to,  if 
knoum  to  hirru,  which  implies  that  the  statement  of  such  a 
fact  is  not  an  indispensable  prerequisite  to  the  validity  of 
the  proceedings.  The  Practice  Act  is  to  be  commended  for 
its  provisions  to  guard  against  surprises  and  for  its  spirit  of 
truth  and  fairness.  But  the  same  spirit  that  requires  a 
plaintiff  to  acquaint  the  defendant  with  the  nature  of  his 
claim,  ought  to  actuate  the  conduct  of  the  latter  upon  the 
trial,  so  if  he  discovers  some  omission  in  the  pleadings  of 
the  plaintiff  that  can  be  cured  by  amendment,  he  ought  to 
be  held  to  make  the  objection  seasonably,  so  that  there  may 
be  such  amendment,  and  the  parties  may  reach  and  settle 
their  controversy  upon  its  merits ;  and  if  for  any  cause  he 
postpones  till  the  evidence  is  all  in,  a  statement  of  the  real 
nature  of  his  objection,  he  must  not  be  allowed  to  gain  any 
advantage  on  that  account. 

In  view  of  this  principle  we  consider  it  immaterial  to 
decide  whether  the  evidence  that  the  act  complained  of  was 
done  by  the  defendant  through  his  servant,  which  was,  at 
the  suggestion  of  the  defendant,  received  subject  to  a  gen- 
eral objection,  was  admissible  or  not  under  the  complaint  as 
it  originally  stood;  because  when  the  real  objection  was 
stated  upon  the  argument  the  plaintiff  moved  to  amend,  and 
the  court  allowed  the  amendment,  and  the  evidence  was 
received  in  support,  of  course,  of  the  complaint  as  amended. 
Vol.  Lvn. — ^11 
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this  amendment  and  in  receiving  the  evidence, 
tr  for  discussion  that  no  error  was  committed, 
efendant  further  complaios  that  he  was  not  per- 
the  amendment  to  file  a  new  answer  and  try  the 
Has  he  a  just  grievance  on  this  account?  The 
some  of  the  reasons  for  the  denial,  that  the  case 
ed  on  its  meiits,  and  that  it  did  not  appear  that 
ce  of  the  amendment  was  a  surprise  to  the 
r  that  his  situation  was  materially  changed, 
lourse  is  to  be  taken  as  true  in  the  absence  of 
the  record  to  the  contrary  ;  and,  if  true,  it  is  suf- 
on  referring  to  other  parts  of  the  finding  it  sug- 
e  statement  above  was  even  too  favorable  for  the 
or  it  did  appear  that  he  went  into  this  issue  as  to 
and  testified  himself  ^'  that  his  sod  in  so  acting 
mce  complained  of,  was  doing  what  it  was  his 
I  to  do  in  carting  wood,  namely,  to  leave  a  load 
hway  to  top-off  with ;  that  a  good  workman 
tve  it,  and  that  the  place  chosen  by  the  son  was 
5  for  the  purpose." 

far  towards  confessing  and  justifying  his  son's 
behalf.  Upon  a  new  hearing  would  he  have 
ently,  or  would  he  have  attempted  to  procure 
so  ?  All  the  presumptions  are  that  he  would 
)d  the  same  thing  on  another  trial.  Besides  the 
ience  to  show  that  the  defendant  was  not  sur- 
uld  be  most  natural  for  the  court  to  take  into  con- 
le  situation  of  the  parties.  The  defendant  was 
any  act  done  at  a  distance  from  his  home,  by  a 
b,  but  for  the  act  of  his  son,  seventeen  years  old, 
with  him  and  confessedly  in  his  service.  When 
was  sued  for  leaving  a  nuisance  at  a  particular 
>lace  on  the  highway  in  the  shape  of  a  pile  of 
ast  inquiry  would  have  informed  him  whether 
mplained  of  was  left  by  himself  or  his  son. 
jion  in  Bennett  v.  CoUinSy  52  Conn.,  1,  where  a 
low  the  defendant  to  plead  anew  was  held  to  be 
^as  founded  on  a  very  different  state  of  facts. 
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There  a  minor  was  sued  in  an  action  on  contract.  The 
amendment  allowed  after  the  trial  had  been  finished, 
changed  the  action  to  one  of  tort.  So  that  the  legal  ele- 
ments constituting  both  the  cause  of  action  and  the  ground 
of  defence,  were  changed  essentially.  But  here  there  was  no 
change  in  the  action.  The  only  change  was  to  supply  in  the 
complaint  the  omission  of  a  fact  showing  the  defendant  the 
precise  nature  of  the  claim,  of  which  it  is  certain  he  had 
notice  when  the  trial  commenced,  and  in  all  probability  he 
knew  it  long  before. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


William  A.  Beckley,  Trustee,  vs.  William  Lefping- 

WELL  AND  others. 

New  Haven  Co.,  Dec.  T.,  1888.    Park,  C.  J.,  Cabpentbr,  Pardee, 
LooMis  and  Beabdslbt,  Js. 

A  testator  bequeathed  estate  to  tmstees  ''  for  the  use  of  my  son  E  for  life, 
and  if  he  should  have  children,  to  them  and  their  heirs  forever;  but  if 
he  should  have  no  children,  then  at  his  decease  to  go  equally  to  my 
grandchildren,  their  heirs  and  assigns  forever."  E  died  after  the  testa- 
tor, having  had  no  children.  There  were  several  grandchildren  at  the 
testator's  death.  Held  that  the  grandchildren  took  as  a  class  a  vested 
contingent  remainder  at  the  death  of  the  testator,  subject  to  be  divested 
by  the  birth  of  a  child  to  J7,  and  that  the  class  opened  to  let  in  after- 
bom  grandchildren. 

Whether  an  executory  devise  may  in  any  case  so  far  vest  as  to  be  a  trans- 
missible and  devisable  interest  during  the  continuance  of  the  first 
estate:    Quaere, 

[Argued  December  4th,  1888— decided  February  16th,  1889.] 

Suit  for  the  construction  of  the  will  of  William  Leffing- 
well ;  brought  to  the  Superior  Court  in  New  Haven  County. 
Facts  found  and  case  reseryed  for  advice.  The  case  is  fully 
stated  in  the  opinion. 
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0.  S.  WhitCj  for  the  plaintiff. 

JT.  U.  Pardee^  with  whom  was  A.  McC.  Mathew%(m^  foi 
Emily  G.  W.  and  Lucy  A.  Leflftngwell. 

H.  Stoddard  and  J.  W.  Bristol^  for  Augustus  R.  S.  Foote 
and  others,  claiming  transmissible  interests  in  the  grandr 
children  of  the  testator. 

S.  E.  Baldtvin^  for  Sarah  B.  Leffingwell  and  others,  grand- 
children of  the  testator  and  children  of  Lucius  W.  Leffing- 
well. 

Caepbntbb,  J.  The  testator  died  in  1834.  He  left  a 
will  in  which  is  the  following  provision : — "  To  Roger  Sher- 
man Baldwin,  Samuel  J.  Hitchcock  and  Henry  White, 
Esqrs.,  and  to  the  survivor  and  survivors  of  them,  I  give 
and  devise,  in  trust  for  the  use  of  my  son  Edward  H.  Lef- 
fingwell during  his  natural  life,  [certain  property,  describ- 
ing it;]  and  if  said  Edward  H.  should  have  children 
begotten  in  wedlock,  to  descend  to  them  and  their  heira 
forever,  share  and  share  alike.  If  he  should  have  no  chil- 
dren, then  at  his  decease  to  go  to  my  grandchildren,  their 
heirs  and  assigns  forever,  share  and  share  alike." 

Edward  H.  Leffingwell  died  in  1888,  never  having  had 
any  children.  When  the  will  was  made,  and  at  the  time  of 
his  death,  the  testator  had  fifteen  grandchildren,  and  two  were 
subsequently  born.  Nine  of  these  grandchildren  died  during 
the  lifetime  of  Edward  H.,  four  of  whom  left  issue  surviv- 
ing, and  five  left  no  issue.  The  question  is — whether  those 
who  survived  Edward  H.  take  to  the  exclusion  of  the  others, 
or  whether  the  representatives  of  the  deceased  grandchildren 
take  the  share  which  their  deceased  parents  would  have 
taken.  Another  form  of  stating  the  question  is — did  the 
estate  vest  at  the  death  of  the  testator,  or  not  till  the  death 
of  the  life  tenant? 

It  is  agreed  that  the  grandchildren  take  as  a  class,  and 
that  the  class  opened  to  let  in  those  subsequently  bom. 
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It  is  contended  in  behalf  of  the  survivors,  that  the  devisees 
take  an  executory  devise,  and  that  it  was  of  such  a  nature 
that  it  did  not  vest  until  the  determination  of  the  life  estate. 
On  the  other  hand  it  is  claimed  that  it  was  a  vested  contin- 
gent remainder,— or  at  least  that  it  was  of  such  a  nature 
that  an  interest  vested  in  the  devisees,  and  that  the  interest 
was  transmissible  and  devisable. 

Was  it  an  executory  devise?  Those  who  maintain  the 
affirmative  cite  and  rely  on  Bristol  v.  Atwater^  50  Conn., 
402.  A  superficial  view  of  that  case  seems  to  support  that 
claim,  but  a  more  careful  consideration  of  it  leads  to  a  differ- 
ent conclusion. 

That  case  was  decided  on  two  grounds : — that  the  estate 
given  to  the  executors  as  trustees  was  a  fee,  and  that  the 
limitation  over  to  Charles  Atwater  and  others  was  a  fee 
limited  upon  a  fee,  and  so  was  an  executory  devise,  which 
could  not  vest  until  the  termination  of  the  prior  estate ;  and 
secondly,  that  the  persons  who  were  then  to  take  were  un- 
certain, and  could  not  be  known  until  the  death  of  the  life 
tenant,  Mrs.  Den  man. 

The  language  of  the  will  is — "  I  give  and  devise  to  my 
executors  in  trust  for  my  daughter,  Sarah  Denman,"  to  pay 
over  the  income  to  her  during  life,  etc.  The  gift  is  general, 
and  not  in  terms  limited  to  the  life  of  Sarah  Denmau,  while 
in  the  present  case  the  gift  to  trustees  is  an  estate  for  the 
life  of  Edward  H.  Leffingwell.  In  Bristol  v.  Atwater  the 
trustees  are  authorized  to  advance  from  time  to  time  so  much 
of  the  principal  as  may  in  their  judgment  be  necessary  for 
her  comfortable  support.  It  was  legally  possible  that  all 
the  principal  might  be  required  for  that  purpose ;  and  that 
is  some  evidence  that  a  fee  was  intended.  In  this  case  there 
is  no  such  provision,  and  a  life  estate  is  all  that  the  trust 
requires. 

In  Bristol  v.  Atwater  the  limitation  over  is  in  these  words; 
— "  But  if  she  leaves  no  children,  then  to  my  other  children,  or 
their  issue,  in  equal  shares ;  the  children  of  such  as  are  deceased, 
whether  of  children  or  grandchildren,  to  take  the  share  which 
their  deceased  parent  would  have  had.*'     Under  this  dause, 
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Atwater  died  during  the  lifetime  of  Sarah  Den- 
iren  or  grandchildren  as  the  case  might  have  been, 
taken  directly  from  the  testator  as  devisees,  and 
arles  Atwater  as  heirs.  Therefore  the  persons 
take  could  not  be  ascertained  until  the  death 
inant.  This  point  is  clearly  shown  in  the  opin- 
ler  the  gift  over  is  regarded  as  an  executory 
ontingent  remainder,  the  contingeticy  is  of  such 
bhat  no  interest  vested  in  Charles  Atwater  until 
Mrs.  Den  man. 

se  the  gift  over  is  to  the  grandchildren,  their 
signs  forever.  The  class  was  definite  and  cer- 
s  in  existence  when  the  testator  died.  The  con- 
Etched,  not  to  the  devisees  as  a  class,  but  to  the 
Iward  H.  Lefiingwell  dying  without  having  had 
question  was,  which  one  of  two  alternative 
ake  in  possession  ?  Both  could  not. 
ift  is  to  two  persons  or  classes  of  persons  in  the 
t  being  uncertain  which  will  take,  we  suppose 
ce  a  contingent  interest,  liable  to  divest  on  the 
r  not  happening  of  the  contingency  on  which  it 
1  this  case  however  only  one  of  tlie  two  alter- 

was  in   being — the   grandchildren   generally, 
i  opinion  that  that  class  took  the  whole  interest  at 

the  testator,  not  as  an  executory  devise,  but  as 
remainder,  subject  to  be  divested  by  a  condition 
the  birth  of  a  child  to  Edward  H.  LeflBngvvell. 
of  the  case  renders  it  unnecessary  to  consider 
executory  devise  may,  in  any  case,  so  far  vest  as 
missible  and  devisable  interest  during  the  con- 
bhe  first  estate.  Some  of  the  cases  cited  seem 
rtain  class  of  executory  devises  and  contingent 
}0  far  as  transmissible  qualities  are  concerned, 
le  footing,  thus  partially  abolishing  the  distinc- 
1  them,  and  greatly  simplifying  a  perplexing 
Le  common  law.  The  principal  distinction  left 
len  a  mere  expectancy  and  a  present  interest, 
T  absolute,  with  the  right  of  possession  post- 
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poned.  Whether  we  can  or  ought  to  follow  those  decisions 
ill  all  cases  is  a  question  we  will  not  now  undertake  to 
decide. 

The  Superior  Court  is  advised  that  the  trustees  took  a  life 
estate ;  that  the  grandchildren  took,  as  a  class,  a  vested  con- 
tiiigeut  remainder  on  the  death  of  the  testator ;  and  that  the 
class  opened  to  let  in  after-bom  grandchildren. 

In  this  opinion  the  other  judges  concurred. 


The  Town  op  Fairfield's  Appeal  from  Railroad 
Commissioners. 

Fairfield  Co.,  Oct.  T.,  1888.    Park,  G.  J.,  Cabpbntrb,  Pabdeb, 
Loomis  and  Bkabdslby,  Js. 

Section  8489  of  Oen.  Statutes  provides  that  the  railroad  commissioners, 
npon  the  petition  of  any  railroad  company  or  town,  may  order  the 
removal  of  grade  crossings,  determining  *'  what  alterations  shall  he 
made,  by  whom  done,  and  at  whose  expense."  A  later  section 
gives  a  right  of  appeal  from  the  order  to  the  Superior  Court.  Held 
that  under  this  statute  the  commissioners  have  power,  where  two 
highways  cross  a  railroad  at  points  so  near  that  they  can  be  brought 
together  before  crossing  with  slight  inconvenience  to  the  public,  to 
make  the  change,  although  It  involves  the  construction  of  a  short  length 
of  new  highway. 

Bat  the  course  of  an  established  highway  should  not  be  changed  if  a  sepa- 
ration of  grades  can  be  effected  without  such  change,  with  as  little  cost 
to  the  railroad  company  as  at  any  other  point. 

And  the  commissioners  have  not  power  to  turn  such  highway  from  its 
course  to  make  it  a  part  of  a  plan  for  accommodating  the  public  by 
new  ways  ordered  by  themselves. 

The  commissioners  under  the  statute  are  not  confined  to  an  apportionment 
of  the  expense  of  an  alteration  between  the  town  and  the  railroad 
company.  If  the  facts  are  so  unusual  as  to  justify  so  extraordinary  a 
proceeding,  they  are  permitted  to  impose  the  whole  burden  upon  the 
railroad  company. 

The  same  discretion  rests  with  the  Superior  Court  when  the  case  is  carried 
there  by  appeal.  But  the  exei*ci8e  of  it  by  that  court  cannot  be  re- 
viewed by  this  court 
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Where,  upon  a  petition  of  a  railroad  company  to  the  commissioners  for  an 
order  abolisbing  all  the  grade  crossings  in  a  town,  the  commissioners 
make  such  a  general  order,  and  on  appeal  by  the  town  from  the  order 
so  far  as  it  affects  one  of  the  crossings,  the  order  is  held  erroneous, 
and  there  is  nothing  in  the  record  to  show  that  the  crossing  in  ques- 
tion was  not  considered  by  the  court  upon  its  own  particular  facts,  the 
order  remains  unaffected  so  far  as  it  relates  to  the  other  grade  cross- 
ings. 

[Argued  December  19th,  1888— decided  February  15th,  1880.] 

Appeal  of  the  town  of  Fairfield  from  an  order  of  the 
railroad  commissioners  for  the  removal  of  grade  crossings 
within  the  town,  the  order  having  been  made  on  the  appli- 
cation of  the  New  York,  New  Haven  &  Hartford  Railroad 
Company ;  taken  to  the  Superior  Court  in  Fairfield  County. 
That  court  substantially  aflBrmed  the  order  of  the  com- 
missioners by  passing  an  order  that  all  the  grade  crossings 
should  be  removed,  but  disaffirmed  that  part  of  the  order 
which  required  the  town  to  pay  a  part  of  the  expense  of 
the  alterations  required.  The  town  appealed  to  this  court 
from  the  order  of  the  Superior  Court,  its  appeal  being  gen- 
eral in  form,  but  limited  by  its  reason  of  appeal  to  so  much 
of  the  order  as  related  to  a  crossing  known  as  the  Elwood 
crossing.  The  railroad  company  appealed  generally  from 
the  order,  but  in  its  reasons  of  appeal  assigned  only  the 
assessment  of  the  entire  expense  of  the  alt:;rations  upon  the 
company.     The  case  is  sufficiently  stated  in  the  opinion. 

J.  R.  Perry  and  W,  B.  Qlover^  for  the  town  of  Farfield. 

L.  Harrison  and  W.  D.  Bishop^  Jr.^  for  the  railroad  com- 
pany. 

Pardee,  J.  The  statute  (Gen.  Statutes,  §  3489,)  pro- 
vides that  upon  the  petition  of  any  town,  city,  borough  or 
railroad  company,  the  railroad  commissioners  maj^"  discon- 
tinue any  grade  crossing  of  highway  by  railway  and  deter- 
mine at  whose  expense  the  change  shall  be  made.  §  3491 
allows  an  appeal  to  the  Superior  Court. 

The  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany petitioned  the  commissioners  to  abolish  all  highway 
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grade  crossiugs  upon  its  line  in  the  town  of  Fairfield,  of 
which  there  are  several.  They  ordered  the  abolition  of  all 
these;  also  that  the  town  of  Fairfield  should  pay  twelve 
thousand  dollars  towards  the  cost  of  executing  the  order. 
One  of  these  is  known  as  the  Elwood  crossing,  and  is  at  a 
point  about  one  fourth  of  a  mile  west  of  the  Southport  sta- 
tion. At  the  station  the  public  cross  the  railway  at  their 
pleasure  as  upon  a  public  way.  The  commissioners,  finding 
both  of  these  crossings  to  be  dangerous,  ordered  the  aboli- 
tion thereof,  and  the  substitution  therefor  of  one  grade 
crossing  at  a  point  nearly  midway  between  them. 

The  town  appealed  to  the  Superior  Court  from  the  order 
of  the  commissioners.  That  court  affirmed  the  action  of 
the  commissioners  so  far  forth  as  the  abolition  of  all  grade 
crossings  is  concerned;  but  disaffirmed  it  so  far  forth  as  it 
required  the  town  of  Fairfield  to  pay  any  part  of  the  cost  of 
the  work. 

The  town  of  Fairfield  appealed  to  this  court  on  the 
ground  that  the  court  erred — 

1.  In  ordering  the  Elwood  crossing  closed. 

2.  In  ordering  the  Elwood  crossing  closed  upon  a  new 
and  different  crossing  being  substituted  therefor,  involving 
a  substantial  change  in  the  old  highway. 

3.  In  ordering  the  Elwood  crossing  closed  and  a  new  and 
different  crossing  substituted  therefor,  to  the  inconvenieuce 
of  the  traveling  public  and  adjacent  property  owners,  in 
order  that  the  railroad  company  might  be  saved  the  expense 
of  constructing  a  proper  approach  to  its  station  in  addition  to 
separating  the  grades  at  the  crossing  as  was  there  entirely 
feasible. 

4.  In  ordering  the  Elwood  crossing  closed  as  part  of  an 
arrangement,  a  controlling  element  in  and  motive  for  which 
was  a  provision  for  and  the  protection  of  a  de  facto  crossing 
which  was  not  before  the  court,  for  the  protection  of  which 
no  application  was  pending,  and  which,  so  far  as  appeared, 
was  not  even  a  highway,  but  an  approach  to  its  station  pro- 
vided by  the  railroad  company  over  its  own  land  and  subject 
to  its  control. 
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The  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany appealed  to  this  court  for  the  following  reasons : 

1.  That  the  court  erred  in  that  it  assessed  all  of  the  ex- 
pense of  removing  the  grade  crossings  in  the  town  of  Fair- 
field upon  the  railroad  company. 

2.  The  court  erred  in  that  it  overruled  the  claim  of  the 
railroad  company,  that  under  §  3489  of  the  General  Statutes 
it  was  the  intent  of  the  law  that  a  portion  of  the  expense  of 
removing  the  grade  crossings  should  be  assessed  upon  the 
town  in  a  case  like  the  one  at  bar,  and  that  the  court  had 
full  power  and  ought  to  assess  a  portion  of  the  expense 
upon  the  town. 

3.  The  court  erred  in  that  it  ruled  that  the  power  to  ap- 
portion the  expenses  was  a  discretionary  power,  and  in 
finding  that  under  the  facts  as  found  the  railroad  company 
ought  to  bear  the  whole  expense,  and  that  there  should  be 
no  apportionment  of  such  expense  between  it  and  the  town. 

According  to  the  finding,  many  persons  pass  from  the 
north  side  of  the  track  of  the  railroad  company,  to  its  South- 
port  station,  and  to  the  village  and  wharves  of  Southpoi-t, 
on  the  south  side  thereof,  at  a  point  near  the  station,  on  foot 
and  in  vehicles,  as  upon  a  highway.  But,  in  fact,  they  cross  as 
trespassers.  The  railroad  company  has  the  right  and  power 
to  prevent  such  crossing.  Upon  it  alone  is  the  responsibility, 
whatever  it  may  be,  for  allowing  the  public  to  come  into  any 
place  of  danger  upon  its  property.  Therefore  the  public 
who  desire  to  cross  the  track  in  the  vicinity  of  the  South- 
port  station,  have  one  highway,  and  one  only  for  their  use, 
namely,  that  at  Elwood  crossing.  But  the  public  have  not 
asked  fo^  any  other ;  it  has  not  been  determined  by  due 
process  of  law  that  their  convenience  requires  any  other ; 
nor  that  it  would  require  any  other,  even  if  the  railroad 
company  should  bar  the  trespass  crossing.  The  case  before 
the  commissioners,  therefore,  was  that  of  a  single  highway 
crossing,  with  no  suggestion  even,  in  legal  form,  that  public 
convenience  required  another,  nor  that  the  location  of  the 
existing  one  should  be  changed.  And  upon  the  finding  it 
is  quite  feasible  to  place  the  highway  and  the  railway  at  dif- 
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fei'ent  grades  at  the  El  wood  crossing  without  change  in  the 
course  of  either. 

The  commissioners  have  power  to  deal  with  existing  high- 
ways ;  and  where  two  cross  a  railway  at  points  so  near  to 
each  other  that  they  can  be  brought  together  before  cross- 
ing, with  great  saving  to  the  railroad  company,  and  with  in- 
appreciable inconvenience  to  the  public,  they  may  make  the 
change,  although  it  of  necessity  involves  the  construction  of 
a  short  length  of  new  highway ;  such  being  regarded  as  al- 
terations of  the  old,  not  as  the  establishment  of  new  ways. 
If  iu  the  case  before  us  they  had  found  a  highway  crossing 
at  the  station,  possibly  it  would  have  been  within  the  reason- 
able exercise  of  their  powers  to  have  brought  that  and  the 
Elwood  crossing  together.  The  saving  to  the  railroad  com- 
pany might  have  been  so  great,  and  the  inconvenience  to 
the  public  so  small,  as  to  justify  such  action. 

But  upon  the  record  the  commissioners  have  determined 
that  public  convenience  requires  a  highway  crossing  at  the 
station,  and  that  one  will  be  there  established,  and  assumed 
it  to  be  now  in  existence,  for  the  purpose  of  determining 
what  shall  be  done  in  reference  to  the  Elwood  crossing. 
This  they  have  not  the  power  to  do.  So  far  forth  as  they 
are  concerned,  every  established  highway  is  entitled  to  hold 
its  course  unchanged,  unless  affected  by  another  highway, 
if  thereby  sepapitian  of  grades  can  be  effected  with  as  little 
cost  to  the  railroad  company  as  at  any  other  point.  They 
have  not  the  power  to  make  such  way  a  part  of  a  plan  for 
the  accommodation  of  the  public  by  new  ways,  ordered  by 
themselves,  and  therefore  wrest  it  from  its  course. 

Therefore  upon  the  appeal  of  the  town  of  Fairfield  there 
is  error  in  the  judgment  of  the  Superior  Court. 

The  language  of  the  statute  is  that  ^  the  commissioners 
shall  determine  what  alterations  or  removals  shall  be  made, 
by  whom  done,  and  at  whose  expense."  Therefore  they  are 
not  confined  to  an  apportionment;  they  are  permitted  to 
apportion ;  also,  if  there  be  present  such  unusual  facts  as  to 
justify  a  proceeding  so  extraordinary,  they  are  permitted  to 
impose  the  whole  burden  upon  the  railroad  company. 
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The  same  discretion  goes  with  the  appeal  to  the  Superior 
Court,  and  there  it  is  exhausted.  The  exercise  of  it  by  the 
latter  is  beyond  revision  by  this  court. 

Therefore  upon  the  appeal  of  the  New  York,  New  Haven 
&  Hartford  Raihoad  Company,  there  is  no  error. 

The  directors  of  the  railroad  company  brought  three  peti- 
tions to  the  railroad  commissioners,  in  which,  taken  together, 
they  asked  for  orders  abolishing  all  grade  crossings  in  the 
town  of  Fairfield.  They  might  have  asked  for  this  in  one 
petition.  The  statute  permits  it,  not  because  the  question 
concerning  any  crossing  is  necessarily  controlled  or  even 
affected  by  that  concerning  any  other,  but  for  economy  in 
instituting  the  proceedings. 

The  Superior  Court,  upon  appeal,  so  far  granted  the 
prayer  of  the  railroad  company  as  to  pass  an  order  abolish- 
ing every  gi-ade  crossing  in  the  town.  Unless  the  record 
speaks  to  the  contrary,  the  presumption  will  be  that  every 
crossing  was  considered  upon  facts  solely  applicable  to  itself, 
precisely  as  if  the  petition  had  concerned  it  alone.  Indeed 
the  order,  although  by  statutory  permission  one  in  form, 
is  in  fact  an  aggregation  of  as  many  special  and  particular 
orders  as  there  are  crossings  ;  with  measurements,  specifica- 
tions, and  plans  adopted  to  each  by  name.  So  too,  unless 
the  record  speaks  to  the  contrary,  it  is  to  be  presumed  that 
the  assessment  of  expense  attendant  upon  the  change  of 
each  crossing  was  determined  upon  a  consideration  of  the 
facts  peculiar  to  itself. 

It  results  therefore  in  reality  that  there  are  pending  sev- 
eral petitions  as  distinct  from  each  other  as  if  there  had  been 
a  different  person  defendant  in  each,  in  all  of  which  the  rajQ- 
road  company  is  plaintiff,  in  each  of  which  one  specified 
grade  crossing  is  defendant.  Therefore,  so  far  as  the  rail- 
road company  is  concerned,  it  is  to  be  considered  as  having 
based  an  independent  appeal  upon  each  independent  order ; 
as  a  complaint  to  the  effect  that  the  assessment  upon  itself 
of  the  entire  expense  of  the  removal  of  each  grade  crossing 
is  erroneous.  We  have  decided  that  the  final  disposition  of 
that  question  is  in  the  discretion  of  the  Superior  CourU 
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So  far  as  the  appeal  of  the  town  of  Fairfield  is  concerned, 
it  is  only  with  regard  to  the  Elwood  crossing.  No  appeal  is 
taken  with  regard  to  any  other  cros^ng.  The  appeal,  it  is 
true,  is  general  in  form,  but  by  the  reasons  of  appeal  is  lim- 
ited to  this  particular  matter.  Therefore,  as  to  every  other 
crossing  the  railroad  company,  the  town,  and  all  individuals 
have  submitted  to  the  order  for  its  removal ;  the  Superior 
Court  has  compelled  the  railroad  company  to  pay  the  en- 
tire expense ;  thus,  as  to  all  these,  all  parties  are  concluded. 

We  have  determined  upon  a  question  of  law,  that  the  or- 
der for  the  removal  of  the  Elwood  crossing  is  erroneous ; 
therefore  the  question  as  to  that  crossing  is  in  the  Superior 
Court  for  a  new  trial ;  and  if  that  court  should  abolish  it  here- 
after, the  question  as  to  the  apportionment  of  expense  re- 
mains open.  The  record  does  not  suggest,  nor  can  there 
be  any  presumption,  that  the  order  of  the  Superior  Court, 
removing  all  grade  crossings,  and  assessing  the  entire  cost 
upon  the  railroad  company,  was  made  dependent  upon  the 
legality  of  its  order  to  remove  the  Elwood  crossing. 

In  that  portion  of  this  opinion  which  relates  to  the  appeal 
of  the  town  of  Fairfield,  Pabk,  C.  J.,  and  Carpenter,  J., 
concurred  \  LooMis  and  Beardsley,  Js.,  dissented.  In  that 
portion  of  the  opinion  relating  to  the  appeal  of  the  railroad 
company,  Looifis  and  Beardsley,  Js.,  concurred ;  Park, 
C.  J.,  and  Carpenter,  J.,  dissented. 


The  State  vs.  Thomas  Kinkead. 

New  LoDdon  Co.,  Oct  T.,  1888.    Park,  C.  J.,  Oabpeitteb,  Pardee, 
LooMis  and  Beardsley,  Js. 

The  Btatnte  Gen.  Statutes,  (§  3092,)  forbids  any  person  licensed  to  sell  liq- 
uors, to  *'  allow  any  minor  to  loiter  on  the  premises  where  such  liqnors 
are  kept  for  sale."  Held  to  be  no  defense  that  the  accused  did  not 
know  that  the  person  so  allowed  to  loiter  was  a  minor,  but  believed  him 
to  be  of  full  age. 
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The  accused  was  licensed  to  sell  liquors  at  No.  11  Franklin  St.  in  a  certain 
city.  The  premises  occupied  by  him  under  that  number  included  only 
one  room  about  twenty  feet  wide  and  thirty  deep,  into  which  a  door 
opened  from  the  street,  that  being  the  only  entrance.  The  space  was 
divided  into  a  front  and  rear  apartment  by  a  board  partition,  the  top 
of  which  was  about  eighteen  inches  below  the  ceiling,  which  ran  from 
one  side  to  a  small  enclosure  partitioned  off  for  an  office  on  the  other, 
which  opened  into  both  parts  of  the  room.  In  the  middle  of  the  parti- 
tion there  was  a  swinging  door,  not  so  high  as  the  partition  and  not 
extending  to  the  floor.  In  the  front  apartment  the  accused  sold  gro- 
ceries and  in  the  rear  one  liquors.  Two  of  the  minors  whom  he  was 
charged  with  allowing  **  to  loiter  on  the  premises  where  the  liquors 
were  icept  for  sale,''  were  in  the  front  apartment.  Held  that  the  court 
below  properly  left  it  to  the  jury,  as  a  question  of  fact,  whether  the 
front  apartment  was  a  part  of  the  premises  where  liquors  were  kept  for 
sale. 

If  a  judge  refers  incorrectly  to  a  statute  or  decisions  of  another  state,  it  is 
of  no  consequence  if  he  gives  the  law  to  the  jury  correctly. 

The  judge  below  said  in  his  charge — **  It  is  put  into  the  license  as  a  con- 
dition upon  which  a  man  may  sell  liquor,  that  he  shall  not  permit 
minors  to  loiter  on  the  premises  where  it  is  sold."  Held  not  open  to 
objection  as  causing  the  jury  to  regard  the  license  as  a  contract,  and 
not  to  harm  the  accused  if  they  did  so  regard  it,  it  being  clearly  under- 
stood by  them  that  the  accused  was  tried  solely  for  a  violation  of  the 
statute. 

[Argued  October  17th,  1888— decided  January  4th,  1889.] 

Complaint,  by  a  prosecuting  ageat,  for  allowing  minors 
to  loiter  about  premises  where  liquor  was  kept  for  sale,  the 
accused  being  a  licensed  vender  of  liquors ;  brought  to  the 
City  Court  of  the  city  of  Norwich  and,  by  appeal  of  the  ac- 
cused, to  the  Superior  Court  of  New  London  County,  and  in 
that  court  tried  to  jury  on  the  plea  of  not  guilty,  before 
Andrews^  J.  Verdict  guilty  and  appeal  by  the  accused  for 
errors  in  the  charge  of  the  court.  A  finding  of  facts  was 
made  on  the  appeal,  which  is  sufficiently  stated  in  the 
opinion. 

W.  H.  Shields  and  R.  M.  Douglass^  for  the  appellant. 

1.  It  appearing  that  the  minors  Hall  and  Lacey  were  only 
in  the  grocery  store,  the  accused  claimed  that  he  had  not 
violated  the  law,  as  he  had  not  allowed  them  to  loiter  on  the 
premises  where  the  liquors  were  kept  for  sale.  This  raised 
a  question  as  to  the  meaning  of  the  statute,  and  this  was  a 
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question  for  the  court  alone,  aud  it  erred  in  not  so  treating 
it.  Gen.  Statutes,  §  1630;  2  Swift  Dig.,  438.  Instead  of 
doing  this  the  judge  submitted  the  question  to  the  jury.  He 
should  have  instructed  them  that  under  a  fair  construction 
of  the  statute  the  front  room  could  not  be  regarded  as  a  place 
where  liquors  were  sold.  As  the  statute  creates  the  offense 
it  is  to  receive  a  strict  construction  in  favor  of  the  accused. 
MyerB  v.  The  State^  1  Conn.,  602,  505 ;  State  v.  Gregory^  47 
id.,  277 ;  State  v.  McMahan,  53  id.,  407,  418.  The  statute 
is  directed  at  the  place  ^^  where  such  liquora  are  kept  for 
sale,"  not  at  the  place  which  the  license  may  designate 
as  that  where  the  licensee  may  sell.  The  law  itself  con- 
templates that  traflSc  will  be  carried  on  in  one  room,  for  it 
provides  (§  3072)  that  the  license  shall  be  hung  up  "in 
the  room  where  the  sale  so  licensed  is  to  be  carried  on." 
Licenses  are  often  made  out  to  a  hotel  by  its  number  on  the 
street,  and  that  entrance  leads  to  many  rooms.  The  pro- 
prietor sets  apart,  as  the  accused  did,  a  place  for  a  bar-room. 
In  such  cases  it  has  never  been  claimed,  nor  would  it  be 
contended,  that  it  was  unlawful  for  a  minor  to  stay  in  the 
room  next  to  the  bar-room,  or  in  the  corridor  opposite  the 
bar-room  door,  or  in  the  chambers  of  the  hotel.  Nor  would 
it  be  unlawful  for  a  minor  to  loiter  on  the  side-walk  in  front 
of  the  door  of  a  saloon.  And  the  plain  reason  is  that  the 
minor  is  not  on  the  premises  **  where  such  liquors  are  kept 
for  sale."  The  spirit  and  purpose  of  the  law  is  to  keep 
minors  out  of  the  place  where  the  liquor  is  sold  and  drunk. 
Its  purpose  is  not  to  keep  minoi-s  out  of  a  grocery  store, 
cigar  store,  or  hotel  apartments,  that  so  frequently  are 
adjacent  to  bar-rooms. 

2.  The  judge  made  it  appear  to  the  jury  that  the  prisoner 
had  contracted  with  the  state  in  his  license  not  to  allow  a 
minor  to  loiter  in  his  saloon.  He  said :  "  So  I  say  that  it  is 
put  into  the  license  as  a  condition  upon  which  a  man  may 
sell  liquor,  that  he  shall  not  sell  it  to  a  minor,  nor  permit 
minors  to  loiter  on  the  premises  where  it  is  sold."  That  is 
not  the  fact.  Certain  laws  were  printed  on  the  license  as 
required  by  section  3070  of  the  statutes.     It  was  simply  mak- 
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ing  known  the  law  to  the  licensee ;  a  very  different  thing 
from  a  contract  or  condition  "put  into  the  license."  More- 
over our  court  has  decided  that  a  liquor  license  has  no  ele- 
ment of  contract  about  it.  La  Croix  v.  County  Commissioners^ 
49  Conn.,  591.  The  jury  must  have  got  the  notion  that 
they  were  trying  the  question  whether  the  defendant  had 
fulfilled  a  contract  with  the  state,  and  not  the  question 
whether  or  not  he  had  committed  a  crime. 

3.  There  is  no  statute,  and  never  has  been  in  Massachu- 
setts, making  it  a  crime  to  allow  a  minor  to  loiter  in  a 
liquor  saloon.  The  only  statute  on  that  subject  is  one  creat- 
ing a  forfeiture  in  such  case  of  $100  to  the  parent  or  guar- 
dian, "  to  be  recovered  in  an  action  of  tort."  Nor  was  there 
a  decision  of  Massachusetts  courts  therefor,  such  as  the 
judge  stated  to  the  jury.  The  court  therefore  misstated  the 
law  and  the  fact  when  he  said  to  the  jury  that  Massachusetts 
first  had  the  law,  and  that  the  Connecticut  legislature 
adopted  it,  and  its  construction  as  given  by  the  Massachu- 
setts court. 

4.  The  case  shows  that  the  minor  Murphy  was  very  large  and 
six  feet  tall,  and  that  he  had  considerable  beard.  The  prisoner 
"claimed  that  he  honestly  believed,  and  was  justified  in 
believing,  that  Murphy  was  more  than  twenty-one  years 
old."  That  mistake  of  fact,  with  due  care  on  the  prisoner's 
part  to  keep  within  the  law,  was  a  legal  defense.  "  A  man's 
act  does  not  make  him  guilty  unless  his  intention  be  also 
guilty,"  is  a  fundamental  and  immutable  principle  of  crimi- 
nal jurisprudence.  In  Myers  v.  The  State^  before  cited, 
Gould,  J.,  says:  "Hence,  also,  ignorance  or  mistake  in 
point  of  fact  (for  ignorance  of  law  I  admit  cannot  be  averred) 
is,  in  all  cases  of  supposed  offense,  a  sufficient  excuse." 
Bishop  on  Statutory  Crimes,  §  1021,  says :  "  If,  according 
to  just  doctrines,  as  held  by  some  courts,  and  as  it  would  be 
held  by  most  on  careful  consideration  of  the  question,  a 
statute  forbids  the  sale  to  minors,  and  the  seller,  using  due 
care,  is  deceived  and  really  believes  that  the  person  to  whom 
he  sells  Ls  of  age,  while  the  fact  is  otherwise,  he  does  not 
commit  the  offense."    And  Butleb,  J.,  says,  in  giving  the 
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opinion  of  the  court  in  Morris  v.  Platt^  32  Conn.,  83: — 
"  Doubtless  the  question  whether  the  belief  was  reasonable 
or  not  must  in  either  proceeding  be  ultimately  passed  upon 
by  a  jury ;  and  the  assailed  judges  at  the  time  upon  the 
force  of  the  circumstauces  when  he  forms  and  acts  upon  his 
belief,  at  the  peril  that  a  juiy  may  think  otherwise,  and  hold 
him  guilty.  But  in  the  language  of  Judge  Bronson,  in  the 
thoroughly  considered  case  of  Shorter  v.  The  People^  (2 
Comstock,  193),  he  will  not  act  at  the  peril  of  making  that 
guilt,  if  appearances  prove  false,  which  would  be  innocence 
if  they  proved  true.  And  such  is  the  law  as  cited  by  Judge 
Swift  (2  Swift  Dig.,  285)  from  Selfridge^s  case^  and  as  held 
on  a  careful  review  of  all  the  cases  in  Shorter  v.  The  People^ 
and  in  numerous  other  cases  which  may  be  found  cited  there, 
and  in  Bishop  on  Criminal  Law,  Vol.  2d,  page  561,  and  it  is 
the  law  of  the  land."  And  the  same  doctrine  is  again  stated 
by  the  same  judge,  then  chief  justice,  in  giving  the  opinion 
of  the  court  it  State  v.  Stanton^  37  Conn.,  424.  See  also 
Bishop  on  Statutory  Crimes,  §§  132,  355,  356,  357,  862, 
1021 ;  1  Bishop  Crim.  Law,  §§  182,  368-372 ;  Raymond  v. 
Fish,  51  Conn.,  99;  State  v.  &088,  59  Verm.,  266;  People  v. 
Stevens,  109  N.  York,  159. 

J.  M.  Thayer,  State's  Attorney,  and  D.  G.  Perkins,  for  the 
State. 

Carpenter,  J.  This  is  an  information  for  allowing 
minors  to  loiter  on  the  premises  where  intoxicating  liquors 
were  kept  for  sale  under  a  license.  There  are  three  counts 
in  the  information,  but  the  state  claimed  only  one  conviction 
and  one  penalty.  The  accused  was  convicted,  and  he 
appealed  to  this  court. 

Two  questions  were  raised  on  the  trial,  and  are  presented 
here  by  the  reasons  of  appeal :  1.  Was  the  place  where  two 
of  the  minors  loitered  a  part  of  the  premises  where  liquors 
were  kept  for  sale  within  the  meaning  of  the  statute? 
2.  Can  the  accused  be  convicted  of  allowing  the  other  minor 
to  loiter  on  his  premises,  he  not  knowing  that  he  was  a 
Vol.  Lvn— 12 
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minor,  but  supposing  and  believing  that  he  was  of  age? 
These  are  the  principal  questions,  and  we  will  consider 
them  in  their  order. 

The  first,  second,  third,  sixth  and  seventh  reasons  of  appeal 
relate  to  the  first  question. 

The  license  was  to  sell  liquor  at  No.  11,  Frauklin  street. 
The  door  under  that  number  opened  into  a  room  about  thirty 
feet  long  by  about  twenty  feet  wide.  The  defendant  car- 
ried on  the  ordinary  grocery  business  in  the  front  part  of  the 
room  and  the  liquor  business  in  the  rear.  The  two  parts 
were  partially  separated  by  a  partition  extending  from  the 
floor  to  within  eighteen  or  twenty  inches  of  the  ceiling.  On 
one  side  was  an  enclosure  about  five  feet  square,  used  for  an 
ofiSce,  with  an  opening  into  each  part  of  the  room.  Through 
these  openings  there  was  a  passage-way  from  the  front  to 
the  rear  room.  Near  the  center  of  the  partition  there  was  a 
swinging  door,  held  in  place  by  a  spring,  which  did  not  reach 
the  floor  nor  the  top  of  the  partition.  Two  of  the  minors. 
Hall  and  Lacey,  only  loitered  in  the  front  part  of  the  room 
where  the  grocery  business  was  carried  on. 

The  counsel  for  the  accused  requested  the  court  to  charge 
the  jury  as  follows :  "  If  the  jury  shall  find  that  the  minors, 
Lacey  and  Hall,  were  in  that  part  of  the  premises  set  apart 
by  Kinkead  for  a  grocery  store,  and  that  Kinkead  did  not 
keep  intoxicating  liquors  in  the  grocery  store  for  sale,  there 
can  be  no  conviction  of  the  prisoner  of  the  crime  charged  as 
to  Lacey  and  Hall  loitering  there."  The  court  responded 
as  follows :  ^^  I  have  explained  that  substantially,  gentlemen. 
This  request  says,  Hhat  part  of  his  premises.'  I  shall  not 
be  able  to  limit  it  in  that  way,  because  the  statute  says 
'premises,'  and  I  certainly  cannot  say  that  one  part  of  the 
premises  is  innocent  and  the  other  part  not.  You  must  pass 
upon  the  word  ^  premises.'  If  the  premises  upon  which  the 
liquor  was  kept  for  sale  include  only  the  inner  room,  then 
Lacey  and  Hall  did  not  loiter  there;  but  if  they  include 
both  the  grocery  and  the  inner  room,  the  terra  premises 
covers  the  whole.  So  I  cannot  give  that,  gentlemen,  in 
that  way."     In  another  part  of  the  charge  the  court,  after 
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giving  a  definition  of  the  word  "premises,"  left  it  to  the 
jury  to  determine  as  a  question  of  fact  whether  the  part  of 
the  room  used  for  the  grocery  business  was  a  part  of  the 
premises  where  liquors  were  kept  for  sale. 

But  it  is  claimed  that  it  was  the  duty  of  the  court  to  con- 
strue the  statute  and  submit  its  construction  to  the  jury. 
That  might  be  so  if  the  statute  was  ambiguous.  But  it  is  not ; 
it  is  in  plain  language  and  free  from  uncertainty.  What- 
ever doubt  there  is  arises  from  the  circumstances  of  the  case. 
That  being  so  it  was  for  the  jury  to  say  whether  the  place 
in  question  was  a  part  of  the  premises.  The  course  taken 
with  this  question  was  the  proper  one.  State  v.  WillianMon^ 
42  Conn.,  261. 

The  second  question  relates  to  the  minor  Murphy.  He 
was  confessedly  in  that  part  of  the  room  where  liquors 
were  kept  and  sold.  The  accused  asked  the  court  to  charge 
"  that  if  the  jury  find  that  Kinkead  honestly  believed  Den- 
nis Murphy  to  be  a  person  over  the  age  of  twenty-one  years, 
and  had  reasonable  ground  for  so  believing,  and  acted  on 
that  belief  in  allowing  him  to  be  in  his  bar-room,  he  should 
not  be  convicted  of  the  crime  charged,  though  in  fact  Mur- 
phy was  a  minor."  The  coui*t  declined  to  give  that  instruc- 
tion, but  said  to  the  jury  that  if  Murphy  was*in  fact  under 
twenty-one  years  of  age,  whatever  the  belief  of  the  accused 
was,  he  was  still  guilty. 

Closely  allied  to  this  question,  so  much  so  as  to  be  a  part 
of  it,  is  the  claim  of  the  accused  made  to  the  jury, ''  that  the 
essence  of  all  crime  is  an  evil  intent  and  purpose  in  the  ac- 
cused, and  that  a  man's  act  does  not  make  him  guilty  unless 
his  intention  is  also  guilty."  The  argument  seems  to  be 
that  if  the  accused  did  not  know  that  Murphy  was  a  minor 
he  could  not  have  intended  a  crime.  This  argument  is 
specious  but  it  is  hardly  sound.  We  have  no  Occasion  to 
impute  to  the  legislature  an  intention  to  make  an  act  a 
crime  irrespective  of  the  intent;  for  it  is  competent  for  the 
legislature  to  supply  the  intent  by  making  circumstances 
equivalent  thereto.  It  has  virtually  said  that  if  a  licensed 
pei-son  allows  one  who  may  or  may  not  be  a  minor  to  loiter 
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on  his  premises,  without  using  means  to  ascertain  the  fact, 
he  shall  be  guilty  of  the  offense  if  the  person  proves  to  be  a 
minor.  The  statute  is,  in  substance,  that  every  licensed 
person  who  shall  allow  any  minor  to  loiter  on  the  premises 
where  such  liquors  are  kept  for  sale,  shall  be  fined  not  more 
than  fifty  dollars,  or  be  imprisoned  not  less  than  ten  nor 
more  than  sixty  days,  or  both.  It  makes  a  wide  difference 
in  the  scope  and  effectiveness  of  the  statute  whether  it  is 
construed  as  requiring  the  accused  at  his  peril  to  know 
whether  persons  who  loiter  there  are  minors,  or  whether  we 
interpret  it  as  meaning  simply  that  he  shall  not  permit  one 
to  loiter  there  whom  he  knows  to  be  a  minor.  We  think 
the  former  is  the  correct  construction.  The  object  of  the 
statute  cannot  be  misunderstood.  It  is  to  protect  the  young 
from  the  dangerous  and  contaminating  influences  which,  to 
a  greater  or  less  extent,  attend  places  where  intoxicating 
liquors  are  sold. 

The  ages  of  persons  who  frequent  such  places  may  be 
easily  ascertained.  Inquiry  properly  directed  can  hardly 
fail  to  elicit  the  desired  information.  If  a  case  of  doubt 
should  arise,  he  can,  without  harm  or  detriment  to  his  busi- 
ness or  himself,  keep  on  the  safe  side.  It  is  not  unreasona- 
ble that  the  responsibility  should  be  thrown  on  him.  If  he 
neglects  to  use  the  necessary  means  to  ascertain  the  age, 
the  legislature  may  well  say  that  his  want  of  knowledge 
shall  not  excuse  him. 

A  preceding  clause  of  the  same  section  makes  it  an  of- 
fense to  sell  to  "any  habitual  drunkard,  knomng  him  to  be 
mch"  If  the  intention  had  been  to  make  knowledge  essen- 
tial in  cases  of  minors,  such  intention  would  have  been 
expressed.  The  absence  of  such  a  qualifying  clause  is  sig- 
nificant. 

There  ai'e  some  questions  of  minor  importance,  which  the 
accused  appears  not  to  have  made  on  the  trial,  but  which 
he  raises  in  his  reasons  of  appeal  by  way  of  exceptions  to 
the  charge. 

1.  The  court  said  to  the  jury : — "  Were  they  allowed  to 
loiter  on  the  premises  ?  *  *  *  It  would  be  *  alio  wing' if  they 
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came  there  and  stayed,  and  the  accused  did  not  request  them 
to  go  away.'*  The  counsel  for  the  accused  criticise  this  by 
saying  that  the  judge  eliminated  an  essential  element — the 
presence  of  the  prisoner  in  the  saloon,  and  the  knowledge 
that  the  minors  were  there.  They  overlook  the  fact  that 
the  sentence  quoted  is  immediately  followed  by  this: — "  In 
other  woitJs,  if  they  were  there  and  the  cLccused  knew  it,  and 
took  no  means  to  cause  them  to  go  away,  that  would  be 
allowing." 

2.  The  court  said :  ^^  So  I  say  that  it  is  put  right  into  the 
license  as  a  condition  upon  which  a  man  may  sell  liquor, 
that  he  shall  not  sell  it  to  a  minor,  nor  permit  minors  to  loi- 
ter on  the  premises  where  it  is  sold."  This  is  objected  to 
as  causing  the  jury  to  understand  that  the  license  was  a 
contract.  If  that  were  true  we  do  not  see  how  it  could  harm 
the  accused.  But  we  do  not  so  understand  the  charge. 
The  attention  of  the  jury  was  called  to  the  fact  that  the 
license  was  subject  to  certain  conditions  or  limitations  ex- 
pressed therein.  That  was  unnecessary,  perhaps,  but  it  was 
not  erroneous.  The  court  made  it  entirely  plain  that  the 
offence  charged  was  under  the  statute.  The  accused  could 
not  be  legally  aggrieved  thereby. 

3.  If  it  be  conceded  that  the  judge  was  mistaken  in  his  ref- 
erence to  the  Massachusetts  statute  and  decisions,  yet  it  is 
of  no  importance  so  long  as  he  gave  the  law  to  the  juiy  cor- 
rectly. 

4.  The  accused  complains  that  the  court  omitted  to 
charge  concerning  certain  matters  of  a  general  nature,  con- 
cerning which  there  was  no  dispute  and  no  question  made ; 
also  detached  sentences  are  selected  from  the  charge  and  ob- 
jected to  or  criticized.  We  will  only  say  generally  in  re- 
spect to  all  such  matters  that  we  see  nothing  in  any  of  them 
that  is  objectionable.  The  charge  must  be  taken  as  a  whole, 
and  in  interpreting  it  regard  must  be  had  to  the  questions 
in  dispute. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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Alice  F.  Lakb's  Appeal  fbom  Pbobatb. 

Habttobd  Dist.,  Oct.  T.,  1888.    Pabk,  C.  J.,  Cabpknteb,  Pabdee, 
LooMis  and  Bbabdsley,  Jb. 

A  will  was  executed  in  this  state  in  1879,  which  was  attested  by  three  wit- 
nesses, who  subscribed  their  names  as  such  In  the  presence  of  the  tes- 
tatrix, but  not  of  each  other.  The  statute  then  in  force  required  that 
the  witnesses  should  subscribe  in  the  presence  of  each  other.  In  1885 
a  statute  was  passed  in  these  words:  *'  No  will  or  codicil  shall  be  yalld 
to  pass  any  estate,  unless  it  be  in  writing,  subscribed  by  the  testator, 
and  attested  by  three  witnesses,  each  of  them  subscribing  in  his  pres- 
ence."   The  testatrix  died  in  1888.    Held, 

i:  That  the  act  of  1885  could  not  be  construed  as  having  a  retrospectiye 
operation. 

2.  That  the  execution  of  the  will,  not  being  valid  by  the  statute  in  force 
when  it  was  made,  did  not  become  valid  by  the  act  of  1885. 

[Aigued  October  2d,  1888— decided  January  4th,  1880.] 

Appeal  from  a  probate  decree  approving  and  allowing  an 
instrument  purporting  to  be  the  will  of  Hannah  P.  Dim- 
mick,  deceased  ;  taken  to  the  Superior  Court  in  Windham 
County,  and  heard  before  Sandford^  J.  The  court  found 
the  following  facts : 

The  instrument  in  question  was  signed  by  the  testatrix 
as  her  will  at  Killingly,  in  this  state,  in  January,  1879,  but 
on  what  day  of  the  month  did  not  appear.  The  follovring 
attestation  was  placed  upon  it,  below  the  signature  of  the 
testatrix : 

"  Signed,  sealed,  published  and  declared  by  the  said  Han- 
nah P.  Dimmick  as  and  for  her  last  will  and  testament,  in 
presence  of  us,  who  in  her  presence,  and  in  the  presence  of 
each  other,  and  at  her  request,  have  subscribed  our  names  as 
witnesses  hereto. 

Elizabeth  P.  Chambeklin,    \ 
JosHTTA  Perkins,  S  Witnesses." 

Daniel  P.  Bublingham.         ) 
The  witnesses  did  not,  in  fact,  subscribe  their  names  in 
the  presence  of  each  other,  though  all  did  so  in  the  presence 
of  the  testatrix. 
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The  statute  in  force  when  the  will  was  executed  was  as 
follows :  "  No  will  or  codicil  shall  be  valid  to  pass  any  estate 
unless  it  be  in  writing,  subscribed  by  the  testator,  and 
attested  by  three  wituesses,  all  of  them  subscribing  in  his 
presence  and  in  the  presence  of  each  other ;  aud  all  wills 
executed  according  to  the  laws  of  the  state  or  country 
where  they  were  executed  may  be  admitted  to  probate  in  this 
state."     Revision  of  1876,  p.  869,  sec.  2. 

In  1885  the  following  statute  was  passed :  "  No  will  or 
codicil  shall  be  valid  to  pass  any  estate  unless  it  be  in  writ- 
ing, subscribed  by  the  testator,  and  attested  by  three  wit- 
nesses, each  of  them  subscribing  in  his  presence.  *  »  ♦  * 
Gen.  Statutes,  §  538. 

The  testarix  died  in  1888,  the  act  of  1885  still  continuing 
in  force. 

Upon  these  facts  the  court  held  the  execution  of  the  will 
to  be  invalid,  and  reversed  the  decree  of  the  court  of  pro- 
bate approving  the  will.  The  original  appellee  appealed  to 
this  court. 

J.  Halsey  and  M.  A.  Shumway^  for  the  appellant  (original 
appellee.) 

••*  The  will  in  question  was  made  in  January,  1879.  The 
testatrix  died  February  6th,  1888.  The  statute  regulating 
the  execution  of  wills  in  force  at  her  death  differs  from 
that  in  force  at  the  time  the  will  was  made,  yet  it  is 
clear  that  a  will  executed  before  the  passage  of  a  statute, 
and  not  in  conformity  to  the  then  existing  law,  but  which 
is  in  conformity  to  the  new  law,  will  be  regarded  as  a  valid 
will  if  the  testator  decease  while  such  new  law  is  in  force. 
1  Redfield  on  Wills,  408 ;  Lawrence  v.  Hehhard,  1  Bradf.,  252. 
The  validity  of  the  execution  of  a  will  is  to  be  determined 
by  the  law  in  force  at  the  testator's  death.  1  Jarmau  on  Wills, 
337 ;  Lessee  of  Williams  v.  Veachf  17  Ohio,  171 ;  Sutton  v. 
ChenaiUtj  18  Geo.,  1 ;  Houston  v.  Houston^  3  McCord,  491 ; 
In  re  Mcock's  WiU^  4  id.,  39  ;  Orofton  v.  Ilsleyy  4  Green  1., 
134.  A  will  does  not  take  effect,  nor  are  any  rights  ac- 
quired under  it,  until  the  death  of  the  testator,  and  its  cou- 
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struction  and  validity  depend  upon  the  law  as  it  then  stands. 
Hence  it  follows  that  a  statute  passed  after  the  making  of 
a  will  and  before  the  death  of  a  testator  by  which  the  law  is 
changed  takes  effect  upon  the  will.  WaJcefidd  v.  Phelps,  37 
N.  Harap.,  296  s  Cushinff  y.  Aylwin,  12  Met.,  169;  Prayy. 
Waterson,  id.,  262.  If  this  will  is  declared  in  valid  by  reason  of 
the  failure  of  the  attesting  witnesses  to  sign  in  the  presence 
of  each  other,  it  would  in  effect  be  declaring  that  if  the  testa- 
tor had  taken  the  trouble  to  make  a  new  will  and  execute  it 
in  the  same  manner  as  this  is  executed,  the  new  will  would 
be  valid  and  this  one  not. 

J.  H,  Potter,  for  the  appellee  (original  appellant). 

The  instrument  in  question,  not  having  been  made  in 
accordance  with  the  requirements  of  the  law,  is  an  invalid  in- 
strument. The  legality  of  the  execution  of  a  will  should  be 
judged  of  by  the  law  as  it  was  when  it  was  executed,  and 
not  as  it  was  at  the  time  of  the  testator's  death.  Schouler 
on  Wills,  11 ;  Fortune  v.  Buck^  23  Conn.,  1 ;  GoodseWs  Ap- 
peal from  Probate,  65  id.,  180 ;  Giddings  y.  Turgeon,  58 
Verm.,  106  ;  MuOen  v.  MKelvy,  5  Watts,  899.  In  1885  the 
law  was  made  which  was  in  force  at  the  date  of  testatrix's 
death,  but  "that  cannot  affect  the  validity  of  any  will  previ- 
ously executed,"  and  certainly  cannot  affect  the  validity  of 
any  instrument  not  executed,  not  made.  Gaylor*8  Appeal 
from  Probate,  43  Conn.,  86.  To  allow  the  law  of  1885  to 
control  the  probating  of  the  instrument  in  question,  made 
in  1879,  six  years  before  the  act  of  1885,  would  give  that 
statute  a  retrospective  action.  The  rule  of  interpretation  as 
established  by  this  court,  and  to  which  it  has  always  held 
inflexibly,  is  that  "all  statutes  are  to  operate  prospectively, 
unless  they  contain  language  unequivocally  and  certainly 
retrospective."  Brewster  v.  McCalVs  Devisees,  15  Conn., 
290.  See  also  Goshen  v.  Stonington,  4  Conn.,  210;  Perkins 
V.  Perkins,  7  id.,  558 ;  Jackson  v.  Phelps,  3  Caines,  62,  69. 
"The  devise  or  will  is  from  the  making,"  and  must  be 
legally  made   at  that  time  or  it  is  void.     1  Rev.  Swift's 
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LooMis  J.  In  January,  1879,  Mrs.  Hannah  P.  Dimick 
made  and  executed  what  purported  to  be  her  last  will  and 
testament.  It  was  first  signed  by  her  in  the  presence  of 
only  one  witness,  and  subsequently  taken  to  the  second 
witness,  and  after  that  to  the  third,  each  of  whom  signed  as 
a  witness  in  the  absence  of  the  other  two.  This  paper  re- 
mained without  change  until  the  death  of  the  testatrix  on 
the  sixth  day  of  February,  1888,  and  afterwards  on  the  third 
day  of  March,  1888,  the  same  was  presented  to  the  probate 
court  and  there  approved  as  her  last  will  and  testament. 
Upon  appeal  to  the  Superior  Court  the  decree  of  the  probate 
court  was  revei-sed,  and  the  appellee  now  brings  the  case  to 
this  court  for  the  revision  of  alleged  erroi-s  in  the  Superior 
Court. 

The  sole  question  is — whether  the  instrument  was  invalid- 
as  a  will  for  want  of  proper  attestation.     The  answer  de- 
pends upon   the  construction   and  effect  of  our  statutes 
relating  to  the  execution  and  attestation  of  wills. 

The  diflBculty  however  is  not  so  much  in  determining  the 
meaning  of  our  statutes,  as  in  ascertaining  which  of  two 
different  statutes  applies.  If  we  take  the  statute  in  force 
when  the  instrument  was  executed,  which  positively  requir- 
ed the  witnesses  to  sign  in  the  presence  of  each  other  and 
of  the  testator,  the  attestation  was  clearly  contrary  to  law 
and  the  will  was  void.  If  on  the  other  hand  we  take  and 
apply  the  statute  as  it  stood  at  the  decease  of  the  testatrix, 
which  was  first  passed  in  1885,  the  attestation  was  legal  and 
the  instrument  valid  as  a  will. 

The  statute  in  force  when  the  will  was  attested  provided 
that  "no  will  or  codicil  shall  be  valid  to  pass  any  estate, 
unless  it  be  in  writing,  subscribed  by  the  testator,  and  at- 
tested by  three  witnesses,  all  of  them  subscribing  in  his 
presence  and  in  the  presence  of  each  other ;  but  no  will  of 
personal  estate  made  before  the  twenty-seventh  day  of  June, 
1848,  shall  be  invalid  if  not  so  attested ;  and  all  wills  ex- 
ecuted according  to  the  laws  of  the  state  or  country  where 
they  were  executed  may  be  admitted  to  probate  in  this 
state."     General  Statutes  of  1875,  p.  369,  sec.  2. 
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The  statute  in  force  at  the  death  of  the  testatrix  provided 
that "  no  will  or  codicil  shall  be  valid  to  pass  any  estate, 
unless  it  be  in  writing,  subscribed  by  the  testator,  and 
attested  by  three  witnesses,  each  of  them  subscribing  in  his 
presence ;  and  all  wills  executed  according  to  the  laws  of 
the  state  or  country  where  they  are  executed,  may  be  ad- 
mitted to  probate  in  this  state,  and  shall  be  effectual  to  pass 
any  estate  of  the  testator  situated  in  this  state.''  General 
Statutes  of  1888,  §  538. 

As  a  will  is  ambulatory  during  the  life-time  of  the  one 
executing  it,  and  no  rights  can  vest  under  it  till  the  death 
of  the  testator,  it  must  be  conceded  to  be  within  the  rightful 
authority  of  the  legislature,  until  the  death  of  such  testator, 
by  retroactive  legislation  to  change  the  formalities  previously 
.prescribed  for  the  due  execution  of  wills,  and  to  affect  every 
instrument  previously  executed,  making  it  valid  or  invalid 
as  the  case  may  be.  But  it  is  one  of  the  fundamental 
canons  of  construction  accepted  everywhere,  and  most  firm- 
ly held  by  this  court,  that  a  statute  shall  always  be  inter- 
preted so  as  to  operate  prospectively  and  not  retrospectively, 
unless  the  language  is  so  clear  as  to  preclude  all  question 
as  to  the  intention  of  the  legislature.  Brewster  v.  MeOalTs 
Devisees^  15  Conn.,  274 ;  QoodselTs  Appeal  from  Probate^  55 
Conn.,  171. 

In  the  light  of  this  well  settled  rule  it  would  seem  impos- 
sible to  give  the  last  mentioned  statute  a  retroactive  opera- 
tion, for  not  only  is  such  intent  not  made  clear  but  the 
contrary  more  clearly  appears.  All  the  provisions  look 
forward  rather  than  backward.  But  suppose  the  act  is  not 
clear  either  way,  are  there  any  other  principles  which  may 
control  and  enable  us  to  determine  whether  the  validity  of 
the  execution-of  a  will  should  be  determined  by  the  law  ex- 
isting at  the  execution,  or  as  it  was  at  the  death  of  the 
testator. 

Upon  this  question  there  is  a  disagreement  among  the 
authorities,  to  which  we  may  hereafter  refer,  but  at  present  we 
will  look  only  at  the  reasons  for  the  differing  opinions.  The 
reasons  for  applying  the  later  statute,  stating  them  as 
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strongly  as  possible,  are  as  follows : — "  As  until  the  death 
of  the  testator  the  paper  executed  by  him,  expressing  his 
wishes,  is  not  a  will,  but  a  mere  inchoate  act  which  may  or 
may  not  be  a  will,  the  law  in  force  at  the  testator's  death 
applies  and  controls  the  proof  of  the  will."  Sutton  v.  Cfhe- 
natUt^  18  Geo.,  1.  This  in  substance,  is  the  reasoning  of  all 
the  courts  that  have  accepted  the  doctrine  that  the  validity 
of  a  will  must  be  determined  by  the  law  existing  at  the 
death  of  the  testator. 

But  as  plausible  as  the  reasoning  may  seem  we  think  it  is 
fallacious,  at  least  as  applicable  to  our  laws.  The  act  of 
bequeathing  or  devising  is  something  more  than  inchoate 
or  ambulatory.  On  the  other  hand  it  becomes  a  completed 
act  when  the  will  is  executed  and  attested  according  to  law, 
although  it  does  not  take  effect  on  the  property  till  a  future 
time.  A  power  of  revocation  is  retained  for  life,  but  even 
that,  to  be  effectual,  must  be  exercised  in  the  way  and  man- 
ner prescribed.  What  need  could  there  be  of  any  revocation, 
with  prescribed  formalities,  if  the  executed  paper  is  to  be 
considered  only  as  an  expression  of  the  signer's  wish  and  is 
in  no  sense  a  will.  The  latest  wish,  however  expressed, 
ought  to  overcome  the  former. 

The  theory  of  our  statutes  seems  to  us  directly  opposed 
to  the  reasoning  referred  to,  however  it  may  be  with  the 
statutes  of  other  jurisdictions.  Certain  formalities  of  execu- 
tion and  attestation  are  prescribed  as  prerequisites  to  the 
validity  of  a  will,  and  without  compliance  with  which  it  is 
no  will  at  all,  although  it  is  clearly  a  wish.  In  terms  it  is 
declared  to  be  incompetent  to  pass  the  title  to  property  at  the 
death  of  the  testator.  The  precise  language  is : — "  No  will 
or  codicil  shall  be  valid  to  pass  any  estate  unless,"  etc.  So 
that  our  statute  amounts  to  a  positive  rule  for  the  transmis- 
sion of  property,  which  must  be  complied  with,  as  a  com- 
plete act  at  the  time  of  execution,  or  never,  so  far  as  the  act 
of  the  testator  is  concerned.  And  what  the  statute  makes 
positively  bad  can  only  be  made  good  by  positive  legislation, 
manifestly  retrospective. 

Our  law  in  effect  says  to  every  person  who  would  make  a 
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valid  disposition  of  his  property  by  will,  that  he  must  ob- 
serve the  specified  formalities,  and  if  he  complies,  it  contains 
an  implied  assurance  that  he  shall  not  be  disappointed  and 
defeated  in  his  purposes  by  any  subsequent  change,  unless 
the  new  law  clearly  aflfects  wills  previously  made. 

That  such  is  the  true  theory  of  our  statutes  is  rendered 
still  more  manifest,  we  think,  by  reference  to  the  provision, 
which  has  for  more  than  a  century  existed,  that  at  the  time 
of  executing  a  will  or  at  any  time  during  his  life,  the  testa- 
tor may  obtain  the  affidavit  of  the  witnesses  of  the  facts 
required  to  prove  it  in  court,  which  having  been  written 
upon  or  attached  to  the  will, "  shall  be  accepted  by  the  court 
of  probate,  as  if  it  had  been  taken  before  said  court."  Gen- 
eral Statutes  of  1784,  p.  264,  and  of  1888,  sec.  645.  It  has 
thus  been  the  settled  policy  of  our  law  in  effect  to  assure 
the  person  who  executes  a  will,  not  only  that  the  prescribed 
formalities  shall  be  sufficient  and  controUing,  but  that  even 
the  evidence  of  the  proper  execution  shall  be  sufficient 
finally  to  establish  it,  though  many  years  shall  have  inter- 
vened. Under  such  a  system  surely  it  cannot  be  said  that 
what  the  testator  has  thus  prepared  for  his  will  is  only  a 
mere  paper  upon  which  he  has  indicated  simply  his  wishes 
at  the  time  as  to  the  final  disposition  of  his  property. 

If  we  have  rightly  apprehended  the  true  theory  of  our 
statute  laws  no  further  vindication  of  the  ruling  of  the 
Superior  Court  is  necessary.  If  however  our  views  find  con- 
firmation in  the  decisions  of  the  courts  of  other  jurisdictions, 
we  may  well  feel  greater  assurance  that  we  are  right. 

This  subject  has  not  been  much  discussed  in  the  courts  of 
the  United  States,  and  the  few  decisions  that  may  be  found 
on  the  subject  are  not  harmonious,  as  we  have  before  stated. 
The  text  writers  make  only  a  brief  reference  to  the  question. 
Of  these,  Jarman  and  Redfield  favor  the  doctrine  that  the 
law  existing  at  the  death  of  the  testator  controls,  rather  than 
that  at  the  date  of  execution.  1  Jarman  on  Wills,  p.  887 ; 
1  Redfield  on  Wills,  4th  ed.,  side  p.  408.  In  1  Williams  on 
Executors,  4th  ed.,  top  page  94,  note,  the  question  is  left  as 
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doubtful.     In  Schouler  on  Wills,  §  2,  and  in  1  Rev.  Swift's 
Digest,  140,  the  contrary  view  is  held. 

The  courts  of  New  York,  South  Carolina  and  Georgia 
adopt  substantially  the  proposition  as  laid  down  by  the  text 
writers  first  mentioned.  Lavrrence  v.  Hehbard^  1  Bradford, 
252 ;  Homtm  v.  Houston^  3  McCord,  491 ;  Mcock's  Will,  4 
McCord,  39 ;  Sutton  v.  Chenault,  18  Geo.,  1 ;  Hargroves  v. 
Redd,  43  Geo.,  142. 

But  the  courts  of  England  and  of  Vermont  and  Pennsyl- 
vania have  adopted  substantially  the  principles  for  which  we 
contend.  Downing  v.  ToumBend,  Ambler,  280 ;  QiUmore  v. 
Shooter's  Exr,,  2  Mod.,  310 ;  Giddings  v.  Turgeon,  58  Verm., 
106;  Mullen  v.  McKelvy,  5  Watts,  399;  Taylor  v.  Mitchell, 
57  Penn.  St.,  209. 

The  difference  of  opinion  referred  to  may  perhaps  be  attri- 
buted in  some  measure  to  a  difference  in  the  language  and 
theory  of  the  local  statutes.  For  instance,  in  Lawrence  v. 
Hebbard^  supra,  the  surrogate,  while  he  adopts  the  line  of 
reasoning  referred  to  as  contained  in  Sutton  v.  Chenault, 
supra,  yet  he  emphasizes  the  fact  that  the  statute  of  New 
York  in  terms  refers  to  wills  previously  executed  and  says 
they  shall  not  be  made  void,  and  thereby  contains  an  impli- 
cation that  they  may  be  made  good  by  the  latest  statute,  and 
so  the  court  holds. 

The  courts  of  South  Carolina  confine  their  decisions  to 
wills  of  personal  property.  Referring  to  the  distinction 
between  wiUs  as  to  personal  and  real  estate,  they  intimate 
that  as  to  the  latter  the  law  existing  at  the  date  of  execution 
may  possibly  control,  upon  the  ground  that  to  transfer  the 
title  to  real  estate  the  existing  statutory  regulations  may 
possibly  control.  But  our  statute  practically  abolishes 
any  such  distinction  by  putting  wills  of  personal  estate 
upon  the  same  ground  as  those  affecting  realty,  so  far 
as  the  formalities  of  the  execution  of  the  will  are  concerned; 
the  language  being  ^' no  will  shall  be  valid  to  pass  any 
estate  "  unless,  etc. 

Xhe  counsel  for  the  appellee  contended  that  the  case  of 
CHddings  v.  Turgeon,  supra,  had  no  application,  because  the 
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question  there  was  so  different  from  the  one  in  the  case  at 
bar.  While  conceding  the  difference  between  the  two  cases 
we  still  think  the  principle  adopted  by  the  court  is  applica- 
ble. The  validity  of  the  entire  will  was  there  under  con- 
sideration, in  which  one  of  the  legatees  was  a  married  woman, 
whose  husband  was  one  of  the  witnesses  to  the  execution  of 
the  will.  As  the  law  of  Vermont  then  stood  he  was  incom- 
petent as  a  witness,  and  it  was  improperly  attested.  By  a 
subsequent  act,  however,  a  husband  was  made  a  competent 
witness,  where  a  legacy  had  been  given  to  his  wife,  to  prove 
and  establish  the  will,  although  the  legacy  to  the  wife  would 
not  be  good.  It  was.  contended  that  the  subsequent  law 
would  apply,  but  the  court  held  that  the  will  was  not  good, 
because  it  must  be  proved  as  the  law  required  at  the  time  of 
its  execution,  which  is  the  principle  contended  for  here. 

In  Taylor  v.  Mitchell^  supra,  the  point  made  was  that  the 
will  there  in  question  was  void  under  the  statute  in  force 
when  the  testator  died.  The  case  was  very  well  considered 
and  in  the  opinion  of  the  court  by  Sharswood,  J.,  it  is 
said  : — "  Retrospective  laws  generally,  if  not  universally, 
work  injustice,  and  ought  to  be  so  construed  only  when  the 
mandate  of  the  legislature  is  imperative.  When  a  testator 
makes  a  will,  formally  executed  according  to  the  require- 
ments of  the  law  existing  at  the  time  of  its  execution,  it 
would  unjustly  disappoint  his  lawful  right  pf  disposition  to 
apply  to  it  a  rule  subsequently  enacted,  though  before  his 
death.  While  it  is  true  that  every  one  is  presumed  to  know 
the  law,  the  maxim  in  fact  is  inapplicable  to  such  a  case ; 
for  he  would  have  an  equal  right  to  presume  that  no  new 
law  would  affect  his  past  act  and  rest  satisfied  in  security  on 
that  presumption.  *  *  *  It  is  true  that  every  will  is  ambu- 
latory until  the  death  of  the  testator,  and  the  disposition 
made  by  it  does  not  actually  take  effect  until  then.  General 
words  apply  to  the  propertj'  of  which  the  testator  dies  pos- 
sessed, and  be  retains  the  power  of  revocation  as  long  as  he 
lives.  The  act  of  bequeathing  or  devising,  however,  takes 
place  when  the  will  is  executed,  though  to  go  into  effect  at 
a  future  time." 
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No  case  hitherto  has  been  before  this  court  involving  the 
precise  question  now  under  consideration,  but  analogous 
questions  have  been  discussed  in  several  cases,  and  princi- 
ples applied  to  them  which  naturally  and  logically  lead  to 
the  result  we  have  reached  in  this  case. 

In  Brewster  v.  McCatTa  Devisees^  15  Conn.,  274,  one  ques- 
tion was  whether  the  will,  executed  in  1826,  by  a  person 
who  died  in  1838,  could  convey  real  estate  purchased  after 
.  the  will  was  executed  and  before  the  act  of  1831,  which  pro- 
vided for  the  devising  of  real  estate  not  owned  by  a  testator 
at  the  time  of  executing  his  will  but  acquired  afterwards. 
The  court,  in  refusing  to  apply  the  act  existing  at  the  death 
of  the  testator,  said : — ^^^The  general  rule  is  that  statutes 
shall  not  be  construed  retrospectively,  unless  by  their  ex- 
press terms  or  otherwise  such  appears  to  be  the  manifest 
iutent  of  the  legislature.  ♦  *  *  Here  there  is  nothing  from 
which  we  have  a  right  to  infer  that  it  was  intended  to  affect 
any  wills  which  had  been  executed  prior  to  the  passing  of 
the  act." 

In  Gaylor*8  Appeal  from  Probate,  43  Conn.,  82,  the  ques- 
tion was  whether  under  the  statute  existing  when  the  will 
was  made  (Gen.  Statutes  of  1866,  p.  402,)  witnesses  must 
subscribe  in  the  presence  of  each  other.  Carpenter,  J.,  in 
giving  the  opinion  of  the  court  says,  on  p.  85 : — "  The  lan- 
guage of  our  statute  existing  when  the  will  was  made  is 
explicit  and  entirely  free  from  ambiguity.  It  only  requires 
that  all  the  witnesses  shall  subscribe  their  names  in  the 
presence  of  the  testator.  ♦  ♦  ♦  In  the  revision  of  1875  we 
find,  in  addition  to  the  statute  as  it  previously  existed,  the 
clause  inserted,  *and  in  the  presence  of  each  other.'  But 
that  cannot  affect  the  validity  of  any  will  previously  ex- 
ecuted." 

In  GoodseWa  Appeal  from  Probate,  56  Conn.,  171,  the  will 
was  made  in  January,  1871,  and  the  testator  married  in  May 
following,  and  died  in  1886,  leaving  a  widow,  but  no  child 
had  been  born  to  him.  When  the  will  was  executed  and 
when  the  marriage  took  place  the  common  law  was  in  force 
which  required  both  a  subsequent  marriage  and  the  birth  of 
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a  child  to  revoke  a  wilL  In  1885  an  act  was  passed  pro- 
viding that  ''  if  after  the  making  of  a  will  the  testator  shall 
marry,  or  if  a  child  is  born  to  the  testator  and  no  provision 
is  made  in  the  will  for  such  a  contingency,  such  marriage  or 
birth  shall  operate  as  a  revocation  of  such  will/'  It  was 
held  that  the  later  statute  did  not  apply,  and  that  ^^as  a  rule 
of  interpretation  all  statutes  are  to  operate  prospectively 
unless  they  contain  language  unequivocally  and  certainly 
retrospective." 

For  the  foregoing  reasons  we  conclude  there  was  no  error 
in  the  judgment  of  the  Superior  Court. 

In  this  opinion  Park,  C.  J.,  Pardee,  and  Beardsley,  Js., 
concurred.    Carpenter,  J.,  dissented. 


James  H.  Dorus  vb.  Wait  H.  Sombrs  and  another. 

Fairfield  Co.,  Oct  T.,  1888.    Park,  C.  J.,  Cabpbntbb,  Pardee,  Loomis 
and  Bbardslbt,  Js. 

It  is  provided  by  Gen.  Statutes,  §  1326,  that  *'  no  writ  of  replevin  shall  be 
issued  until  some  person,  known  to  the  authority  signing  the  writ  to 
be  of  sufficient  responsibility,  has  entered  into  a  recognizance  before 
him,  with  at  least  one  sufficient  surety,*'  etc.  A  recognizance  entered 
into  by  a  stranger  as  principal  and  the  plaintiff  as  surety,  held  to  be 
good  under  the  statute. 

[Argued  October  23d,  1888— decided  January  11th,  1889.] 

Writ  of  replevin,  brought  to  the  Court  of  Common  Pleas 
of  Fairfield  County.  The  defendants  pleaded  in  abate- 
ment the  insufficiency  of  the  recognizance  attached  to  the 
writ;  the  plaintiff  demurred  to  the  plea;  and  the  court 
(^HcUl^  t/l,)  held  the  plea  sufficient  and  rendered  judgment 
for  the  defendants.  The  plaintiff  appealed.  The  case  is 
fully  stated  in  the  opinion. 

L.  K.  Goulds  for  the  appellant. 

J.  J.  RoBe\,  for  the  appellees. 

Beabdsley,  J.    This  is  an  action  of  replevin  appealed 
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from  the  Court  of  Common  Pleas  for  Fairfield  County. 
The  only  question  in  the  case  is  as  to  the  sufiSciency  of  the 
recognizance  appended  to  the  complaint,  by  which  it  appears 
that  a  third  person  described  as  principal,  and  the  plaintiff 
described  as  surety,  are  the  recognizors.  The  defendants 
plead  in  abatement  that  the  recognizance  does  not  con- 
tain the  surety  required  by  statute,  inasmuch  as  the  same 
person  is  both  plaintiff  and  surety.  The  plaintiff  demurred 
to  the  plea,  and  the  court  held  that  it  was  sufficient.  We 
think  the  court  erred  in  so  holding. 

The  statute  prescribing  the  recognizance  to  be  given  is  as 
follows:  "No  writ  of  replevin  shall  be  issued  until  ♦  *  * 
some  person  known  to  the  authority  signing  the  writ  to  be 
of  sufficient  responsibility,  has  entered  into  a  recognizance 
before  him  with  at  least  one  sufficient  surety,  *  *  *  con- 
ditioned," etc.     Gen.  Statutes,  §  1326. 

The  form  of  the  recognizance  given  in  section  1327  pro- 
vides for  a  joint  and  several  bond,  and  such  was  the  bond 
in  this  case.  It  is  not  questioned  that  it  would  have  been 
sufficient  if  the  plaintiff  had  been  described  as  principal  and 
the  other  recognizor  as  surety.  In  practice  the  bond  is 
usually  given  in  that  form,  when  the  plaintiff  is  found  to  be 
of  sufficient  responsibility  to  be  a  party  to  it. 

But  inasmuch  as  the  recognizors  are  jointly  and  severally 
liable,  it  is  wholly  immaterial  to  the  defendants  which  is 
styled  principal  and  which  surety,  as  in  relation  to  them 
both  of  the  recognizors  are  in  legal  effect  principals. 

If  the  plaintiff  had  been  found  insufficient  as  a  surety  by 
the  magistrate  who  took  the  recognizance,  he  would  have 
been  required  to  provide  another  surety,  but,  as  it  is,  the 
defendants  have  all  the  security  against  loss  by  the  replevin 
to  which  the  statute  entitles  them.  We  see  no  foundation 
for  the  claim  that  the  plaintiff  is  disqualified  to  enter  into 
the  recognizance  as  surety,  because  he  is  as  a  party  liable  to 
pay  a  judgment  if  recovered  against  him. 

There  is  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
Vol.  Lvn. — 18 
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'-^^— ^'  AND  OTHERS. 

Xew  London  Co.,  Oct.  T.,  1888.     Pabk,  C.  J.,  Cabpbnter,  Pabdeb, 
LooMis  and  Beabdslbt,  Js. 

A  testatrix  gave  estate  in  trust  for  her  grandchild  8^  then  thirteen  years  of 
age,  during  her  minority;  to  be  "paid  over  to  her  as  her  individual 
property"  when  she  became  twenty-one;  at  her  decease  to  go  to  her 
^ .  children  surviving  her,  if  any,  and  to  representatives  of  deceased's  chil- 

dren, they  to  take  "as  iS  would  take  said  property;"  and  if  no  chil- 
dren, then  to  the  children  of  O  and  their  heirs.  The  property  was 
mainly  personal.    Held— 

1.  That  by  th^  decease  of  8  was  meant  her  death  at  any  time,  and  not 

merely  before  the  death  of  the  testatrix. 

2.  That  8  therefore  took  only  a  life  estate. 

8.  That  she  was  entitled  to  the  possession  of  the  property  on  reaching  the 
age  of  twenty-one,  without  taking  the  proceedings  or  giving  the  bond 
provided  for  in  Gren.  Statutes,  §  559. 

[Argued  November  19th,  1888— decided  February  15th,  1889.] 

SoiT  for  the  construction  of  a  will;  brought  to  the  Supe- 
rior Court  in  New  London  County,  and  reserved,  upon  facts 
agreed,  for  the  advice  of  this  court.  The  case  is  fully  stated 
in  the  opinion. 

J.  HaUey^  for  Sarah  Stone  McEckron,  the  principal  de- 
fendant. 

A.  Brandegee,  for  the  minor  children  of  George  F.  Stone, 
defendants. 

Beardsley,  J.  This  is  an  amicable  suit  brought  to  the 
Superior  Court  for  New  London  County  by  the  plaintiff, 
executor  of  the  last  will  of  Sarah  Goodyear,  deceased,  to 
obtain  a  construction  of  the  seventh  clause  of  the  will,  by 
which  she  devises  and  bequeaths  the  residue  of  her  estate. 
The  case  was  reserved  for  the  advice  of  this  court. 

The  entire  will  is  as  follows  : — 
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"/tern  !•  I  direct  that  all  my  just  debts,  including  all  my 
funeral  expenses,  and  all  expenses  of  administration,  be  paid. 

^^Item  2.  I  give  and  bequeath  to  the  Auierican  Bible  So- 
ciety, the  sum  of  one  thousand  dollars  ($1,000). 

^''Item  3.  I  give  and  bequeath  to  the  American  Home  Mis- 
sionary Society  the  sum  of  one  thousand  dollars  ($1,000). 

"  lUm  4.  I  direct  that  my  executors  hereinafter  named 
pay  to  my  beloved  brother,  Leverett  Augustus  Hemingway, 
the  sum  of  one  thoussaud  dollars  ($1,000)  during  his  life ; 
said  sum  of  one  thousand  dollars  shall  be  paid  to  him  in 
semi-annual  equal  installments,  that  is,  five  hundred  doHars 
each  six  months  during  his  life.  At  his  decease  I  give  and 
bequeath  the  sura  of  one  thousand  dollars  to  his  wife,  Mar- 
tha Hemingway,  and  to  her  heirs,  the  same  to  be  an  absolute 
gift  to  her,  for  her  individual  property. 

^^Item  5.  I  give  and  bequeath  to  ray  beloved  grandson, 
Hansen  C.  Stone,  and  his  heirs,  the  sum  of  five  thousand 
dollars  ($5,000). 

^^Item  6.  I  give  and  bequeath  to  ray  beloved  granddaugh- 
ter, Margaretta  C.  Stone  and  her  heirs,  the  sum  of  five  thou- 
sand dollars  ($5,000). 

"  Item  7. 1  give  and  bequeath  to  my  beloved  granddaugh- 
ter, Emma  Stone,  and  her  heirs,  the  sum  of  five  thousand 
dollars  ($5,000). 

"  The  above  items,  each,  every  and  all,  shall  not  be  paid 
out  or  the  estate  distributed,  necessary  expenses  excepted, 
until  the  decease  of  my  beloved  brother  aforesaid,  Leverett 
Augustus  Heraingway. 

"  The  rest,  residue  and  remainder  of  my  property,  both  real 
and  personal,  of  whatsoever  character,  or  wheresoever  situ- 
ated, I  give,  devise  and  bequeath  to  Edward  Winslow  and 
Danforth  Knowlton,  both  of  the  city,  county,  and  state  of 
New  York,  in  trust  for  the  following  purposes,  namely,  to  be 
held  by  them  jointly  and  to  be  invested  by  them  jointly,  for 
the  benefit  of  my  grandchild,  Sarah  Stone  McEckron,  during 
her  minority,  that  is,  until  she  is  twenty-one  years  of  age, 
that  is,  over  eighteen  years  of  age.  Until  she  is  twenty-one 
years  of  age,  so  much  of  the  income  and  produce  of  the  said 


Digitized  by  VjOOQIC 


-^t  ,  .        ^      -  ^.-    .  -  fz  •*^.»1 


196  APRIL,  1889, 


Stone  «.  McEckroD. 


trust  fund  shall  be  paid  over  to  said  Sarah  Stone  McEckron 
as  iu  the  opinion  of  said  trustees  above  nateed  shall  be  nec« 
essary  or  meet  for  her  liberal  maintenance  and  comfort. 
The  residue  of  said  income,  if  any,  shall  be  from  time  to 
time  added  to  said  principal  trust  fund  as  part  of  the  same. 
At  the  age  of  twenty-one  years  the  whole  principal  sum^ 
with  accrued  interest  or  income,  or  both,  shall  be  paid  over 
to  her  as  her  individual  property,  but  in  no  case  or  event 
shall  it  be  under  the  control  of  any  husband  she  may  have, 
but  shall  ever  be  beyond  and  without  his  control,  and  in  no 
manner  whatsoever  liable  for  any  of  his  debts  or  obligations. 

"At  the  decease  of  said  Sarah  Stone  McEckron,  the  said 
principal  sum  shall  go  to  her  child,  or  children,  who  shall 
survive  her,  as  said  Sarah  Stone  McEckron  would  take  said 
property  or  fund,  and  the  issue  of  a  deceased  child,  shall 
take  by  representation.  In  default  of  children,  or  child, 
or  issue  of  child,  at  the  decease  of  said  Sarah  Stone  McEck- 
ron, the  said  trust  fund  as  principal  sum  shall  go  equally 
to  the  children  and  their  heirs;  that  is,  of  each  of  my  son, 
George  Frederick  Stone. 

"  In  case  of  the  death  of  either  of  said  trustees  before  the 
duties  herein  named  are  performed,  I  appoint  my  son,  George 
Frederick  Stone,  successor  to  such  deceased  trustee,  and 
with  like  powers.  I  grant  to  such  trustees,  acting  jointly, 
full  power  to  make  contracts  or  give  necessary  deeds  con- 
cerning any  real  estate  I  may  leave,  to  re-invest  any  property 
I  may  leave,  to  sell  my  present  investments  and  make  others 
in  lieu  thereof,  and  generally  to  do  the  same  with  said  trust 
fund  as  I  myself  could  or  would  do  if  in  life.  It  is  my  wish 
that  my  said  granddaughter,  Sarah  Stone  McEckron,  give 
five  thousand  dollars  to  the  widows  or  indigent  females  of 
the  village  of  Stonington,  in  said  county  of  New  London ; 
the  terms,  manner  or  condition  of  the  gift  being  left  to  the 
views  of  my  said  granddaughter,  and  the  wish  being  made 
in  expectation  that  my  said  granddaughter  be  left  in  alHu- 
ent  circumstances. 

"I  appoint  Edward  Winslow  and  Danforth  Knowlton, 
aforesaid,   executors  of  this  my  will,  with  like  powers  as 
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they  have  had  or  are  given  in  this  will  as  trustees.  In  ease 
of  the  death  of  either  of  my  executors  before  the  duties  are 
performed,  said  George  Frederick  Stone  is  hereby  appointed 
successor  to  such  deceased  executor.  My  executors  shall 
act  jointly  and  shall  not  be  required  to  give  any  bonds. 
They  shall  further  have  power  to  pay  debts,  collect  or  com- 
promise the  same,  and  like  powers  in  regard  to  claims. 
They  shall  be  repaid  all  costs  incurred  in  settling  up  my 
estate. 

"It  is  distinctly  understood  that  the  fund  given  to  my 
gi*anddaughter,  Sarah  Stone  McEckron,  shall  be  forever  free 
and  beyond  the  control  of  her  father,  and  in  no  event  shall 
he  at  any  time  have  any  interest  or  power  in  or  about  said 
fund  or  principal  sura. 

"  In  witness  whereof  I  have  hereunder  and  hereto  set  my 
hand  and  seal  this  11th  day  of  August,  in  the  year  of  our 
Lord  eighteen  hundred  and  seventy-seven,  at  said  village  of 
Stonington." 

Mrs.  Goodyear  had  had  two  children  ;  the  mother  of  Sa- 
rah, who  died  before  the  date  of  the  will,  leaving  Sarah  her 
only  child,  and  the  plaintiff.  At  the  date  of  the  will  Sarah 
was  thirteen  years  old.  Mrs.  Goodyear  died  in  1883.  Sarah 
became  twenty-one  years  old  on  the  5th  of  May,  1885.  She 
has  not  been  married.  Edward  Winslow  and  Danforth 
Knowlton,  named  as  executors  and  trustees  in  the  will,  de- 
clined to  accept  either  trust,  and  the  plaintiff  is  sole  execu- 
tor and  tn^stee,  and  has  duly  qualified  as  such  executor  and 
trustee  to  the  acceptance  of  the  court  of  probate.  He  has 
paid  the  debts,  legacies  and  expenses  of  the  settlement  of 
the  estate,  and  there  remains  in  his  hands  residuary  estate, 
consisting  of  real  estate  of  the  value  of  about  $15,000,  and 
personal  estate  of  the  value  of  about  $160,000.  The  dispo- 
sition of  this  property  made  by  the  seventh  clause  of  the 
will,  will  hereafter  be  referred  to  simply  as  a  bequest. 

The  plaintiff  asks  for  a  decree  settling  the  construction  of 
the  will,  and  directing  him  in  what  manner  he  shall  carry  it 
into  execution. 

Miss  McEckron  and  the  childx*en  of  George  Frederick 
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Stone  appear  and  make  their  respective  claims*  Miss  Mc< 
Eckron  that  she  is  entitled  to  the  property  in  fee,  and  the 
children  that  she  takes  an  estate  for  life  only,  with  ultimate 
remainder  to  them  if  she  dies  leaving  neither  children  uor 
representatives  of  children. 

The  rule  of  .construction  which  has  been  adopted  in  this 
state  is  as  claimed  by  counsel  for  Miss  McEckron,  that  a  de- 
vise or  bequest  in  fee,  followed  by  a  provision  that  if  the  de- 
visee or  legatee  shall  die  leaving  issue  the  estate  is  to  go  to 
such  issue,  or  if  leaving  no  issue  the  estate  is  to  go  to  others, 
means  dying  without  issue  in  the  lifetime  of  the  testator, 
unless  a  contrary  intention  appears  from  the  other  provis- 
ions of  the  will.  Phelps  v.  Bobbins^  40  Conn.,  250 ;  White 
V.  White^  62  id.,  618 ;  Coe  v.  James^  54  id.,  611 ;  Phelps  v. 
Phelps,  55  id.,  369. 

The  only  question  therefore  is,  whether  a  fee  or  life  estate 
in  the  residue  is  given  to  Sarah  by  the  will ;  in  other  words 
whether  it  was  the  intention  of  the  testatrix  that  the  con- 
tingent bequest  to  the  issue  of  Sarah  and  the  children  of 
Mrs.  Stone,  should  take  effect  only  in  case  Sarah  died  in 
the  lifetime  of  the  testatrix.  It  is  needless  to  say  that  this 
question  is  not  to  be  determined  by  any  artificial  rule  of 
construction,  but  solely  by  the  language  of  the  will,  \xi  con- 
nection with  the  relative  situation  of  the  parties. 

It  does  not  appear  how  old  Mrs.  Goodyear  was  in  1877 
when  the  will  was  made,  but  she  must  have  been  consid- 
erably advanced  in  years,  as  her  grandchild  was  then  thir- 
teen years  old.  The  will  seems  to  have  been  made  in 
expectation  that  her  death  would  occur  before  Sarah  was 
twenty-one  years  old,  as  no  provision  in  terms  is  made  for 
any  other  contingency. 

The  residuum  is  given  to  trustees  "to  be  paid  over  to  her 
at  the  age  of  twenty-one  years."  But  she  is  providing  for 
the  event  of  Sarah  being  a  grandmother,  the  provision  being 
"at  the  decease  of  said  Sarah  Stone  McEckron  the  said 
principal  sum  shall  go  to  her  child  or  children  who  shall 
survive  her  ♦  ♦  ♦  and  the  issue  of  a  deceased  child  shall . 
take  by  representation." 
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It  is  hardly  credible  that  the  testatrix  made  this  provision 
to  operate  only  in  the  event  that  she  survived  Sarah.  Such 
a  construction  should  not  be  given  to  it  unless  it  is  demanded 
by  the  other  provisions  of  the  will. 

Several  cases,  which  are  cited  in  another  connection, 
have  been  decided  by  this  court,  which  involved  a  question 
similar  to  the  one  in  this  case.  In  each  of  those  cases  the 
provisiou  in  the  will  in  question  was  substantially  the  same, 
namely,  that  if  the  first  named  legatee  should  die  without 
issue  his  share  should  go  to  others,  and  the  court  held  that 
the  first  named  legatee  took  a  fee,  and  that  the  provision  for 
others,  in  the  event  of  his  death  without  issue,  referred  only 
to  his  death  in  the  lifetime  of  the  testator. 

This  construction  was  not  adopted  in  those  cases  beoause 
of  the  language  of  the  bequest,  but,  on  the  contrary,  the 
court  limited  the  ordinary  and  proper  sense  of  the  language 
used,  because  without  such  limitation  it  did  not  hannonize 
with  the  intention  of  the  testator  as  gathered  from  the  other 
provisions  of  the  will. 

In  this  case  the  language  is  materially  different  from  that 
of  the  bequests  in  the  cases  referred  to,  in  this,  that  the  pro- 
vision in  this  will  is  that  the  property  is  to  go  to  the 
contingent  legatees  at  the  decease  of  Sarah.  The  property 
could  not  go  to  them  at  her  decease  if  she  died  in  the  life- 
time of  the  testatrix.  It  would  hardly  admit  of  a  doubt 
that  the  testatrix  intended  to  give  a  life-estate  only  to 
Sarah,  were  it  not  for  the  phrase  "  as  said  Sarah  Stone  Mc- 
Eckron would  take  said  property  or  fund,"  which  qualifies 
the  contingent  bequest  to  her  surviving  child  or  children. 
The  phrase  ia  crude  and  ambiguous.  Counsel  for  Miss  Mc- 
Eckron claim  that  it  is  consistent  only  with  the  intention 
to  give  her  the  fee  of  the  property.  A  majority  of  the  court 
do  not  think  that  such  is  its  necessaiy  construction.  It  is 
conjectural  whether  the  language  in  question  was  used  to 
denote  the  quantity  of  estate  the  children  of  Sarah  were  to 
take  in  the  event  provided  for.  The  probable  intention 
was  to  give  them  a  fee.  If  the  testatrix  desired  to  express 
this  intention  more  clearly  than  she  did  by  the  unlimited 
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bequest  of  the  property  to  them,  it  is  liardly  probable  that 
she  would  have  done  so  by  reference  to  the  quantity  of 
estate  which  she  had  given  to  Sarah,  if  we  assume  that  she 
understood  that  she  had  given  her  the  fee. 

It  is  much  more  probable  that  she  would  in  that  case 
have  used  the  apt  words  to  create  a  fee,  the  meaning  of 
which,  as  appears  from  other  parts  of  the  will,  was  under- 
stood by  the  draftsman. 

We  think  that  the  more  rational  construction  of  the  words 
"  as  Sarah  would  take  said  property  or  fund,"  in  view  of  the 
other  provisions  of  the  will,  is  that  the  minor  children  of* 
Sarah  should  take  the  property,  in  the  contingency  provided 
for,  in  the  same  manner  as  Sarah  would  take  it  if  she,  instead 
of  they,  was  then  taking  it  under  the  bequest  to  her;  in 
other  words,  that  the  intention  was  to  apply  to  the  bequest 
to  such  children  the  same  conditions  as  to  the  holdipg  of 
the  property  by  trustees,  and  the  appropriation  which  they 
should  make  of  the  income,  and  the  delivery  of  the  principal 
to  them  when  of  full  age,  as  are  contained  in  the  bequest  to 
Sarah. 

Some  other  considemtions  are  urged  by  counsel  for  Miss 
McEckron  in  support  of  her  claim.  It  is  said  that  if  the 
intention  had  been  to  give  a  life  estate  only  to  her,  the  trust 
would  naturally  have  been  continued  until  her  decease. 
From  her  age  it  was  probable  that  she  would  outlive  both  of 
the  named  trustees,  and  it  is  not  unreasonable  to  suppose 
that  the  testatrix  preferred  that  she,  rather  than  a  stranger 
appointed  by  the  court  of  probate^  should  have  the  care  of 
the  property.  It  is  claimed  that  it  is  not  probable  that  the 
testatrix  would  have  expected  that  Sarah  would  pay  the 
$5,000  referred  to  in  the  will  to  the  widows  and  indigent 
females  of  Stonington,  if  she  was  to  have  only  the  income  of 
the  property.     We  are  at  a  loss  to  see  why  not. 

The  terras,  manner  and  condition  of  the  gift  are  left  to  her. 
Considering  the  probable  amount  of  her  income,  it  would 
not  be  strange  if  the  testatrix  supposed  that  she  might  with- 
out great  inconvenience  pay  the  sum  by  instalments  or 
otherwise  as  she  preferred. 
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Our  conclusion  is  that  Miss  McEckron  takes  only  a  life 
estate  in  the  property  i\f  question.  In  this  view  of  the  caj>e 
another  important  question  arises.  Is  she  entitled  under  the 
will  to  have  that  part  of  the  residuum  which  is  personal 
estate  delivered  into  her  possession,  unless  she  gives  a  bond 
for  the  security  of  those  in  remainder.  We  think  that  it  is 
the  duty  of  the  plaintiff  to  deliver  it  to  her  without  any 
such  bond  being  given.  At  common  law  the  life  tenant  by 
bequest  of  personal  property  had  the  unconditional  right  to 
the  possession  and  control  of  it.  The  onlj"  qualification  of 
this  rule  was  that  a  court  of  equity  would  order  him  to  give 
security  for  its  preservation,  if  it  appeared,  upon  the  com- 
plaint of  the  remaindermen,  that  there  was  danger  that  he 
would  waste,  secrete  or  remove  the  property  out  of  the  state. 

In  1865  the  common  law  was  changed  by  a  statute  which, 
'  without  any  change  material  to  the  present  question,  is  still 
in  force,  as  follows:  '^When  a  life  estate  in  any  personal 
estate  shall  be  given  by  will  to  one,  and  the  remainder  to 
another,  and  there  shall  be  no  trustee  named  for  such  estate 
during  the  continuance  of  the  life  estate  therein,  the  court 
of  probate  having  cognizance  of  such  will  may  order  the 
executor  to  deliver  the  said  personal  estate  to  the  person 
having  the  life  estate,  upon  his  giving  a  probate  bond ; 
*  *  *  and  in  case  such  person  shall  fail  to  give  bond  as 
aforesaid,  said  court  shall  appoint  a  trustee  for  such  estate 
during  the  continuance  of  such  life  estate."  Gen.  Statutes, 
§  559.  This  statute  has  no  application  in  this  case  if  it 
is  opposed  to  or  inconsistent  with  the  direction  given  by 
the  testatrix,  as  it  was  her  right  to  dispose  of  her  property 
in  such  manner  and  upon  such  terms  as  she  chose. 

She  bequeathed  the  residuum  to  the  plaintiff  as  trustee, 
in  trust  to  deliver  it  to  Miss  McEckron  when  she  reached 
twenty-one  years  of  age.  He  has  accepted  the  trust,  and  his 
plain  duty  is  to  execute  it  as  directed  by  the  will.  By  the 
unqualified  language  of  the  testatrix  Miss  McEckron  is 
unconditionally  entitled  to  take  possession  of  the  property 
and  hold  it,  subject  to  her  liability  at  common  law  to  be 
required  to  give  bonds,  if  a  court  of  equity  shall  find  cause. 
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,  We  advise  the  Superior  Court  that  Sarah  Stone  McEkron 
takes  only  a  life  estate  in  the  propeiiy  in  question,  and  that 
it  is  the  duty  of  the  trustee  to  deliver  it  to  her  iincondi* 
tioually. 

In    this   opinion    the    other    judges  concurred,  except 
LooMis,  J.,  who  dissented. 


Benjamin  Knower  and  another  vs.  The  Cadden 
Clothing  Company, 

Hartford  Dlst.,  Oct.  T.,  1888.    Pabk,  C.  J.,  Oabpbnteb,  Pabdbs* 
LooMis  aud  Beardsley,  Js. 

Where  the  title  of  a  vendee  is  attacked  on  the  ground  of  an  intent  on  the 
part  of  the  vendor  to  defraud  his  creditors  by  the  transfer,  it  is  neces- 
sary that  the  vendee  should  have  had  an  actual  belief  that  the  vendor 
made  the  transfer  with  such  intent.   , 

Tbe  ekistence  of  this  belief  may  be  inferred  from  the  circnmstances,  but  it 
is  not  enough  that  the  vendee  had  reason  for  the  belief  if  he  did  not 
in  fact  bave  it 

The  acts  and  declarations  of  one  conspirator  are  admissible  to  afifect  his 
co-conspirators,  although  done  or  spoken  in  their  absence,  if  done  or 
spoken  during  the  continuance  of  the  conspiracy  and  in  furtherance 
of  it. 

But  they  are  not  so  admissible  where  done  or  made  after  the  conspiracy 
has  come  to  an  end,  either  by  the  accomplishment  of  its  purpose  or  by 
its  abandonment. 

It  is  within  the  province  of  the  court  to  determine  whether  a  plaintiff  has 
introduced  sufficient  evidence  of  a  conspiracy  to  justify  the  admission 
of  evidence  of  such  acts  and  declarations  of  the  co-conspirators. 

The  law  imputes  knowledge  of  the  acts  of  a  conspirator,  while  prosecut- 
ing the  purposes  of  the  conspiracy,  to  his  co-conspirators. 

Upon  questions  of  knowledge,  good  faith  or  intent,  other  transactions  of  the 
same  party  from  which  an  inference  respecting  the  quo  animo  may  be 
drawn,  are  admissible. 

[Argued  December  18th,  1888— decided  January  19th,  1889.] 

Scire  FAcias  upon  a  process  of  foreign  attachment  in 
which  the  defendant  company  was  garnisheed  by  the  plaint- 
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ifis  as  the  debtor  of  Leopold  Levy  and  as  having  his  goods  in 
its  possession ;  brought  to  tl^e  Superior  Court  in  Hartford 
County  and  tried  to  the  jury  before  Phelps^  J, 

Upon  the  trial  the  plaintiffs  offered  evidence  to  prove,  and 
claimed  to  have  proved,  that  Leopold  Levy,  on  July  1st, 
1885,  opened  a  store  on  the  corner  of  Canal  and  Lispenard 
streets  in  the  city  of  New  York ;  that  he  was  a  jobber  in 
gentlemen's  and  ladies'  furnishing  goods  ;  that  all  his  goods 
were  new  and  of  these  classes;  that  within  three  months 
Levy  purchased  of  the  plaintiffs,  merchants  in  the  city  of 
New  York,  $5,000  worth  of  goods,  towards  which  he  paid 
only  $1,000;  that  on  the  28th  of  September,  1885,  Levy 
quietly  fled  to  Europe,  leaving  his  creditors,  and  among  them 
the  plaintiffs,  unpaid,  and  never  returned ;  that  a  brothep- 
in-law,  Dublon  by  name,  about  three  weeks  before  Levy  left, 
entered  his  store,  apparently  as  an  employee,  and  after  his 
flight  acted  as  manager  of  the  store ;  that  on  Saturday,  Octo- 
ber 3d,  F.  J.  Rosenbo^  ^,  president  of  the  Cadden  Clothing 
Company,  the  defendant,  was  in  Levy's  store  in  private  con- 
sultation with  Dublon,  and  that  on  Monday  morning  follow- 
ing Dublon  gave  orders  to  the  employees  in  the  store  to  pack 
all  the  goods  in  the  store,  and  ship  all  the  gentlemen's  furnish- 
ing goods  to  the  Cadden  Clothing  Co.,  and  all  the  ladies'  fur- 
nishing goods  to  H.  Goldsmith  &  Co.,  both  at  Hartford;  that 
Dublon  and  the  other  employees  commenced  to  pack  and  ship 
the  goods  accordingly;  that  they  commenced  to  pack  at  8 
o'clock  Monday  morning  and  packed  until  10  o'clock  that 
night ;  that  on  Monday  they  shipped  three  cases  of  goods  to 
H.  Goldsmith  &  Co.,  and  Tuesday  five  cases  of  goods  to  the 
Cadden  Clothing  Co.,  and  the  same  day  delivered  to  the  New 
York,  New  Haven  &  Hartford  Railroad  Co.  five  other  cases  of 
goods  to  be  forwarded  to  the  Cadden  Clothing  Co.,  and  seven 
other  cases  consigned  to  H.  Goldsmith  &  Co. ;  that  all  the  ship- 
ping receipts  given  for  the  goods  so  consigned  read  "received 
from  Leopold  Levy;"  that  these  goods  were  invoiced  to 
both  the  Cadden  Clothing  Company  and  to  H.  Goldsmith  & 
Co.  as  having  been  purchased  by  them  of  Leopold  Levy,  and 
were  so  entered  upon  Levy's  sales  books ;  that  when  the 
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cases  of  goods  were  placed  upon  the  sidewalk  for  transpor- 
tation they  were  turned  down,  so  that  the  names  of  the 
consignees  were  concealed  from  view,  and  this  by  the  orders 
of  Dublon ;  that  Dublon  and  the  other  employees  worked 
from  8  o'clock  in  the  morning  until  late  at  night  Tuesday 
packing  and  shipping  these  goods;  that  toward  evening, 
October  6th,  one  of  the  plaintiffs'  employees  entered  Levy's 
store,  and  that  the  bookkeeper  was  then  making  out  the  in- 
voices to  the  Cadden  Clothing  Co.  and  to  H.  Goldsmith  & 
Co. ;  that  thereupon  Dublon  ordered  the  bookkeeper  to  hide 
the  invoices  so  that  the  plaintiffs'  employee  might  not  see 
them,  and  that  this  was  accordingly  done ;  that  Tuesday  even- 
ing the  plaintiffs  discovered  that  all  the  goods  in  Levy's  store 
were  being  shipped  away,  and  on  Wednesday  morning  caused 
an  attachment  to  be  placed  on  the  goods  remaining  in  the 
store,  and  also  the  goods  in  the  bands  of  the  common  carrier 
in  New  York ;  that  when  the  sheriff  took  possession  of 
Levy's  store  Wednesday  morning  there  were  four  cases  in 
the  store  packed  and  ready  for  shipment,  addressed  to  H. 
Goldsmith  &  Co.,  Hartford,  and  that  there  was  remaining 
to  be  packed  and  shipped  only  about  $600  worth  of  goods, 
which,  but  for  the  attachment,  would  have  been  packed  and 
shipped  to  H.  Goldsmith  &  Co.;  that  Monday  morning, 
when  Dublon  began  to  pack  and  ship,  there  were  between 
$6,000  and  $7,000  worth  of  goods  in  the  store  at  the  origi- 
nal cost  price ;  that  Wednesday  evening,  October  7th,  Cas- 
sidy,  an  employee  of  the  plaintiffs,  came  to  Hartford  for  the 
purpose  of  attaching  the  goods  which  had  been  shipped  to 
the  Cadden  Clothing  Co.  and  H.  Goldsmith  &  Co.,  and 
which  had  been  received  by  them  ;  that  a  writ  of  attachment 
was  accordingly  procured  in  behalf  of  the  plaintiffs  on  the 
following  morning,  October  8th,  against  Levy,  in  which  the 
Cadden  Clothing  Co.  and  H.  Goldsmith  &  Co.  were  named 
as  garnishees,  and  placed  in  the  hands  of  an  officer  for  ser- 
vice ;  that  Goldsmith  &  Co.  received  three  cases  of  the 
goods  and  the  invoice  of  the  same,  also  the  invoice  of  the 
remaining  cases  consigned  to  them  by  Levy  and  stopped  by 
the  plaintiffs  in  New  York,  but  that  they  never  ordered  the 
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goods,  hever  purchased  them,  had  no  knowledge  of  them, 
I  and  knew  no  reason   why  the   goods  should   have  been 

shipped  to  them,  and  disclaimed  all  interest  or  title  in  the 
goods,  and  that  this  was  not  denied  by  the  defendant ;  that 
Caiden,  the  secretary  and  treasurer  of  the  defendant  com- 
pany and  its  manager,  in  the  presence  of  F.  J.  Rosenberg, 
the  president  of  the  company,  denied  to  the  officer  that  the 
Cadden  Clothing  Co.  had  received  any  goods  from  New 
York,  and  afterwards,  in  the  presence  of  the  officer,  Cas- 
sidy,  and  plaintiffs'  counsel,  repeated  such  denial,  until  con- 
fronted by  the  shipping  receipt  book  of  Levy  and  other 
proof,  when  he  admitted  that  he  had  received  five  cases 
of  goods  from  New  York,  but  said  that  he  bought  them  of 
one  Z.  L.  Furstner,  who  kept  a  gentlemen's  furnishing  goods 
house  at  No.  496,  Broadway,  New  York ;  that  Cassidy  at 
once  told  him  that  he  was  acquainted  with  all  the  houses  in 
that  trade  in  New  York  city  and  the  names  of  all  merchants 
in  the  city  in  that  line  of  trade,  and  that  there  was  no  such 
house  at  No.  496  Broadway,  and  no  man  by  the  name  of 
Furstner  in  New  York  city  in  that  business ;  that  then  Cad-^ 
den  admitted  that  Furstner  was  not  in  the  business  of  fur- 
;  nishing  goods,  but  said  he  was  a  diamond  merchant ;  that 

j  thereupon  a  representative  of  the  plaintiffs  asked  Cadden  if 

I  the  defendant  had  paid  for  the  goods,  and  he  answered  No; 

■  that  Cadden  was  then  told  that  the  plaintiffs  would  factorize 

the  defendant,  whereupon  he  told  the  plaintiffs'  representa- 
I  tive  that  he  had  paid  $400  on  the  goods,  and  u[xon  being 

I  asked  when  and  to  whom  he  paid,  he  said  early  that  morning 

and  to  Rosenberg,  the  president  of  the  defendant  company; 
that  he  was  then  asked  if  Furstner  had  authorized  him  to 
I  pay  Rosenberg,  and  he  answered  No;  but  that  Rosenberg 

and  Furstner  were  brothers-in-law  and  he  knew  it  would  be 
all  right,  and  at  any  rate  would  take  the  risk ;  that  he  was 
asked  if  he  would  point  out  the  goods  which  he  had  received 
to  the  ^officers,  and  that  he  said  he  could  not  because  they 
were  mixed  in  with  his  other  goods. 

The   plaintiffs  further  offered  evidence   to  prove,   and 
claimed  to^have  proved,  that  the  goods  invoiced  to  the 
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defendant  and  to  Goldsmith  &  Co.  were  invoiced  at  the 
original  cost  price  to  Levy,  and  in  some  instances  were  in- 
voiced at  a  much  lower  price  than  Levy  paid  for  them,  and 
in  all  cases  for  from  fifteen  to  twenty-five  per  cent,  less  than 
wholesale  cost  price ;  that  Rosenberg  was  with  Dublon  at 
Taylor's  Hotel  in  Jersey  City,  Wednesday  afternoon,  Octo- 
ber 7th,  at. about  4  o'clock;  that  on  Saturday,  October 
10th,  Dublon  and  Levy's  family  left  for  Europe,  and  on 
the  16th  Rosenberg  left  for  Europe  and  met  Levy  in  Paris ; 
that  neither  Dublon  nor  Levy  have  since  returned  to  this 
country;"  that  neither  the  Cadden  Clothing  Co.,  Rosen- 
berg, Furstner,  nor  any  other  person  in  behalf  of  either, 
made  any  demand  of  the  plaintiffs,  or  of  the  sheriff  making 
the  attachment,  for  the  goods  attached  in  New  York,  and 
that  the  shipment  of  the  goods  to  the  defendant,  as  well  as 
those  shipped  to  Goldsmith  &  Co.,  was  for  the  purpose  of 
concealing  them  from  attachment  by  Levy's  creditors  and 
in  fraud  of  such  creditors,  with  the  full  knowledge  of  the 
defendant  and  by  collusion  of  the  defendant  and  its  execu- 
tive officers  with  Levy  and  Dublon. 

The  defendant  then  offered  in  evidence  the  by-laws  of  its 
company,  and  claimed  from  them  that  Cadden,  who  was  its 
secretary  and  treasurer  but  who  was  not  a  stockholder,  had 
sole  power  to  purchase  goods  for  and  manage  the  affairs  of 
the  defendant,  and  that  Rosenberg,  the  president  of  the 
company,  had  no  power  to  purchase  goods  or  act  for  the 
corporation.  The  defendant  also  offered  evidence  to  prove 
that  Rosenberg  had  been  the  holder  of  a  note  signed  by 
Leopold  Levy  for  $1,650,  which  he  had  transferred  to  Z.  L. 
Furstner  of  New  York  city  for  a  loan,  which  note  became 
due  October  3d,  1885;  that  Rosenberg  had  paid  Furstner 
before  October  3d,  and  then  held  the  Levy  note ;  that 
Rosenberg,  acting  for  Furstner,  having  been  told  by  Dublon 
that  there  was  no  money  to  pay  the  note,  offered  to  Dublon 
to  take  goods  in  payment  of  the  note;  that  Dublon  con- 
sented, and  that  Rosenberg  thereupon  requested  him  to 
pack  and  ship  the  goods  to  the  Cadden  Clothing  Co. ;  that 
Rosenberg  on  the  5th  of  October  wrote  Cadden  that  Furst- 
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ner  had  a  line  of  furnishing  goods  which  Furstner  repre- 
sented to  be  a  good  assortment,  and  that  he  had  told 
Furstner  he  could  ship  them  to  the  defendant  at  wholesale 
cost  price;  that  the  five  cases  of  goods  received  by  the  de- 
fendant arrived  Wednesday  morning,  October  7th,  and  were 
taken  into  the  defendant's  store;  that  Wednesday  night 
Rosenberg  came  to  Hartford,  and  that  about  7  o'clock  the 
following  morning  he  happened  into  the  defendant's  store, 
and  that  Cadden  voluntarily  paid  Rosenberg  for  Furstner 
#1,000  in  money  and  gave  him  a  check  for  $800,  in  full  pay- 
ment of  the  goods  already  arrived  and  of  those  which  the 
plaintiffs  had  stopped  in  New  York ;  and  that  such  payment 
was  made  before  the  service  of  the  process  of  foreign  attach- 
ment. 

It  was  admitted  that  at  the  time  the  process  of  foreign 
attachment  was  served  on  the  defendant,  Rosenberg  was 
present  in  the  defendant's  store,  and  it  was  admitted  by  the 
defendant  that  when  the  alleged  payment  was  made  to 
Rosenberg,  Cadden  had  not  examined  the  goods  which  had 
arrived,  and  that  his  conduct  in  paying  for  these  goods 
without  first  having  examined  them  and  before  a  consider- 
able poi-tion  of  them  had  arrived,  was  unusual  and  contrary 
to  his  business  habit.  The  amount  of  the  invoice  was 
$1,802.45. 

Evidence  was  offered  by  the  defendant  that  the  goods 
which  had  been  shipped  by  Dublon  to  Goldsmith  &  Co. 
were  shipped  pursuant  to  a  scheme  between  Rosenberg, 
Dublon,  and  Victor  &  Achilis,  without  Goldsmith's  knowl- 
edge, in  order  that  Victor  &  Achilis,  New  York  creditors  of 
Levy,  might  come  to  Connecticut  and  attach  them,  and  that 
the  purpose  of  Rosenberg's  coming  to  Hartford  the  night  of 
October  7th  was  to  procure  an  attachment  of  the  goods  for 
Victor  &  Achilis,  and  that  although  the  goods  sent  to  Gold- 
smith were  sent  pursuant  to  such  a  scheme,  the  goods  sent 
to  this  defendant  were  shipped  in  good  faith  for  value  and 
without  fi-andulent  knowledge  or  intent  on  the  part  of  the 
defendant. 

The  plaintiffs  claimed  upon  the  evidence  before  the  jury 
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that  the  pretended  note  of  $1,650  was  not  genuine,  and 
claimed  from  Rosenberg's  own  evidence  that  if  it  were  gen- 
uine it  was  not  owned  by  Furstner  at  its  maturity,  and  that 
the  defendant's  claim  that  the  goods  were  purchased  by 
Furstner  in  payment  of  the  note  was  not  and  could  not  be 
true.  Rosenberg  testified  that  before  the  note  became  due 
he  had  paid  Furstner  the  loan  for  which  he  claimed  to  have 
given  him  the  note  as  collateral,  and  that  Furstner  nei- 
ther owned  nor  had  possession  of  the  note  at  its  maturity. 

The  plaintiffs  further  claimed  from  the  evidence'  that 
Furstner  was  an  imaginary  person,  and  was  so  known  to  be 
both  to  Rosenberg  and  to  Cadden,  and  that  the  name  was 
used  by  Rosenberg  and  Cadden  to  conceal  the  real  trans- 
action between  Dublon,  Levy,  and  the  defendant. 

The  plaintiffs  further  claimed  from  the  evidence  and  the 
circumstances  that  the  defendant  never  paid  Rosenberg  for 
the  goods,  and  that  if  it  had  in  good  faith  purchased  the 
goods  and  paid  for  them,  as  it  claimed  to  have  done,  the 
defendant  would  have  demanded  a  return  of  the  goods  which 
the  plaintiffs  had  attached  in  New  York  and  which  the 
defendant  has  never  received. 

The  defendant  claimed  that  Rosenberg  was  not  acting  for 
the  company  in  any  of  his  transactions  with  Dublon,  but 
was  acting  solely  for  himself  and  Furstner,  and  that  there 
was  nothing  fraudulent  or  illegal  in  those  transactions,  but 
that  it  was  only  a  case  of  one  creditor  endeavoring  to  obtain 
payment  before  other  creditors^  which  was  not  illegal ;  but 
I  hat  if  there  was  any  illegality  connected  with  the  trans- 
actions between  Rosenberg  and  Dublon,  the  defendant  had 
no  knowledge  of  it  through  any  person  acting  for  it  or 
authorized  to  act  for  it,  and  that  no  knowledge  of  Rosenberg 
or  of  any  one  but  Cadden  was  binding  upon  or  affected  it  in 
these  transactions. 

The  plaintiffs,  on  the  trial,  offered  as  their  first  witness 
one  Cassidy,  a  salesman  in  their  employment,  and  in  the 
course  of  his  testimony,  and  after  he  had  stated  that  he  was 
frequently  in  Levy's  store,  inquired  of  him  when  he  dis- 
covered they  were  clearing  out  Levy's  store?    The  counsel 
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for  the  defense  objected  to  evidence  of  what  the  witness  saw 
iu  JTew  York  unless  it  was  shown  to  have  been  known  by 
the  defendant  at  the  time ;  which  objection  was  sustained 
by  the  court.  The  counsel  for  the  plaintiffs  then  claimed 
that  they  should  in  their  subsequent  testimony  make  it 
admissible  by  proper  connection,  and  under  that  claim  it  was 
admitted.  The  answer  to  the  question  was — "  On  the  even- 
ing of  October  6th." 

Isaac  M.  Levy  was  also  offered  as  a  witness  by  the  plaint- 
ifife,  and  the  same  question  was  put  to,  andythe  same  answer 
given  by  him,  subject  to  the  same  objection  by  the  defend- 
ant's counsel,  and  admitted  under  the  same  claim. 

At  a  later  stage  in  his  testimony  the  same  witness  was 
inquired  of  by  the  plaintiffs'  counsel  with  reference  to  the 
packing  and  shipping  under  orders  from  Dublon,  of  other 
goods  in  Levy's  store  to  Goldsmith  &  Co.,  to  which  the 
counsel  for  the  defense  objected,  but  it  was  admitted  under 
the  claim  and  on  the  ground  that  the  acts  and  conduct  of 
Dublon,  from  his  connection  with  Levy  and  Rosenberg^  with 
reference  to  the  goods  in  question,  tended  to  prove  a  fraud- 
ulent conspiracy  against  the  creditors  of  Levy,  among  whom 
were  the  plaintiffs,  to  which  the  defendant  was  a  party,  or  of 
which  it  had  knowledge,  or  reasonable  means  of  knowledge, 
and  of  which  it  was  reasonably  put  on  suspicion  and  inquiry. 

And  a  similar  objection  by  the  derendant,  and  a  similiar 
ruling,  were  made  with  reference  to  acts  and  declarations  of 
Dublon  showing,  or  tending  to  show,  that  he  was  keeping 
away  from  New  York  to  avoid  being  summoned  by  the 
plaintiffs  to  testify  with  reference  to  the  transactions  con- 
cerning Levy's  goods. 

The  plaintiffs  also  offered  as  a  witness  Herman  Goldsmith, 
one  of  the  firm  of  Goldsmith  &  Co.  of  Hartford,  and  to 
prove  fraud  by  Levy  in  the  disposition  of  his  goods,  and  a 
design  to  put  them  beyond  the  reach  of  his  creditors,  in- 
quired of  him  about  the  sending  by  him  of  a  part  of  them  to 
Goldsmith  &  Co.  without  previous  purchase  or  order,  and 
without  consideration,  to  whicli  the  counsel  for  the  defense 
objected ;  but  the  testimony  was  admitted  on  the  ground 
Vol.  Lvn. — 14 
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that,  with  other  evidence  in  the  case,  it  tended  to  prove  the 
fraudulent  conspiracy  claimed  by  the  plaintiffs,  and  that  the 
defendants  participated  in  or  had  knowledge  of  it. 

At  the  close  of  the  plaintiffs'  testimony  in  chief,  the  de- 
fendant's counsel  renewed  the  objection  they  had  previously 
made,  to  the  'admission  of  all  the  foregoing  testimony,  on 
the  ground  that  the  facts  testified  to  were  not  so  brought  to 
the  knowledge  of  the  defendant  as  to  furnish  evidence  tend- 
ing to  prove  it  guilty  of  participation  in  a  fraudulent  conspir- 
acy to  prevent  the  creditors  of  Levy  from  collecting  their 
debt  through  an  attachment  of  the  goods. 

Taking  into  consideration  the  family  and  business  rela- 
tionship and  connection  of  Levy,  Kosenberg  and  Dublon, 
and  their  conduct  with  reference  to  the  removal  of  Levy's 
goods  from  his  store,  and  in  other  respects,  the  court  held 
the  evidence  admissible  as  tending  to  establish  against  the 
defendant  the  claim  of  fraudulent  conspiracy  made  by  the 
plaintiffs,  and  of  knowledge  or  means  of  knowledge  by  them 
of  the  fraud. 

The  request  of  the  defendant  for  instructions  to  the  jury, 
and  the  charge  of  the  court,  are  sufBciently  stated  in  the 
opinion. 

The  jury  returned  a  verdict  for  the  plaintifiEa,  and  the  de- 
fendant appealed. 

C.  E.  Perkins^  for  the  appellant. 

1.  The  court  erred  in  instructing  the  jury  that  it  would 
vitiate  the  title  of  the  defendant  company  to  the  goods,  * 
"if  it  was  aware  of  such  suspicious  circumstances  with 
respect  to  the  goods  as  would  reasonably  put  it  on  inquiry 
and  lead  it  to  suspect  there  was  something  fraudulent  and 
wrong  in  connection  with  the  transfer  of  them."  This  pre- 
cise question  has  not  arisen  in  this  state,  but  the  statement 
of  the  law  as  made  by  the  judge  is  inconsistent  with  all  our 
decisions  on  the  subject,  which  hold  that  it  is  a  question  of 
actual  fraud  on  the  part  of  the  grantee  ;  that  is,  of  his  con- 
currence or  participation  in  the  fraud,  or  of  actual  knowl- 
edge of  it  and  desire  to  promote  it.     UHey  v.  Smith,  24 


Digitized  by  VjOOQIC 


APRIL,  1889.  211 


Knower  v.  Cadden  Clothing  Co. 


Conn.,  290 ;  Partelo  v.  Harris^  26  id.,  480 ;  Siasan  v.  JRoath^ 
30  id.,  15  ;  Quinebaug  Bank  v.  Brewster^  id.,  569 ;  Bloodgood 
V.  Beecher^  35  id.,  469 ;  Hawes  v.  Mooney^  39  id.,  87 ;  Pease 
V.  Bridge^  49  id.,  58 ;  Bassett  v.  McKenna^  62  id.,  437 ;  1 
Swift  Dig.,  266.  In  all  the  many  cases  on  this  subject  in 
this  state,  we  believe  there  is  not  one  which  does  not  require 
actual  knowledge  and  participation  in  the  fraud  on  the  part 
of  the  grantee  as  necessary  to  avoid  a  sale,  or  that  intimates 
in  any  way  that  knowledge  of  facts  which  the  jury  may 
think  ought  to  have  made  him  suspicious,  or  neglect  to  make 
inquiries  which  might  have  given  him  knowledge,  have  been 
held  suflBcient.  The  question  has  lately  arisen  in  Mas- 
sachusetts and  has  been  decided  in  accordance  with  this 
view.  Carroll  v.  Hayward^  124  Mass.,  120,  122.  Also  in 
New  York.  Parker  v.  Conner,  93  N.  Yoj'k,  118,  112.  And 
in  New  Hampshire.  Leavy  v.  Dearborn,  19  N.  Hamp.,  351, 
360.  And  the  decisions  of  the  U.  S.  Supreme  Court  agree 
with  those  of  this  state,  that  there  must  be  actual  participa- 
tion in  the  fraudulent  intent  of  the  grantor  to  defeat  the 
title  of  the  grantee.  Clements  v.  Moore,  6  Wall.,  299,  312; 
Horback  v.  Sill,  112  U.  S.  R.,  148.  There  are  some  states  in 
the  south  and  west  that  have  held  differently,  but  many  of  the 
courts  in  those  states  decide  in  accordance  with  the  view  we 
are  urging.  Moore  v.  Sinnant,  89  N.  Car.,  455;  Br'oum  v. 
Foree,  7  B.  Monp.,  357,  359 ;  Solmeav.  Braidwood,  82  Misso., 
610 ;  Curtis  v.  Valiton,  3  Mont.,  153 ;  Coolidge  v.  Heneky,  11  Or., 
327. 

2.  The  plaintiffs  claimed  that  Rosenberg  was  the  president 
of  the  defendant  corporation,  and  that  if  he  had  knowledge 
of  fraudulent  intent  on  the  part  of  Levy  or  his  agent  Dub- 
Ion,  the  company  was  affected 'with  his  knowledge.  But 
the  defendant  showed  that  Cadden  was  its  general  agent  and 
manager,  and  that  Rosenberg  as  president  had  no  power  to 
make  purchases  for  the  company.  But  the  court  charged 
the  jury  that  "if  he  performed  acts  not  previously  author- 
ized, which  were  subsequently  assented  to  and  adopted  by 
the  defendants,  they  were  binding  on  the  defendants."  We 
submit  that  these  instructions  were  erroneous,  and   mate- 
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rial.  It  is  well  settled  that  a  ratification  of  the  act  of  an 
agent  does  not  bind  the  principal  unless  made  with  a  full 
knowledge  of  all  the  material  facts.  1  Parsons  ou  Coi>t., 
47,  note  u ;  Seeley  v.  Norths  16  Conn.,  97.  It  is  doubtless 
true  that  by  the  ratification  of  the  acts  of  an  agent  in  mak- 
ing a  contract  the  principal  is  bound  by  tortious  acts  done 
by  the  ageat,  so  far  as  they  wese  directly  connected  with 
the  contract,  and  were  injurious  to  the  person  with  whom  the 
agent  dealt.  Morehouse  v.  Northrop^  33  Conn.,  380.  But 
where  the  only  question  is  as  to  the  intent  of  the-purchaser, 
or  his  knowledge  of  a  fmud  in  the  vendor,  and  its  bearing 
upon  third  pei-sons,  a  mere  ratification  of  the  purchase^ 
without  any  knowledge  of  the  fraud,  does  not  affect  the 
purchaser  with  the  knowledge  of  the  agent. 

3.  The  court  also  erred  in  admitting  the  evidence  of  Oas- 
sidy,  Levy  and  Goldsmith  as  to  the  transactions  in  New 
York  without  showing  the  defendant's  knowledge  of  them. 
The  court  says,  in  Partelo  v.  Harris^  before  cited,  that  "it 
is  not  safe,  nor  in  harmony  with  the  laws  of  evidence,  to 
allow  counsel  to  press  upon  a  jury  the  fraud  of  one  man  to 
make  out  fraud  in  another,  without  some  proof  of  conspiracy 
or  collusion  being  first  introduced,^^  The  judge  recognized 
this  as  the  law,  for  he  ruled  that  the  evidence  was  inadmis- 
sible, unless  the  defendant  "  had  knowledge  or  reasonable 
means  of  knowledge,  and  was  reasonably  put  on  suspicion 
or  inquiry."  But  we  submit  that  the  grounds  upon  which 
the  judge  says  he  admitted  the  evidence  fall  far  short  of 
"  conspiracy  or  collusion."  All  he  says  is  this :  "  Taking 
into  consideration  the  family  and  business  relationship  and 
connection  of  Levy,  Rosenberg,  and  Dublon,  and  their  con- 
duct with  reference  to  the  remoral  of  l^evy's  goods  from  his 
store  and  in  other  respects,"  the  evidence  was  admissible. 
Now  there  is  not  a  suggestion  in  the  case  that  there  was  any 
relationship  between  Rosenberg  and  either  Levy  or  Dublon, 
nor  that  there  was  or  ever  had  been  any  business  relationship 
between  them,  except  that  Rosenberg  had  a  note  of  Levy's, 
and  even  that  did  not  appear  from  the  plaintiffs'  evidence, 
but  from  the  defendant's.     The  judge  seems  to  have  con- 
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sidered  that  the  mere  fact  that  he  was  nominally  the  presi- 
dent of  the  defendant  corporation  made  his  knowledge,  if  he 
had  any,  of  a  fratidulent  intent  of  Dublon,  the  knowledge 
of  the  corporation. 

A.  F.  EgghiUm^  for  the  appellees. 

1.  The  court  was  right  in  charging  the  jury  that  suspicious 
circumstances  which  would  reasonably  put  the  defendanl;  on 
inquiry- and  lead  it  to  suspect  that  there  was  something 
fraudulent  in  connection  with  the  transfer,  would  vitiate  its 
title.  Jt  is  a  well  settled  rule  that  when  a  vendee  is  aware 
of  suspicious  circumstances  attending  the  sale,  which  should 
put  a  reasonable  man  on  inquiry,  he  is  bound  to  inquire ; 
and  if  he  fails  to  do  so,  he  is  chargeable  with  the  same 
knowledge  which  such  inquiry  would  have  yielded ;  in  other 
words,  with  knowledge  of  the  facts.  In  Stoughton  v.  Pasco^ 
5  Conn.,  447,  the  court  said:  "One  head  of  presumptive 
notice  is  this,  that  the  law  imputes  to  the  purchaser  the 
knowledge  of  a  fact,  of  which  the  exercise  of  common  pru- 
dence and  ordinary  diligence  must  have  apprised  him."  In 
Partelo  v.  Harris^  26  Conn.,  482,  the  court  said :  "  If,  indeed, 
the  grantee  has  knowledge  of  the  fraud  of  the  grantor,  or  of 
the  indicia  of  his  fraud,  it  will  be  safe  and  proper  to  liold 
him  responsible  accordingly,  and  let  the  jury  pass  upon  the 
evidence."  In  Post  v.  Clark^  35  Conn.,  842,  the  court  said: 
"  FuU  and  adequate  means  of  knowledge  are  equivalent  to 
knowledge  itself  under  ordinary  circumstances."  See  also 
Inickey  v.  Roberts^  25  Conn.,  492;  Lynch  v.  Hall^  41  id., 
238,  242;  Wade  on  Notice,  §§  18,  23,  88.  In  Whitbread  v. 
Jordan^  1  Younge  &  Coll.,  (Exch.,)  303,  Baron  Aldersok, 
said :  "  When  a  party  having  knowledge  of  such  facts  as  would 
lead  any  honest  man  using  ordinary  caution,  to  make  further 
inquiries,  does  not  make,  but  on  the  contrary  studiously 
avoids  making,  such  obvious  inquiries,  he  must  be  taken  to 
have  notice  of  those  facts,  which,  if  he  had  used  ordinary 
diligence,  he  would  readily  have  ascertained."  Cadden  hav- 
ing been  placed  in  the  position  he  was,  before  the  sale  was 
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consummatecl,  the  defendant  is  clearly  bound  by  his  acts  and 
conduct. 

2.  The  court  properly  admitted  evidence  with  reference 
to  the  packing  and  shipping  of  goods  to  Goldsmith  &  Co. 
under  orders  from  Dublon.  The  plaintiffs  claimed  that  a 
conspiracy  existed  between  Dublon,  Levy  and  the  defend- 
ant, to  defraud  levy's  creditors.  And  it  is  well  established 
law  that  in  such  cases  other  fraudulent  transactions  of  a  like 
nature,  copartners  with  the  transaction  in  question,  are  ad- 
missible in  evidence.  Hells  v.  i)«y,  4  Conn.,  100;  Thomp- 
son V.  Rose^  16  id.,  79  •  St<xte  v.  Spalding^  19  id.,  237 ;  Lackey 
V.  RohertSy  26  id.,  491 ;  Hoode  v.  Home  Ins.  Co.^  82  id.,  37 ; 
Edwards  v.  'Warner^  36  id.,  619:  Benhum  v.  Cary^  11 
Wend.,  83. 

3.  The  acts  of  Dublon,  in  keeping  away  from  New  York 
to  avoid  being  summoned  by  the  plaintiffs  to  testify,  and 
his  declarations  on  the  subject  were  admissible  in  evidence  as 
the  acts  of  a  co-conspirator  while  pursuing  the  object  of  the 
conspiracy.  When  a  combination  is  once  established  such 
acts  and  declarations  of  any  one  of  the  conspirators,  although 
done  and  made  in  the  absence  of  the  others,  are  admissible 
against  them  all.  Qowles  v.  Qoe^  21  Conn.,  234;  State  v. 
Shields^  46  id.,  263.  See  also  the  cases  cited  under  the  next 
preceding  head.  And  it  is  for  the  court  that  is  trying  the 
case  to  determine  whether  there  has  been  sufficient  proof  of 
a  conspiracy  to  make  evidence  of  such  acts  and  declarations 
of  the  co-conspirators  admissible  against  the  rest.  CawlesYi 
Coe^  above  cited. 

4.  The  court  properly  charged  that  "  if  Rosenberg  per- 
formed acts  not  previously  authorized,  which  were  subse- 
quently assented  to  and  adopted  by  the  defendant,  they  were 
binding  on  the  defendant."  This  is  correct  law.  Toll  Bridge 
Co.  V.  BetswoHh,  30  Conn.,  890, 391 ;  Perry  v.  Simpson  Water- 
proof  Manf.  Co.^  37  id.,  634.  The  portion  of  the  charge  above 
quoted  the  defendant  complains  of,  because  the  court  did 
not  say,  in  so  many  words,  that  any  assent  or  adoption  by 
the  directors,  to  be  binding  upon  the  defendant,  must  be 
made  with  full  knowledge  of  all  the  material  facts  in  the 
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case.  But  this  question  of  knowledge  or  notice,  the  court 
did  take  into  account,  and  repeatedly  alluded  to  it  in  his 
charge  to  the  jury,  saying  tp  them  that  the  defendant  would 
not  be  made  liable,  unless  some  officer  or  agent,  authorized 
to  act  for  it  in  the  transaction,  had  knowledge  oi^  the  fraud. 

Pardee,  J.  It  was  the  claim  of  the  pluintifiEs  that  Leo- 
pold Levy  was  their  debtor,  and  that  with  the  intent  to  de- 
fraud his  creditors  he  transferred  a  portion  of  his  personal 
property  to  the  defendant,  the  Cadden  Clothing  Company, 
a  corporation,  through  the  agency  of  F.  J.  Rosenberg,  its 
president,  which  received  and  retained  possession  of  the 
property,  having  either  actual  knowledge  or  reasonable  means 
of  knowledge  that  the  transfer  by  Levy  was  with  such  fraud- 
ulent intent. 

The  defendant  claimed  that  Rosenberg,  as  an  individual, 
was  a  creditor  of  Levy  ;  that  the  property  was  delivered  by 
Levy  to  Rosenberg  in  payment :  and  that  the  latter,  as  an 
individual,  sold  it  to  the 'defendant. 

The  court  instructed  the  jury  that  "to  vitiate  the  defend- 
ant's title  to  the  goods  on  the  ground  of  fraud,  it  should  ap- 
pear that  it  was  not  a  bond  fide  purchaser  of  them,  and  did 
not  receive  them  in  good  faith,  and  that  it  either  had  a  part 
in  or  knowledge  of  the  fraud  of  Levy,  or  Rosenberg,  or 
Furstner,  if  they,  or  either  of  them,  were  guilty  of  any  in 
the  transaction  ;  or  that  it  was  aware  of  such  suspicious  cir- 
cumstances with  respect  to  the  goods  as  would  reasona- 
bly put  it  on  inquiry,  and  lead  it  to  suspect  that  there  was 
something  fraudulent  and  wrong  in  connection  with  the 
transfer  of  them. 

•'  Fraud  is  a  poisonous  element  in  any  transaction,  and  if 
proved  destroys  any  sale  of  property,  or  other  contract  con- 
taminated with  it.  If  Levy,  being  the  owner  of  the  goods, 
or  any  one  else  by  his  direction  or  for  him,  with  intent  to  de- 
fraud his  creditors,  sent  the  goods  to  the  defendant,  and  the 
defendant  having  knowledge  or  reasonable  means  of  knowl- 
edge of  the  purpose  to  defraud,  received  them,  the  transfer 
was  fraudulent,  and  no  title  passed  to  the  defendant.    The 
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goods  would  still  be  Levy's,  and  liable  to  be  takea  for  his 
debts." 

Also  that  the  "  acts  and  declarations  of  an  officer  of  a  cor- 
poration must,  to  bind  the  corporation,  be  done  and  made 
while  actually  engaged  in  the  performance  of  his  official 
duty ;  but  the  knowledge  of  the  directora  and  other  manag- 
ing officers  of  a  corporation  is  generally  the  knowledge  of 
tiie  corporation  when  it  relates  to  its  interest  and  business; 
and  the  acts  and  declarations  of  Dublou  and  others,  if  mere 
employees  and  not  agents  of  Levy,  are  not  binding  on  the 
defendant,  unless  known  to  the  defendant  at  the  time,  or 
afterward  adopted  by  it,  or  by  Rosenberg,  or  Cadden,  or 
both,  while  acting  in  the  performance  of  their  duties  as 
agents  or  managing  officers  of  the  defendant." 

The  plaintiffs  had  a  verdict.  The  defendant  appealed  for 
the  following  reasons : 

1.  That  the  court  erred  in  refusing  to  charge  the  jury  as 
requested  by  the  defendant  upon  each  of  its  ^^ix  requests. 

2.  That  the  court  erred  in  charging  the  jury  in  relation 
to  the  question  of  fraud,  and  especially  in  charging  that 
knowledge  of  any  fraud  of  Rosenberg  or  Furstner,  would 
vitiate  a  sale  to  the  defendant,  and  that  knowledge  of  any 
suspicious  circumstances  with  respect  to  the  goods  which 
would  reasonably  put  the  defendant  on  inquiry  and  lead  it 
to  suspect  that  there  was  something  fraudulent  and  wrong 
in  connection  with  the  transfer  of  them,  would  have  the 
same  eflfect. 

3.  Also  in  charging  that  if  the  defendant  with  knowledge, 
or  reasonable  means  of  knowledge,  of  the  purpose  todefittud, 
received  them,  no  title  passed  to  the  defenda^nt. 

4.  In  relation  to  the  adoption  of  Rosenberg's  acts  by  the 
directors,  the  court  should  have  charged  that  any  assent  or 
adoption  by  the  director  to  be  binding  upon  the  defendant 
must  be  made  with  full  knowledge  of  all  the  material  facts 
in  the  case. 

5.  The  court  erred  in  instructing  the  jury  that  if  Cad- 
den or  Rosenberg  had  knowledge  of  circumstances  which 
would  reasonably  lead   them  to  believe  or  fairly  suspect 
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fraud  in  the  transfer,  their  verdict  shoiild  be  for  the  plaint- 
iffs. 

6.  The  whole  charge  of  the  judge  on  the  question  of 
fraud  was  erroneous,  besides  the  particulars  above  speci- 
fied. 

7.  The  judge  also  erred  in  admitting  the  evidence  of  Cas- 
sidy,  Levy  and  Goldsmith,  as  set  out  in  the  finding,  as  there 
id  nothing  in  the  plaintiffs'  evidence  as  set  oitt  in  the  find- 
ing to  authorize  the  admission  of  the  6ame. 

8.  The  court  erred  in  admitting  the  evidence  of  Isaac  M. 
Levy  relating  to  orders  from  Dublon  to  pack  and  send  goods 
to  Goldsmith  &  Co.|  also  in  admitting  evidence  of  the  acts 
and  declarations  of  Dublon  showing  that  he  was  keeping 
awa}'  from  New  York ;  also  in  admitting  the  evidence  of 
Herman  Goldsmith  as  to  the  goods  sent  him ;  also  the  evi- 
dence of  A.  W.  Cassidy  in  relation  to  what  he  discovered  in 
New  York;  all  as  set  out  in  the  finding. 

In  Utley  v.  Smithy  24  Conn.,  290,  the  claim  being  that  cer- 
tain conveyances  of  real  estate  were  fraudulent  and  void 
under  the  statute,  as  having  been  made  with  a  view  of  insol- 
vency, the  court  held  that  in  order  to  make  them  so  the 
grantor  must  not  only  in  fact  be  in  failing  circumstances,  but 
must  make  the  deed  with  a  view  to  insolvency,  and  with  in- 
tent to  prefer  one  creditor  over  another,  saying  that  the  true 
rule  is  that  the  quo  animo  is  the  important  and  decisive  char- 
acteristic. 

In  Sisson  v.  Boath,  80  Conn.,  15,  it  was  determined  that 
although  a  conveyance  was  made  with  an  intent  to  defraud 
creditors,  yet  if  the  grantee  did  not  participate  in  the  fraud, 
the  conveyance.is  good. 

In  Quinehaug  Bank  v.  Brewster^  30  Conn.,  559,  the  mar- 
ginal note  is  as  follows :  "  The  court  below  found  that  a  cer- 
tain mortgage  was  given  with  a  view  to  insolvency  if  the 
evidence  was  to  be  weighed  by  the  ordinary  rules  of  evidence, 
without  giving  to  any  of  it  an  additional  legal  or  construc- 
tive effect ;  but  that  if  the  parties  to  th6  mortgage  were  to 
be  held  chargeable  with  the  knowledge  of  the  facts  of  which 
they  had  such  notice  as  would  lead  a  prudent  man,  in  a 
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matter  which  concerned  his  pecuniary  interest,  to  make  in- 
quiry, and  were  to  be  presumed  to  have  intended  the  prob- 
able consequences  of  giving  such  mortgage,  in  view  of  the 
facts  which  might  have  been  ascertained  by  such  inquiry, 
then  the  mortgage  was  found  to  have  been  given  in  view  of 
insolvency.  It  was  held  that  the  latter  rule  could  not  be  ap- 
plied, and  that  the  mortgage  vvras  to  be  regarded  as  not  given 
in  view  of  iiftolvency."  The  court  said :  '•  Facts  which  by 
inquiry  he  might  have  ascertained,  if  in  truth  he  did  not 
know  them  or  believe  in  their  existence,  could  have  had  no 
influence  upon  his  purposes  or  his  actions.  And  notice 
enough  of  his  actual  condition  to  put  him  upon  inquiry,  if 
th^t  inquiry  had  not  been  made,  could  have  had  no  influ- 
ence upon  his  actions.  Legal  fictions  and  equitable  pre- 
sumptions have  no  effect  upon  the  actual  conduct  of  men. 
An  omission  to  inquire  may  be  evidence  of  negligence,  but 
negligence  is  not  fraud,  either  in  law  or  fact,  and  neither 
proves  nor  indicates  a  positive  intention  to  commit  a  fraud, 
whatever  penal  consequences  the  law-giver  in  his  wisdom 
may  attach  to  such  negligence.'* 

In  Bloodgood  v.  Beecher^  85  Conn.,  469,  the  court,  speaking 
of  a  similar  question  and  approving  of  the  foregoing  case, 
adds  that  the  quo  animo  must  be  proved  as  a  fact  and  cannot 
be  inferred  or  presumed  to  exist  by  inference  of  law  con- 
trary to  the  fact. 

In  Hawes  v.  Mooney^  89  Conn.,  87,  a  conveyance  was 
declared  void  because  of  actual  fraud  participated  in  by  the 
grantee. 

In  BasBett  v.  McKenrva^  62  Conn.,  437,  the  court  held  a 
conveyance  of  land  void  because  the  grantee  knowingly 
assisted  in  placing  it  beyond  the  reach  of  attachment. 

In  Lackey  v.  Roberts^  25  Conn.,  486,  the  plaintiff  claimed 
that  the  defendant  had  received  goods  from  his  brother  with 
knowledge  that  the  transfer  was  made  with  the  intent  on 
the  part  of  the  vendor  to  defraud  his  creditors.  The  defend- 
ant claimed  that  he  bought  the  goods  m  good  faith,  without 
notice  of  any  fraudulent  intent  on  the  part  of  the  vendor  in 
selling  them  to  him.     The  court  charged  the  jury  that  if 
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"the  defendant  made  the  purchase  ♦  ♦  *  Ipiowiug,  or  hav- 
ing suflBcient  reason  to  believe,  that  the  goods  were  not 
paid  for,  and  that  it  was  then  the  intention  of  William  E. 
Roberts  to  abscond  and  defraud  his  creditors  by  means  of 
such  sale  to  the  defendant,  then  the  defendant's  purchase 
was,  as  against  the  plaintiff,  fraudulent  and  void,  and  the 
defendant  could  not  hold  the  goods."  In  this  court,  the 
defendant's  complaint  concerning  this  part  of  the  charge 
was,  that  the  *'  court  erred  in  charging  the  jury  that  if  the 
defendant  knew  that  the  goods  were  not  paid  for  and  that 
William  E.  Roberts  (the  vendor)  intended  to  abscond  and 
defraud  his  creditoi-s,  he  could  not  hold  the  goods.  All  this 
is  consistent  with  a  purchase  originally  bond  fidcy  and  which 
vested  the  title  fully  in  the  purchaser.  An  intention  to 
defraud  creditors  generally  would  make  the  defendant's  pur- 
chase simply  void  as  against  creditors  who,  by  attaching  the 
goods  as  the  property  of  the  defendant's  vendor,  could  take 
them  from  him  ;  but  it  would  give  the  plaintiff  no  right  to 
rescind  the  original  sale  nor  to  claim  the  property  from  the 
defendant,  but  only  to  attach  and  hold  it  as  the  property  of 
William  E.  Roberts  on  the  ground  that  he  was  a  creditor  of 
said  William.  Owen  v.  Dixon^  17  Conn.,  492."  The  plaint- 
iff claimed  that  the  **  purchase  of  the  goods  by  the  defendant 
from  William  E.  Roberts  was  clearly  a  fraud  on  the  plaintiff 
and  therefore  void  as  to  him,  if  the  defendant  knew  that 
said  William  had  not  paid  for  the  goods  and  made  the  sale 
intending  to  defraud  his  creditors  thereby.'*  In  comment- 
ing upon  this  part  of  the  charge  this  court  said : — ''It  is  said 
that  this  ruling  is  inconsistent  with  the  law  laid  down  by 
this  court  in  Owen  v.  IHxon^  17  Conn.,  492,  that  a  fraudulent 
sale  by  the  owner  of  goods  does  not  give  a  title  to  the  goods 
to  a  creditor,  and  that  he  can  get  a  title  only  by  sale  on  exe- 
cution. ♦  *  *  The  defendant  here  was  insisting  that  he  was 
a  bond  fide  purchaser  from  his  brother  William,  not  that  the 
plaintiff  had  no  title  if  he  had  been  defrauded,  as  he  claimed 
he  had,  but  that  the  defendant  had  purchased  the  goods 
honestly  and  tlierefore  at  all  events  he  had  acquired  a  good 
title.    The  court  in  this  part  of  the  charge  intended  to 
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state,  and  we  think  did  state,  what  was  essential  to  consti- 
tute a  bond  fide  purchase  by  the  defendant." 

From  these  extracts  it  is  quite  plain  that  there  Was  no 
claim  on  the  part  of  the  plaintiff  that  the  defendant's  title 
would  be  defective  if  he  had  suflBcient  reason  for  believing, 
in  the  absence  of  actual  belief,  that  his  vendor  bad  a  fraudu- 
lent intent  in  the  transfer.  This  court  was  not  required 
either  to  accept  or  deny  that  particular  proposition,  and  is 
not  to  be  understood  as  having  done  either  in  that  case. 

In  Partelo  v.  Harris,,  26  Conn.,  480,  the  plaintiff  had  been 
in  possession  of  personal  property  delivered  to  him  by  one 
Otis,  in  payment  of  a  debt.  The  defendants,  creditors  of 
Otis,  attached  the  property  so  delivered  by  him  to  the  plaint- 
iff as  the  property  still  of  Otis,  claiming  that  the  transfer 
had  been  made  by  him  for  the  purpose  of  defrauding  his 
creditors,  and  in  performance  of  a  fraudulent  combination 
for  that  purpose  between  him  and  the  plaintiff.  The  credi- 
tors offered  to  prove  that  Otis,  while  in  possession  of  the 
property  and  before  sale  to  the  plaintiff,  had  declared  his 
intention  to  transfer  the  property  for  the  purpose  of  pre- 
venting an  attachment  by  his  creditors.  This  declaration, 
not  being  known  to  the  plaintiff,  was  rejected  by  the  court. 
For  this  the  defendant  moved  for  a  new  trial,  and  in  sup- 
port thereof  claimed  that "  to  establish  the  fact  of  the  fraud- 
ulent conveyance  it  was  necessary  to  prove — 1st,  that  the 
grantor  made  it  with  the  intent  and  for  the  purpose  of  de- 
frauding his  creditors;  2d,  that  the  grantee  knew  of  this 
purpose,  participated  in  it,  and  by  his  concurrence  promoted 
it."  The  plaintiff's  claim  was  "  that  to  furnish  any  presump- 
tion against  the  subsequent  grantee,  he  must  have  knowl- 
edge of  the  fraud."  The  court,  after  remarking  that  a 
grantee  ought  not  to  be  affected  by  the  declarations  of  a 
grantor  unless  they  come  to  his  knowledge,  adds: — "If  in- 
deed! the  grantee  has  knowledge  of  the  fraud  of  the  grantor, 
or  of  the  indicia  of  his  fraud,  it  will  be  safe  and  proper  to 
hold  him  respon»sible  accordingly,  and  let  the  jury  pass  upon 
the  evidence;  but  otherwise  it  should  not  be  submitted  to 
them,  as  it  is  not  safe,  nor  in  harmony  with  the  laws  of  evi- 
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dence,  to  allow  counsel  to  press  upon  a  jury  the  fraud  of 
one  man  to  make  out  fraud  in  another,  without  some  proof 
of  conspiracy  or  collusion  being  first  introduced."  In^- 
much  as  the  question  whether  good  reasons  for  believing,  in  the 
absence  of  actual  belief,  will  vitiate  a  purchase  from  a  vendor 
who  has  a  fraudulentlntent,  whs  not  in  the  case,  and  inasmuch 
as  the  court  remarks  later  that,  "  at  all  events,  the  great  and 
necessary  fact  to  be  established  is  the  fraud  of  the  grantee 
whose  title  is  attacked  for  fraud  of  his  own,  without  which 
no  case  of  fraudulent  conveyance  is  proved,  and  with  which 
a  case  is  proved  and  established,  the  court  must  be  under- 
stood as  saying  no  more  than  that,  after  the  creditors  had 
sufficiently  established  the  existence  of  a  fraudulent  conspir- 
acy and  collusion  between  vendor  and  vendee,  then  decla- 
rations made  by  the  vendor,  during  the  existence  of  the 
conspiracy,  even  in  the  absence  of  the  vendee,  might  be 
used  against  the  latter.  This  is  made  still  more  evident  by 
the  reason  given  for  the  quoted  remark,  that  "  it  is  not  safe, 
nor  in  hai-mony  with  the  laws  of  evidence  to  allow  counsel 
to  press  upon  a  jury  the  fraud  of  one  man  to  make  out  fraud 
in  another  without  some  proof  of  conspiracy  aud  collusion 
being  firat  introduced." 

We  have  made  these  references  to  the  decisions  of  this 
court  for  the  purpose  of  showing  that  in  all  cases  where  the 
title  of  a  vendee  has  been  attacked  because  of  the  intent  on 
the  part  of  the  vendor  to  defraud  his  creditor  by  the  trans- 
fer, those  making  the  attack  have  been  required  to  assume 
the  burden  of  proving  that  the  vendee  had  actual  knowledge 
of  and  participated  in  the  fraud ;  that  is,  that  he  had  an  in- 
tent to  commit  a  fraud ;  this  to  be  proven  as  a  fact  and  not 
to  be  imputed  by  any  rule  of  law.  The  relations  existing 
between  the  vendor  and  vendee,  business,  social,  or  family ; 
the  opportunities  open  to  the  latter  for  knowing  the  condi- 
tion, conduct  and  intent  of  the  former ;  the  capacity  of  the 
vendee  to  determine  motives  from  actions — are  all  facts  for 
the  jury,  and  from  such  they  may  reach  the  conclusion  that 
he  actually  believed  that  the  vendor  intended  fraud,  and 
was  a  conspirator  with  him.     Indeed,  from  such  facts  and 
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in  such  manner  a  fraudulent  intent  must  always  b^  proven ; 
no  person  can  know  the  unexpressed  thought  of  another. 
Qarroll  v.  Hayward^  V2A  Mass.,  120 ;  Leavy  v.  Dearborn^  19 
N.  Hamp.,  351 ;  Parker  v.  Conner,  93  N.  York,  118. 

Notwithstanding  the  defendant's  objection  the  pLiintiffs 
were  allowed  to  prove  that  Levy  was  sending  goods  from  the 
store  to  Goldsmith  &  Co.,  at  about  the  same  time,  without 
previous  orders  from  them ;  and  that  this  agent  declared  that 
he  was  keeping  out  of  the  reach  of  a  summons  from  the 
plaintiffs  to  testify  in  this  case. 

In  Hozie  v.  Home  Insurance  Co.,  32  Conn.,  37,  this  court 
said  as  follows: — "Upon  questions  of  knowledge,' good  faith 
or  intent,  any  other  transactions  fiom  which  any  inference 
respecting  the  quo  animo  may  be  drawn  are  admissible. 
And  when  fraud  is  imputed  and  within  the  issue,  and  prov- 
able by  various  circumstances,  a  considerable  latitude  must 
be  indulged  in  the  admission  of  evidence.  *  *  *  It  has 
sometimes  been  thought  that  the  other  transactions  should 
be  cotemporaneous,  or  nearly  so,  but  that  is  not  essential. 
A  fraudulent  combination  and  fraudulent  motive  may  be 
inferable  from  a  series  of  successive  transactions  of  a  fi'audu- 
lent  or  suspicious  character  and  in  respect  to  such  a  subject- 
matter.  In  this  case,  if  there  had  been  a  considerable 
number  of  vessels  cotemporaneously  purchased,  mortgaged, 
insured  heavily,  both  vessel  and  freight,  and  both  by  owner 
and  mortgagee,  and  lost  suspiciously  in  moderate  weather, 
some  inference  of  fraudulent  combination  and  intent  as  to 
all  would  be  unavoidable.  But  a  series  of  similar  transac- 
tions effected  in  the  same  way  by  the  same  parties  with  the 
same  result,  would  excite  the  same  suspicion  and  induce  the 
same  inference."  This  justifies  the  admission  of  the  evi- 
dence as  to  the  sending  of  goods  to  Goldsmith  &  Co.  The 
conspiracy  having  been  established,  the  rule  of  law  admits 
proof  of  the  acts  and  declarations  of  one  conspirator  to 
affect  his  co-conspirators,  although  done  or  spoken  in  the 
absence  of  the  latter,  if  done  or  spoken  during  and  in  fur- 
therance of  the  conspiracy.  That  having  come  to  an  end 
because  either  of  the  accomplishment  or  the  abandonment 
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of  the  purpose  for  which  it  was  formed,  the  conspirators 
become  individuals  again,  and  cease  to  be  affected  by  what 
is  said  or  done  in  their  absence.  Therefore  the  declarations 
of  Dublon,  made  after  the  dissolution  of  the  conspiracy, 
were  not  admissible  as  against  the  defendaht. 

At  the  close  of  the  plaintiffs'  testimony  in  chief,  the  de- 
fendant's counsel  renewed  the  objection  they  had  previously 
made,  to  the  admission  of  all  or  any  of  that  testimony,  on  the 
ground  that  the  facts  testified  to  were  not  so  brought  to  the 
knowledge  of  the  defendant  as  to  furnish  evidence  tending 
to  prove  that  it  was  guilty  of  participation  in  a  fraud  or 
fraudulent  conspiracy  to  prevent  the  creditors  of  Levy  from 
collecting  their  debt  through  an  attachment  of  the  goods. 
Taking  into  consideration  the  family  and  business  relation- 
ship and  connection  of  Levy,  Rosenberg,  and  Dublon,  and 
their  conduct  with  reference  to  the  removal  of  Levy's  goods 
from  his  store,  and  in  other  respects,  the  court  held  that  the 
evidence  was  admissible  as  tending  to  establish  against  the 
defendant  the  claim  of  fraud  and  fraudulent  conspiracy  made 
by  the  plaintiffs,  and  of  knowledge  or  means  of  knowledge 
by  them  of  such  fraud  and  fraudulent  conspiracy.  It  was 
within  the  province  of  the  court  to  determine  that  the 
plaintiffs  had  introduced  suflBcient  evidence  of  a  conspiracy 
to  justify  the  reception  of  evidence  concerning  acts  and 
declarations  of  each  conspirator,  done  and  spoken  during 
and  in  furtherance  of  the  conspiracy,  to  affect  co-conspira- 
tors, although  done  or  spoken  in  the  absence  of  the  latter. 

The  testimony  of  Cassidy,  to  the  effect  that  on  a  day 
named  Levy  was  clearing  his  store  of  goods,  was  admissible 
as  tending  to  prove  th^t  the  latter  was  then  furthering  the 
purpose  of  the  conspiracy.  The  law  imparts  knowledge  of 
his  acts  to  his  co-conspirators. 

There  is  error  in  the  judgment,  and  a  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 
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The  National  Exchange  Bank  vs.  William  Gay. 

Hartford  I>ist.,  March  T.,  1880.    Park,  C.  J.,  Cabpenter,  Pardee, 
LooMis  and  Beardslby,  Js. 

The  defendant  and  others,  stockholders  of  a  joint  stock  mannfacturinj; 
company,  in  1872,  desiring  to  obtain  loans  from  the  plaintiff  bank  for 
the  company,  gave  a  joint  and  several  guaranty  to  the  bank  for  the 
''full,  prompt,  and  ultimate*'  payment  of  all  loans  made  by  the  bank 
to  the  company,  not  to  exceed  $15,000  outstanding  at  any  one  time, 
with  a  right  at  any  time  to  terminate  the  obligation  as  to  any  further 
loans  by  giving  written  notice  to  that  effect.  The  company  obtained 
discounts  at  the  bank  until  1888,  when  it  failed.  The  bank  was  orgai^ 
ized  as  a  national  banking  association  under  the  act  of  Congress  of 
February  25th,  1863,  by  the  terras  of  which  its  existence  was  limited 
to  twenty  years  from  the  date  of  the  act,  which  act  was  in  force  when 
the  guaranty  was  given.  Before  the  twenty  years  expired  on  the  24th 
of  February,  1883,  the  act  of  1882  was  passed,  by  which  the  bank,  by 
taking  certain  steps,  could  prolong  its  existence  for  a  second  term  of 
twenty  years.  These  steps  were  taken  in  January,  1883,  and  the  corpo- 
rate existence  of  the  bank  was  extended  to  1903.  The  notes  held  by  the 
bank  at  the  time  of  the  failure  of  the  company  were  renewals  of  notes 
or  parts  of  notes  taken  by  the  bank  prior  to  February  25th,,  1883.  In 
a  suit  on  the  guaranty  it  was  held — 

1.  That  the  guarantors  could  not  be  regarded  as  sureties  In  the  ordinary 

sense,  with  the  rights  attaching  to  that  relation,  but  were  to  be  regarded 
as  the  borrowers  of  the  money. 

2.  That  the  bank  remained  the  same  corporation  after  it  entered  upon  its 

extended  term  as  before,  and  was  therefore  the  corporation  that  the 
guarantors  agreed  to  pay. 
8.  That  as  the  notes  taken  by  the  bank  after  that  time  were  renewals  of 
notes  discounted  before,  they  would  come  directly  within  the  terms  of 
the  guaranty,  which  secured  the  '*  full  and  ultimate  "  payment  of  all 
loans. 

[Aigued  March  15th~decided  April  15th,  1889.] 

Action  on  a  joint  and  several  guaranty  for  the  payment 
of  loa^s  made  by  the  plaintiff  bank  to  a  joint  stock  manu- 
facturing company  of  which  the  guarantor  were  stockhol- 
ders ;  brought  to  the  Superior  Court  in  Hartford  County. 
The  defendant  filed  an  answer,  the  plaintiff  replied,  the  de- 
fendant demurred  to  the  reply,  and  the  case  was  reserved 
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upon  the  demurrer  for  the  advice  of  this  court.     The  guar- 
anty, answer  and  reply  are  set  out- in  the  opinion. 

F.  Chamberlin  and  C.  E.  Perkins^  in  support  of  the 
demurrer. 

1.  It  is  well  settled  that  sureties  are  favored  both  in  law 
and  equity,  and  have  a  right  to  stand  upon  the  strict  terms 
of  their  obligation,  which  is  not  to  be  extended  by  implica- 
tion. Brandt  on  Suretyship,  §  79;  Olmsted  v.  Olmsted^  d8 
Conn.,  809,  318 ;  Miller  v.  Stewart,  9  Wheat.,  680. 

2.  The  law  at  the  time  of  a  surety's  contract  is  presumed 
to  be  a  part  of  it.  Brandt  on  Suretyship,  §  139;  Welch  v. 
Seymour,  28  Conn.,  893;  People  v.  Pennock,  60  N.  York, 
421 ;  Blair  v.  Perpetual  Ins.  Co.,  10  Misso.,  659 ;  Wilming- 
ton V.  Horn,  2  Harring.,  190;  State  v.  Wayman,  2  Gill  &  J., 
254 ;  U.  States  v.  Price,  9  How.,  91 ;  Oswald  v.  Mayor  ^c. 
of  Berwick,  5  H.  L.  Cases,  856 ;  Mayor  ^c.  of  Dartmouth  v. 
Silly,  7  Ell.  &  BL,  97. 

8.  The  precise  question  in  the  case  has  been  often  decided, 
and  in  accordance  with  our  claim.  Bank  of  Washington  v. 
Barrington,  2  Pen.  &  Watts,  27 ;  Union  Bank  v.  Ridgley,  1 
Har.  &  Gill,  824 ;  Thompson  v.  Young,  2  Hammond,  334 ; 
Grocer f!  Bank  v.  Kingman,  16  Gray,  473. 

4.  Tljere  are  many  analogous  cases  holding  the  same  doc- 
trine. Small  V.  Currie,  5  DeG.  M.  &  G.,  141 ;  Wright  v. 
Russell,  2  W.  Black.,  934 ;  S.  C,  8  Wils.,  530 ;  Barker  v. 
Parker,  1  T.  R.,  287 ;  Strange  v.  Lee,  8  East,  484  ;  Dance  v. 
Girdler,  1  Bos.  &  Pnl.  N.  R.,  84;  Simson  v.  Cooke,  1  Bing., 
452 ;  University  of  Cambridge  v.  Baldwin,  8  Mees.  &  Wels., 
580 ;  Backhouse  v.  Hall,  6  Best  &  Smith,  507 ;  Bonar  v.  Mc- 
Donald, 3  House  of  L.  Cases,  226 ;  Oswald  v.  Mayor  ^c.  of 
Berwick,  1  Ell.  &  B.,  275 ;  S.  C,  8  id.,  653 ;  Kitson  v.  Julian, 
4  id.,  854 ;  Pyhus  v.  Gibb,  6  id.,  902 ;  Regina  v.  Hall,  1  Upp. 
Canada  C.  P.,  406 ;  Conn.  Mut.  Life  Ins.  Co.  v.  Bowler,  1 
Holmes,  263;  Broum  v.  Lattimore,  17  Cal.,  93;  Governor  v. 
Lagow,  43  111.,  134 ;  Same  v.  Bowman,  44  id.,  499 ;  State  v. 
Roberts,  68  Misso.,  284;  Davis  v.  The  People,  1  Gilm.,  409; 
Prairie  v.  Jenkins,  75  N.  Car.,  545 ;  Johnson  v.  Hacker,  8 
Vol.  Lvn — 15 
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Heisk.,  888 ;  Sage  v.  Strong,  40  Wis^  575 ;  Chelmsford  Co. 
V.  Demarest,  7  Gray,  1 ;  Trustees  ^c.  v.  Dean,  130  Mass., 
242,  246;  Welch  v.  Seymour,  28  Coiiq.,  387 ;  Mller  v.  'Stew- 
art, 9  Wheat.,  680 ;  V.  States  v.  Kirkpatrich,  id.,  720 ;  Smith 
V.  ?7.  A^ate^,  2  Wall.,  219,  284;  Brandt  on  Suretyship, 
§§  139, 140,  141 ;  Pai-sons  on  Part.,  331,  and  notes. 

4.  But  the  plaintiff  says  that,  even  if  the  defendant's  lia- 
bility as  surety  ceased  February  24th,  1888,  yet  some  al  the 
claims  existing  at  that  date  have  not  yet  been  paid,  but  the 
notes  representing  thera  have  been  renewed  from  time  to 
time,  and  such  renewals  are  now  unpaid.  But  it  is  a  well- 
settled  principle  of  the  law  applicable  to  sureties,  that  giving 
time  to  the  principal  debtor  discharges  the  surety.  No 
reference  to  authorities  is  necessary  to  establish  that  point. 
The  foundation  of  this  rule,  like  that  of  the  former  one,  is 
that  such  extension  of  time  changes  the  original  contract, 
and  extends  the  liability  of  the  surety  without  his  consent. 
If  this  instrument  had  been  a  guaranty  of  one  note,  and 
upon  its  maturity  the  plaintiff  had  taken  a  renewal  note, 
there  can  be  no  doubt  but  that  the  surety  would  have  been 
discharged.  But  there  can  be  no  difference  in  principle 
between  a  guaranty  of  one  note,  and  a  guaranty  of  all  the 
notes  which  may  be  discounted  within  a  certain  time. 
Whenever  that  time  has  arrived  no  new  notes  can  be  dis- 
counted, and  whether  there  be  one  or  more  notes  outstand- 
ing, the  holder  has  no  more  right  to  renew  several  without 
the  consent  of  the  surety  than  he  has  to  renew  one,  and  if  he 
does  so  he  discharges  him.  Brandt  on  Suretyship,  §  316; 
Hubbard  v.  Gumey,  64  N.  York,  457 ;  Randall  v.  Lauten- 
herger,  5  N.  E.  Reporter,  777.  To  make  a  surety  liable  for 
renewals  his  liability  should  be  clearly  expressed  in  the 
guaranty.  Even  if  the  words  are  susceptible  of  two  con- 
structions, he  is  entitled  to  the  most  favorable  one.  In 
Moorehead  v.  Duncan,  82  Penn.  St.,  488,  a  bond  was  given 
for  the  payment  of  notes,  or  a  renewal  of  them,  and  it  was 
held  to  mean  only  a  single  renewal,  and  that  another  renewal 
discharged  the  surety.  To  say  that  if  I  guarantee  the 
"  ultimate "  payment  of  a  note,  I  thereby  agree  that  the 
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creditor  may,  when  it  becomes  due,  renew  and  extend 
it  for  as  long  time  as  he  pleases,  \Pithout  my  knowledge  or 
consent,  would  be  a  strained  construction  which  this  court 
would  not  put  even  on  an  ordinary  contract.  It  may  be 
suggested  that  as  this  guaranty  provides  that  it  may  be  ter- 
minated at  any  time  by  written  notice,  it  is  to  be  implied 
that  it  is  to  be  in  force  until  so  revoked.  But  this  also 
would  be  an  addition  to  its  terms  by  implication.  The 
clause  must  have  been  put  in  merely  from  excess  of  caution, 
as  without  doubt  a  party  can  always  revoke  and  terminate 
a  guaranty  of  this  kind  as  to  future  liabilities  or  advances. 
Offord  V.  Bavies,  12  C.  B.  (N.  S.),  748 ;  Jordan  v.  Dobbins, 
122  Mass.,  168. 

A.  P.  Hyde  and  J.  C.  Parsons^  contra.  ^ 

It  is  assumed  by  the  defendant's  counsel  that  the  mere 
fact  that  the  legal  term  of  the  corporate  existence  of  this 
company  might  have  been  terminated  on  the  24th  of  Febru- 
ary, 1883,  necessarily  put  a  limit  to  the  contract  made  with 
them  as  the  National  Exchange  Bank  on  that  date.  This 
conclusion  is  wholly  unwarranted.  The  only  limitation  in 
the  bond  as  to  the  liability  of  the  signers,  was  that  it  might 
be  ended  at  any  time  either  of  them  saw  fit  to  give  written 
notice  of  its  termination.  This  had  no  reference  to  the 
question  how  long  the  bank  might  be  able  to  furnish  the 
accommodations  requested.  No  reference  is  made  to  the 
term  of  its  corporate  existence ;  but  the  bt)nd  simply  pro- 
vides that  so  long  as  the  bank  shall  be  able  to  furnish  the 
discounts,  the  bondsmen  will  be  responsible  until  they 
notify  the  bank  of  their  unwillingness  to  be  bound  further. 
We  are  well  aware  that  there  are  numerous  decisions  that 
where  a  contract  of  guarantee  has  been  given  to  a  firm  or 
copartnership,  and  afterwards  this  firm  has  been  changed  or 
dissolved,  the  new  firm  cannot  claim  the  benefit  of  the  guar- 
antee. But  these  cases  are  based  upon  the  idea  that  a  con- 
tract of  guarantee  was  made  with  one  party,  and  that  another 
party  is  seeking  to  enforce  it.  But  those  decisions  have  no 
bearing  upon  a  case  like   this.     The  act  under  which  the 
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bank  had  its  term  of  life  extended,  did  not  constitute  a  new 
party, — it  merely  gave  an  additional  lease  of  life  to  the  old 
corporation. 

Suppose  on  the  first  day  of  January,  1883,  the  officers  of 
the  bank  had  been  chosen  for  a  year,  can  there  be  any  doubt 
that  they  would  have  held  their  offices  and  be  able  to  bind 
the  bank  after  the  24th  of  February,  1883,  in  the  same  man- 
ner as  though  they  had  been  elected  after  that  date?  The 
act  of  Congress  expressly  provides  that  upon  the  extension 
of  its  charter  the  bank  "shall  continue  to  be  in  all  respects 
the  identical  association  it  was  before  the  extension  of  its 
period  of  succession." 

The  only  objection  that  can  now  be  made,  is  that  the  bank 
was  able  to  furnish  these  discounts  longer  than  was  expected. 
It  is  the  same  bank.  The  claim  of  the  defendant  is — You 
ought  not  to  have  furnished  discounts  after  your  term  of 
life  was  extended.  Our  answer  is — If  you  did  not  wish  the 
discounts  to  be  furnished  longer,  you  should  have  given 
notice  and  that  would  have  ended  it. 

In  thifi  state  it  is  well  settled  that  contracts  of  guarantee 
or  suretyship  are  to  be  construed  in  the  same  manner  as 
other  contracts.  Hotchkiss  v.  Barnes^  84  Conn.,  27,  34.  Jn 
construing  a  bond  regard  must  be  had  to  the  intent  of  the 
parties.  The  nature  of  the  duty  and  the  character  of  the 
parties  will  be  regarded  as  explanatory  of  their  intent. 
Strawbridge  v.  Bait.  ^  Ohio  R.  B.  Co,,  14  Md.,  360 ;  Detroit 
Sav.  Bank  v.  Ztegler^  49  Mich.,  157 ;  Barclay  v.  Luca%^  1 
T.  R.,  291,  vjote^  was  an  action  upon  a  bond  in  which  it  ap- 
peared that  the  plaintiff,  a  private  banking  house,  had  agreed 
to  take  a  clerk  into  its  service,  and  the  bond  in  suit  was 
conditioned  for  his  fidelity  in  the  service.  While  the  clerk 
was  so  engaged  a  new  partner  was  admitted  ;  but  it  was  held 
in  that  case  as  the  bond  was  given  as  security  to  the  house, 
the  bondsmen  were  holden  for  the  default  of  the  clerk  after 
a  new  partner  had  been  added.  In  Metcalf  v.  Bruin,  12 
East,  400,  a  bond  was  given  to  trustees  to  secure  the  faith- 
ful services  of  a  clerk  to  the  Globe  Insurance  Company, 
which  was  not  a  corporation,  but  the  partners  in  the  company 
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were  subsequently  changed.  It  was  held  that  the  bondsmen 
were  holdeu  for  the  default  of  the  clerk  while  continuing  in 
the  employ  of  the  insurance  company,  notwitlistanding  that 
the  partners  representing  the  company  were  changed  from 
time  to  time.  In  Foster  v.  Essex  Banky  16  Mass.,  245,  the 
bank  was  incorporated  for  the  term  of  twenty  years.  Before 
the  terra  had  expired  a  statute  was  passed  continuing  the 
life  of  the  corporation  three  years,  and  giving  them  power 
during  the  three  years  of  continued  life  to  enforce  any 
contracts  made  with  the  bank  before  the  expirartion  of  its 
original  charter.  This  case  was  most  elaborately  aigued  by 
distinguished  counsel,  and  the  decision  rendered  by  Parker, 
Ch.  J.  It  was  held  that  this  extension  of  life  with  the  enab- 
ling power  to  sue  on  previous  contracts  did  not  violate  the 
obligation  of  any  contract  and  was  perfectly  valid.  In 
Eastern  Union  Railway  Co.  v.  Cochrane^  9  Wels.,  Huil.  &  G., 
197,  the  defendant  as  surety  executed  a  bond  conditioned 
for  the  faithful  services  of  a  clerk  to  a  railway  company. 
While  the  services  continued  that  company  and  another 
railway  company  were  dissolved  and  united  in  one,  by  a 
statute  which  provided  that  all  bonds  and  other  contracts 
with  the  dissolved  companies  should  enure  to  the  benefit  of 
the  consolidated  company,  and  the  consolidated  company 
should  assume  all  the  liabilities  of  the  individual  companies. 
It  was  held  that  the  defendant  was  liable  for  breaches  of  the 
bond  committed  by  the  clerk  after  the  union  of  the  two 
companies.  In  Exeter  Bank  v.  Rogers^  7  N.  Hamp.,  21,  Rog- 
ers was  appointed  cashier  of  the  bank,  and  the  bond  was 
given  for  his  faithful  performance  of  his  duties  while  a<jtiiig 
as  such  cashier.  The  bond  was  dated  February  18th,  1809, 
and  the  act  incorporating  the  bank  provided  that  the  corpo- 
ration should  continue  from  the  first  of  January,  1804,  until 
the  expiration  of  twenty  years  then  next  following.  In 
1822  the  legislature  extended  its  charter  for  twenty  yeai-s 
longer.  Rogers  continued  cashier  until  1830,  when  he 
became  a  defaulter  to  the  bank  aft^r  the  period  of  its  exten- 
sicm.  It  was  held  that  his  bondsmen  were  liable  for  his 
defalcations  after  the  period  of  his  extension.     This  case 
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clearly  covers  the  present  one.  See  also,  City  National 
Bank  v.  Phelps,  97  N.  York,  44 ;  Coffee  v.  Bank  qf  the  StaU 
of  Misaouriy  46  Misso.,  140. 

The  court  will  notice  further  that  the  notes  in  suit  are 
renewals  of  indebtedness  existing  before  the  extension  of 
the  charter.  As  such  they  are  clearly  covered  by  the  bond. 
The  word  "  ultimate "  reveals  the  intention  of  the  parties. 
*' Ultimate  payment"  in  connection  with  "full  and  prompt" 
payment,  can  have  no  other  significance  than  this — "If  the 
notes  are  not  promptly  paid  in  full  as  they  severally  mature, 
and  you  choose  to  renew  them  in  whole  or  in  part,  we  will 
see  that  in  the  end  you  are  paid." 

But  apart  from  the  words  of  the  bond,  the  renewals  of 
notes  did  not  discharge  the  sureties.  The  renewals  were 
but  continuations  of  the  original  credit.  They  did  not  pay 
the  original  debt.  If  the  bank  owned  a  liability  of  the 
defendant  to  pay  the  notes  in  January,  1883,  the  ownership 
passed  by  operation  of  law,  and  it  was  an  asset  of  the  bank 
in  January,  1889.  City  Nat.  Bank  v.  Phelps,  86  N.  York, 
484,  491,  498. 

Again,  to  hold  the  bondsmen  in  this  case  released  from 
their  liability  would  be  inequitable.  It  is  found  that  they 
were  stockholders  of  the  Delaney  &  Munson  Manufacturing 
Co.  It  was  merely  an  arrangement  by  which  loans  might  be 
made  for  that  company,  which  was  in  effect  for  themselves, 
upon  their  obligating  themselves  for  the  payment  of  the  notes. 
There  are  none  of  the  ordinary  elements  of  a  suretyship  in 
the  matter.  They  had  a  right  to  put  an  end  to  their  liability 
for  future  loans,  by  simply  giving  written  notice  to  that 
effect.  But  they  chose  not  to  do  so.  By  this  they  consented 
that  the  obligation  should  continue  in  force,  and  remain,  as  it 
had  from  the  first  been,  a  request  of  the  signers  of  the  bond 
that  the  bank  would  make  loans  to  the  company  on  its  appli- 
cation. There  is  not  only  no  equity  to  be  considered  in 
their  favor,  but  every  consideration  of  equity  is  against 
them. 

Pardee,  J.     The  plaintiff  corporation  was  organized  on 


Digitized  by  VjOOQIC 


APRIL,  1889.  2S1 


Exchange  Bank  v.  Gay. 


April  5th,  1864,  under  the  act  of  Congress  of  February  25th, 
1863.  Under  that  law  its  existence  would  have  terminated 
on  February  24th,  1888.  By  an  act  of  Congress  passed  July 
12th,  188^,  entitled  an  "Act  to  enable  Natiotial  Banking 
Associations  to  extend  their  corporate  existence  and  for 
other  purposes,"  it  was  enabled  to,  and  did,  extend  its  exis- 
tence during  twenty  additional  years. 

On  January  8th,  1872,  the  defendant,  with  others,  exe- 
cuted a  bond  as  follows : — 

*'^Know  all  men  by  these  presents,  that,  whereas  the  Na- 
tional Exchange  Bank  of  Hartford,  Connecticut,  has  dis- 
counted, and  may  hereafter  discount,  for  the  Delaney  & 
Munson  Manufacturing  Company,  (a  corporation  existing 
under  the  laws  of  the  state  of  Connecticut,  located  and 
doing  business  in  the  town  of  Farmington,)  promissory 
notes,  drafts,  and  bills  of  exchange :  Therefore  we,  James 
W.  Delaney,  George  Dunham,  Lucas  Richards,  Samuel  Q. 
Porter,  George  Richards  &  Co.,  Augustus  Ward,  William 
Gay,  Winthrop  M.  Wadsworth,  and  Samuel  S.  Cowles,  for 
value  received,  jointly  and  severally  guarantee  to  the  said 
National  Exchange  Bank  the  full,  prompt  and  ultimate 
payment  of  all  promissory  notes,  drafts,  bills  of  exchange, 
or  other  evidences  of  indebtedness  which  the  said  National 
Exchange  Bank  have  discounted  or  may  hereafter  discount 
for  the  said  Delaney  &  Munson  Manufacturing  Company 
to  an  amount  not  to  exceed  fifteen  thousand  dollars  in 
all  at  any  one  time.  And  in  case  of  non-payment  we  do 
hereby  bind  ourselves,  our  heirs,  and  executors^  to  pay 
the  same  on  demand,  with  all  costs  and  damages.  It  is, 
however,  agreed  and  understood  between  the  parties  to  this 
instrument  that  any  one  or  all  of  the  signers  thereof  may,  at 
any  time  hereafter,  give  notice  in  writing  to  the  president  or 
cashier  of  the  said  National  Exchange  Bank,  that  such 
signer  or  signers  of  said  bond  will  not  be  holden  upon  said 
bond  for  any  liabilities  created  by  said  Delaney  &  Munson 
Manufactuiing  Company  subsequently  to  the  giving  of  said 
written  notice,  and  that  such  signer  or  signers  shall  thereby 
and  thereupon  be  released  and  discharged  from  any  claim  by 
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said  bank  upon  said  bond  for  any  liability  created  as  afore- 
said, after  the  giving  of  sai,d  written  notice.  Dated  at  Farm- 
ington  on  this  eighth  day  of  January,  A.  D.  1872." 

In  a  suit  by  the  bank  against  William  Gay,  one  of  the  sign- 
ers of  the  bond,  the  defendant  by  way  of  answer  averred 
'*that,  at  the  time  said  bond  was  made,  the  obligee  therein 
described  was  a  corporation  duly  organized  on  the  5th  day 
of  April,  1864,  under  the  banking  laws  of  the  United  States, 
to  continue  as  such  national  banking  corporation  until  the 
close  of  business  on  the  24th  day  of  February,  1883,  but  it 
had  no  power  or  right  of  succession  or  of  corporate  exi^ 
tence  for  a  longer  period  than  twenty  years  from  and  after 
its  said  organization,  to  wit,  after  said  24th  day  of  February, 
1883." — Also  "  that  the  only  consideration  for  said  bond  was 
such  as  might  arise  from  time  to  time  by  the  said  obligees 
discounting  notes  and  other  evidences  of  indebtedness  for 
the  benefit  of  said  Delaney  &  Munson  Manufacturing  Com- 
pany within  such  time  as  the  said  bond  might  continue  in 
force,  and  that  none  of  the  notes  described  in  the  plaintiff's 
complaint  were  discounted  by  said  obligee  prior  to  February 
25th,  1883,  but  were  all  discounted  in  1887  and  1888,  as 
specified  in  said  complaint,  and  long  after  the  expiration  of 
the  corporate  existence  of  said  obligee  under  the  banking 
laws  in  force  at  the  time  of  its  organization  as  aforesaid  or 
at  the  time  of  the  making  of  said  bond." 

In  reply  the  plaintiff  averred  "that  the  nates  described 
in  the  complaint  were  discounted  for  the  Delaney  &  Munson 
Manufacturing  Company  since  February  24th,  1883;  that 
from  the  date  of  said  bond  (January  8th,  1872)  to  the  com- 
mencement of  this  suit,  the  plaintiffs  have  held  at  all  times 
some  notes,  drafts,  bills  of  exchange,  or  other  evidences  of 
indebtedness  which  they  had  discounted  for  said  manufac- 
turing company,  relying  upon  said  bond  as  security  therefor, 
and  that  all  of  the  notes  described  in  said  complaint  were 
renewals  and  extensions  in  whole  or  in  part  of  loans  and  dis- 
counts made  for  said  Delaney  &  Munson  Manufacturing 
Company  upon  the  faith  of  said  bond  before  said  24th  day 
of  February,  1883 ;  and  that  the  defendant  and  the  other  sign- 
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ers  of  said  bond  were  severally  stockholders  of  said  Delaney 
&  Munson  Mauufacturing  Couipauy,  and  executed  the  satae 
for  the  purpose  of  securing  the  plaintiffs  for  all  discounts 
they  should  thereafter  make  for  said  company,  and  all  the 
notes  or  commercial  paper  subsequently  discounted  by  the 
plaintiflFs,' including  the  notes  described  in  the  complaint, 
were  discounted  by  the  plaintiffs  in  good  faith  and  in  full 
reliance  on  the  security  of  said  bond." 

•  To  this  reply  the  defendant  demurred,  and  the  case  is 
reserved  on  the  demurrer  for  the  advice  of  this  court. 

Courts,  when  called  upon  to  construe  contracts  guarantee- 
ing the  faithful  discharge  of  the  duties  of  an  office,  adhere 
closely  to  the  letter,  for  this  reason,  that  the  obligor  has 
assumed  a  burden  of  responsibility  solely  for  the  benefit  of 
another,  without  compensation  or  possibility  of  profit  to 
himself,  and  therefore  the  law  will  add  nothing  to  it  by' way 
of  presumption. 

In  the  case  before  us  the  defendant  with  others,  desired 
to  become  a  manufacturer,  of  course  for  pecuniary  profit. 
For  the  purpose,  among  others,  of  putting  a  limit  to  indivi- 
dual responsibility  for  losses,  they  associated  themselves 
under  the  statute  as  a  joint  stock  corporation.  Being 
unwilling  individually  to  contribute  the  necessary  capital 
from  money  in  hand,  they  determined  to  borrow  it  from  the 
plaintiff.  For  convenience  in  the  transaction  of  the  busi- 
ness the  money  was  borrowed  upon  notes  made  by  the  cor- 
poration. To  avoid  the  inconvenience  of  indorsements  by 
several  individuals  upon  each  of  a  large  number  of  original 
notes  and  the  renewals  thereof,  the  obligors  made  one  com- 
prehensive continuing  contract  of  indorsement  in  the  form 
of  a  guaranty  under  their  respective  hands  and  seals.  In 
effect,  therefore,  the  defendant  borrowed  money  for  himself 
and  his  associates;  he  received  and  used  it  for  his  and  their 
profit;  and  still  has  it  in  possession.  It  is  difficult  there- 
fore to  perceive  any  distinction  between  his  case  and  that  of 
any  otiier  borrower ;  difficult  to  perceive  any  of  the  essential 
elements  of  a  suretyship  in  his  position;  therefore  difficult 
to  see  any  reason  why  he  should  ask,  or  the  court  should 
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grants  the  special  protectioa  of  the  law  applicable  to  that 
relation. 

It  may  well  be  presumed  that  obligors  would  desire  to  limit 
the  time  during  which  they  would  be  bound  for  the  faithful 
performance  of  the  duties  of  an  office  by  another.  But,  in- 
asmuch as  both  morally  and  legally  it  is  the  duty  of  every 
man  to  repay  money  borrowed  for  his  own  use  aud  profit,  it 
must  be  tl^e  presumption  that  these  obligors  intended  to  do 
so ;  that  they  intended  to  pay  it  to  the  plaintiff,  or  even  to 
such  persoQ  or  other  corporation  as  should  legally  become 
the  assignee  of  its  right  to  receive. 

There  can  be  no  presumption  that  they  had  any  prefer- 
ence as  to  whether  the  plaintiff  should  lend  money  to  the 
corporation  at  its  and  their  request  for  the  use  and  profit  of 
themselves  and  their  associates,  before  rather  than  after  the 
extension  of  its  corporate  existence ;  it  being  in  their  power 
to  terminate  their  liability  at  the  moment  when  the  use  of 
borrowed  money  should  cease  to  be  profitable  to  themselves ; 
no  presumption  of  preference  to  pay  before  rather  than  after 
extension.  Indeed,  the  presumption  must  be  in  favor  of 
the  longest  credit  as  against  a  borrower  who  can  pay  when 
he  pleafees. 

Again,  the  letter  of  their  obligation  has  this,  and  no  other 
limitation  ;  namely,  they  guarantee  the  repayment  of  money, 
to  a  limited  amount,  which  the  plaintiff  should  thereafter 
lend  to  the  corporation,  reserving  the  right  to  terminate  the 
contract  at  will. 

The  power  which  created  the  plaintiff  put  a  limit  to  its 
existence;  before  that  limit  had  been  reached,  while  the 
plaintiff  was  in  full  corporate  life,  the  creating  power  moved 
that  limit  farther  into  the  future.  The  power  which  can 
create  can  prolong.  It  was  not  the  substitution  of  one  legal 
entity  for  another ;  it  was  not  the  change  of  a  state  into  a 
national  corporation ;  it  was  not  even  the  restoration  of  a 
spent  corporate  life.  The  identical  corporation  which  re- 
ceived the  breath  of  life  in  1863  has  been  in  uninterrupted, 
unchanged  existence  to  this  present ;  having  the  same  rights: 
bearing  the  same  obligations.    Its  power  to  enforce  payment 
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upon  its  debtors  was  not  affected  by  the  fact  that  the  time 
of  fii-st  limitation  had  expired.  Its  title  to  real  estate  needed 
no  re-enforcement  by  additional  conveyances.  It  is  there- 
fore the  corporation  to  which  the  obligors  bound  themselves 
to  repay. 

The  court  would  jar  the  foundation  upon  which  law 
stands,  namely,  the  common  sense  of  mankind  as  to  what  is 
right  or  wrong,  if  it  should  say  that  the  defendant  need  not 
repay  borrowed  money  for  the  reason  that  he  took  it  from 
the  plaintiff  after  it  had  entered  the  period  of  its  prolonged 
existence. 

Moreover,  in  the  second  paragraph  of  its  reply,  the  plaint- 
iff alleges  that  the  notes  upon  which  it  asks  a  judgment  are 
renewals  in  full,  or  extensions  of  such  part  as  has  not  been 
paid,  of  notes  made  before  the  expiration  of  the  limit  first 
put  upon  its  existence.  To  this  the  defendant  demurred, 
averring  that  the  allegation  is  immaterial,  for  the  reason 
that  if,  after  the  day  of  expiration  of  the  first  limit  to  the 
corporate  life  of  the  plaintiff,  it  renewed  any  notes,  such 
renewal  would  of  itself  discharge  the  defendant  from  liabil- 
ity. But  by  the  bond  the  obligors  guaranteed  "the  full, 
prompt,  and  ultimate  payment  of  all  promissory  notes,"  etc. 
Beyond  doubt  it  was  in  the  contemplation  of  both  parties 
that  the  relation  of  borrower  and  lender  thus  formally 
established  would  continue  during  a  long  period  of  time — 
for  years.  In  fact,  so  far  forth  as  the  defendant  is  con- 
cerned, it  continued  during  sixteen  years.  Beyond  doubt, 
too,  the  notes  in  suit  are  accommodation  notes ;  that  is,  the 
maker  is  the  corporation ;  the  payer  is  a  stockholder  and 
an  obligor  upon  the  bond;  not  representing  any  business. 
But,  however  that  may  be,  it  is  beyond  doubt  that  both 
parties  contemplated  that,  although  the  lending  by  the 
plaintiff  would  be  in  form  upon  the  comparatively  short 
time  customary  to  a  bank,  yet  in  fact  the  borrower  would 
long  continue  to  be  such  by  renewal  or  extension.  There- 
fore the  bond  is  framed  to  meet  such  contingency. 

To  guarantee  "full  and  prompt "  payment  would  meet  the 
case  of  a  note,  on  usual  bank  time,  actually  to  be  paid  in 
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full  at  maturity.  To  guarantee,  in  addition  to  ''full  and 
prompt"  payment,  the  "ultimate"  payment,  can  have  no 
other  meaning  than  that  the  obligor  should  continue  bound 
to  the  end  of  all  substitutions,  renewals,  and  extensions. 

The   Superior   Court  is  advised  that  the  reply  to  the 
answer  is  sufBcient. 

In  this  opinion  the  other  judges  concurred. 
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11-1^'         Augustus  S.  Chase  and  others'  Appeal  from  Probate. 

New  Haven  Co.,  Dec  T.,  18SS.    Park,  C.  J.,  Carpentek,  Pardee, 
LooMis  and  Buardsley,  Js. 

A  manufactuHng  corporation  being  financially  embarrassed,  its  stockhold- 
ers applied  to  F,  a  man  of  means  and  business  experience,  to  take,  in 
consideration  of  a  large  amount  of  the  stock  to  be  transferred  to  him, 
the  management  of  the  business,  securing  the  outstanding  notes  of  the 
company  by  liis  personal  indorsement.  F,  for  the  purpose  of  ascer- 
taining tlie  amount  of  the  company  debts  with  reference  to  his  action, 
^  applied  Xo  the  different  creditors  for  a  statement  of  their  claims,  and 

among  others  to  the  S.  <&  L.  Bank,  whose  president  stated  its  claim  to 
be  $17,000,  wliich  agreed  with  a  statement  previously  furnished  him  by 
the  company.  The  bank  had  at  the  time  notes  amounting  to  $29,900, 
made  by  the  president  of  the  company  in  his  own  name  and  secur^  by 
certain  collaterals,  which  notes  had  been  protested.  The  president  of 
tlie  bank  knew  of  these  notes,  but  did  not  regard  the  company  as  liable 
upon  them,  and  acted  in  good  faith  in  the  matter.  Fdecided  to  under- 
take the  management  of  the  business  of  the  company  and  prf)cured  an 
extension  of  all  its  liabilities  upon  his  endorsement  of  the  paper.  The 
company  however  did  not  succeed  and  finally  went  into  insolvency. 
The  bank  then  presented  the  $29,900  claim  against  its  estate,  and  the 
claim,  after  a  trial,  was  allowed.  F  had  known  nothing  of  it  until 
shortly  before  the  company  failed,  and  the  discovery  of  the  claim  was 
a  reason  for  the  company's  going  into  insolvency.  The  estate  was  able 
to  pay  but  a  small  dividend.  The  liabilities  assumed  by  F  for  the 
company  were  about  $200,000.  He  brought  a  petition  (p  the  court  of 
probate  asking  for  a  decree  that  the  claim  of  the  bank  for  the  $29,900 
should  be  postponed  to  his  own  claim.  The  probate  court  denied  the 
petition,  and  ihe  case  was  carried  by  appeal  to  the  Superior  Court. 
Held— 
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1.  That  the  bank  was  equjtably  estopped,  as  against  1?;  from  presenting 

that  part  of  its  claim  against  the  estate  of  the  company. 

2.  That  the  probate  court  had  power  to  enforce  this  equity  in  its  order  for 

the  payment  of  the  dlTidends  upon  the  claims  allowed. 

8.  That  as  the  bank  was  entitled  to  a  full  dividend  on  this  claim  as  against 
all  the  other  creditors,  the  dividend  was  to  be  reckoned  on  a  total  indebt- 
edness including  this  claim,  and  then  F  was  to  receive  whatever  addi- 
tional dividend  his  claim  would  have  received  if  this  claim  had  Jiot 
been  included,  the  amount  so  added  to  F*s  dividend  being  taken  from 
the  bank's  dividend  on  this  claim;  the  equity  between  JF'and  the  bank 
being  thus  settled  without  disturbing  the  dividends  on  the  other  claims 
allowed. 

Where  a  person  makes  a  representation  to  another  with  knowledge  that 
the  latter  will  act  upon  it  and  with  intent  that  he  should  do  so,  and  the 
latter  acts  upon  it  and  is  subjected  thereby  to  loss,  it  is  not  enough 
that  the  person  making  the  representation  believed  it  to  be  true,  if  in 
due  discharge  of  his  duty  be  ought  to  have  known  or  to  have  ascer- 
tained the  fact. 


APP] 


[Argued  February  Ist—decided  April  5th,  1889.] 


Bppbal  from  a  decree  of  a  probate  court  denying  the  peti- 
tion of  the  appellants  for  such  a  marshaling  of  the  claims 
allowed  against  the  insolvent  estate  of  Brown  &  Brothers,  a 
corporation,  as  should  give  the  claim  of  Franklin  Farrel,  one 
of  the  appellants,  a  precedence  in  the  payment  of  the  divi- 
dend on  the  estate  over  a  certain  claim  of  the  National  Shoe 
&  Leather  Bank,  another  creditor :  the  appeal  was  taken  to 
the  Superior  Court  in  New  Haven  County.  The  appellants 
(original  petitioners  to  the  probate  court)  were  Augustus 
S.  Chase  and  Edward  C.  Lewis,  trustees  of  the  assigned 
estate  of  Brown  &  Brothers,  and  Farrel  before  named,  a  * 
creditor.  The  matters  averred  in  the  petition  and  in  the 
answer  of  the  bank,  suflBciently  appear  in  the  finding  of  facts 
and  in  the  opinion  of  this  court.  The  Superior  Court  made 
the  following  finding  of  facts. 

About  the  year  1883  the  corporation  of  Brown  &  Brothers, 
located  at  Waterbury,  Conn.,  which  had  for  about  thirty 
3'ear8  carried  on  a  large  and  prosperous  business,  became 
financially  embarrassed.  Its  real  estate  and  machinery  prior 
to  that  time  had  always  been  placed  in  its  inventory  and  its 
annual  statements  at  a  valuation  of  $75,000.  For  the  pur- 
pose of  increasing  the  statement  of  the  amount  of  its  assets. 
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and  of  procuririg  for  the  company  credit;  the  president, 
Wm.  H.  Brown,  and  the  bookkeeper,  Mr.  Clowes,  in  the 
winter  of  1884,  agreed  to  put  the  real  estate  and  machinery 
in  the  inventory  and  annual  statement  at  a  valuation  of 
1350,000,  and  it  was  so  done.  It  did  not  appear  that  any 
appraisal  of  the  real  value  of  the  property  was  made  at  the 
time  by  any  other  persons.  Soon  after  this  the  president 
made  a  moi-tgage  upon  the  real  estate  and  machinery  for 
the  sum  of  $125,000.  The  embarrassments  continued^  and 
became  so  great  that  early  in  May,  1884,  the  president 
resigned,  and  the  company  substantially  suspended  business. 
Meetings  of  the  stockholders  were  held,  and  efforts  were 
made  to  secure  some  one  to  take  the  management  of  the  com- 
papy  and  raise  or  provide  money  to  carry  on  its  business.  A 
committee  of  the  stockholders  applied  to  Franklin  Farrel, 
who  was  a  man  of  recognized  financial  credit  and  large 
means,  to  take  the  management  of  the  company  under  his 
exclusive  control,  giving  it  the  aid  of  his  resources,  credit 
and  business  ability.  He  at  first  declined,  but  negotiations 
continued  through  the  summer  until  August,  and  resulted  in 
the  following  contract  between  the  stockholders  of  Brown  & 
Brothers,  and  Farrel,  made  on  the  24th  of  August,  1883. 

"  Whereas,  the  corporation  of  Brown  &  Brothers  of  Water- 
bury,  Conn.,  and  sundry  of  the  stockholders  of  said  corpora- 
tion, have  caused  and  secured  to  be  transferred  to  Franklin 
Farrel  of  Ansonia,  Conn.,  the  amount  of  one  hundred  thou- 
sand dollars  (being  four  thousand  shares)  of  stock  in  said 
coiporation,  for  a  certain  consideration  hereinafter  men- 
tioned ;  and  whereas  sundry  of  said  stockholders  have  con- 
tributed from  their  stock  pro  rata  to  make  up  said  amount 
to  said  Farrel,  and  it  is  believed  that  said  corporation  has  a 
lien  upon  sundry  shares  of  stock  by  virtue  of  sundry  indebt- 
edness to  said  corporation : — Now,  therefore,  I,  the  said 
Franklin  Farrel,  in  consideration  of  the  transfer  to  me  of 
$100,000  of  stock  in  said  corporation,  do  hereby  promise  and 
agree  to  and  with  said  corporation,  and  with  the  said  stock- 
holders therein  who  have  contributed  pro  rata  to  make  up 
the  amount  so  transferred  to  me  of  $100,000  of  stock,  that 
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any  and  all  stock  hereafter  acquired  or  secured  by  said  cor- 
poration after  making  up  said  amount  to  said  Farrel,  by 
virtue  of  any  liens  in  favor  of  said  corporation  now  existing 
upon  any  stock  or  against  any  stockholders,  shall  belong  tp 
and  inure  to  the  benefit  of  said  stockholders  who  have  so 
contributed  pro  rata  according  to  their  respective  amounts 
of  stock,  and  shall  not  be  claimed  on  my  part  as  belonging 
to  the  whole  corporation,  and  no  interest  therein  shall  be 
claimed  by  me.  And  I  further  agree,  fof  the  consideration 
aforesaid,  to  loan  and  advance  to  said  company,  at  six  per 
cent  interest,  such  sum  or  sums  of  money  as  may  be  neces- 
sary to  provide  for  the  payment  of  the  present  exisjbing  in- 
debtedness of  said  company,  except  such  indebtedness  as 
may  be  assumed  by  me,  or  otherwise  provided  for  in  such 
manner  as  may  be  convenient  for  me,  but  in  such  way  as 
shall  relieve  said  company  from  claims  thereon;  and  also  to 
loan  and  advance  such  other  sums  of  money  as  may  be  nec- 
essary to  place  said  company  upon  a  safe  and  reliable  basis 
for  the  continuance  of  its  business,  and  to  provide  stock,  sup- 
plies and  means  for  carrying  on  the  same,  and  to  make  nec- 
essary repairs  and  improvements  in  the  mills  and  machinery 
of  said  company,  and  to  provide  for  the  continuance  of  its 
business ;  which  sums  of  money  so  loaned  and  advanced  to 
said  company  shall  not  be  withdrawn  or  repaid  to  him  until 
the  existing  indebtedness  now  being  against  Said  company 
shall  be  paid  or  provided  for  or  assumed  by  said  Farrel,  and 
said  company  relieved  from  liability  thereon  ;  but  the  inter- 
est on  all  sums  so  loaned  or  advanced  by  said  Farrel  shall 
be  payable  to  him  annually.  And  it  is  further  understood 
and  agreed  by  said  corporation  and  said  Farrel  for  the  con- 
siderations aforesaid,  that  no  dividends  shall  be  paid  to  the 
stockholders  of  said  corporation  until  the  indebtedness  of  said 
corporation  shall  be  reduced  to  a  sum  not  exceeding  one 
hundred  thousand  dollars.     Waterbury,  August  23d,  1884. 

"  Franklin  Farrel." 
During  the  progress  of  the  negotiations  with  Farrel,  state- 
ments of  the  assets  and  a  list  of  the  liabilities  of  the  com- 
pany were  made  out  at  the  meetings  of  the  stockholders. 
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The  debt  to  the  Shoe  &  Leather  Bank  was  put  in  these 
lists  at  $17,300.  The  real  estate  and  machinery  were  put  in 
at  $350,000.  With  this  valuation  the  statements  showed 
an  excess  of  about  $223,000  of  assets  over  liabilities,  inclu- 
sive of  the  capital  stock.  The  statements  were  shown  to 
Farrel. 

Before  completing  the  arrangement  Farrel  undertook  to 
ascertain  for  himself  the  actual  amount  of  the  assets  and 
liabilities,  and  through  his  agent  verified  the  accuracy  of  such 
inventory  by  actual  count  and  weighing  of  the  manufactured 
stock  on  hand,  except  the  stock  of  german-silver  goods,  of 
which  there  was  a  considerable  quantity,  with  wiiich  his 
agent  was  not  familiar,  and  he  took  the  statement  of  the 
officers  or  clerks  of  the  company  as  to  the  value  of  that 
part  of  the  assets. 

For  the  purpose  of  ascertaining  the  amount  of  the  liabili- 
ties, and  whether  an  extension  could  be  obtained  thereon 
with  his  indorsement,  Farrel  visited  the  different  banks 
which  held  the  bulk  of  the  obligations  of  Brown  &  Brothers. 
He  went  to  the  Shoe  &  Leatlier  Bank  and  asked  Mr.  Crane, 
the  president  of  the  bank,  what  the  amount  of  the  indebted- 
ness of  Brown  &  Brothers  was  to  the  bank,  and  whether  the 
bank  would  extend  them  for  one  year  upon  his  indorsement. 
Mr.  Crane  asked  the  discount  clerk  for  the  exact  amount  of 
Brown  &  Brothers'  notes,  and  gave  the  amount  of  the  notes 
to  Farrel  as  $17,300,  and  agreed  to  give  the  extension  re- 
quested. Farrel  then  visited  all  the  other  banks  holding 
Brown  &  Brothers*  paper,  and  found  that  the  indebtedness 
of  the  company  to  those  banks  corresponded  in  amount  with 
the  list  of  the  indebtedness  given  him  by  the  company,  and 
that  he  could  procure  a  like  extension  from  them  all. 
After  he  had  ascertained  these  facts  he  decided  to  take  the 
management  of  the  company,  and  secure  or  indorse  its  lia- 
bilities, and  to  enter  into  the  agreement  before  stated. 

At  the  time  of  Farrel's  interview  with  the  president  of 
the  Shoe  &  Leather  Bank,  the  bank,  in  addition  to  the  notes 
of  Brown  &  Brothers  for  $17,300,  which  were  unsecured, 
held  three  notes  of  Wm.  H.  Brown,  indoi-sed  "  Wm.  H. 
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Brown,  agent,"  and  secured  by  six  hundred  and  ninety-six 
shares  of  the  Norwalk  Lpek  Co.  stock,  and  six  hundred  and 
thirteen  shares  of  Brown  &  Brothers,  said  notes  being  for 
$15,000,  $12,500,  and  $2,400  respectively.  Mr.  Crane  made 
no  mention  of  these  notes  to  Farrel.  At  the  time  of  the 
interview  Crane  believed  these  notes  to  be  fully  secured  by 
the  personal  collaterals  of  Wm.  H.  Brown,  and  did  notcon- 
sider  them  to  be  obligations  of  Brown  &  Brothers,  and  the 
liability  of  the  corporation  on  the  notes  did  not  become 
apparent  to  him  until  afterwards.  I  fin^  that  it  was  upon 
the  understanding  and  belief  by  Farrel  that  the  indebtedness 
of  the  company  did  not  exceed  the  amount  that  had  been 
so  represented  to  him,  and  that  the  claim  of  the  bank  against 
the  company  did  not  exceed  the  amount  of  $17,300,  that 
Farrel  was  induced  to,  and  did,  enter  into  the  arrangement 
with  the  company,  and  make  the  contract  mentioned.  The 
amount  of  the  indebtedness  was  a  material  question  with 
him  in  deciding  upon  and  afterwards  making  the  contract 
with  the  stockholders,  and  he  would  not  have  made  it  if  he 
had  known  or  been  informed  that  the  bank  held  another 
claim  of  $29,900  against  the  company  by  reason  of  the  notes 
given  by  Wm.  H.  Brown  for  that  amount.  The  bank  had 
full  knowledge  that  Farrel  was  inquiring  into  the  amount  of 
the  indebtedness  for  the  purpose  of  deciding  whether  he  would 
take  the  management  of  the  company,  and  that  he  decided 
to  do  so  with  the  belief  and  understanding  that  the  claims 
of  the  bank  against  the  company  did  not  exceed  $17,800. 
I  also  find  that  Mr.  Crane  acted  in  good  faith  in  his  state- 
ment to  Farrel. 

In  canying  out  the  contract  the  bank  transferred  to  Farrel 
*  its  proportion  of  the  stock  of  Brown  &  Brothers  held  by  it. 
There  has  been  transferred  to  him  in  all  two  thousand  nine 
hundred  and  fifty-five  shares  of  stock,  one  thousand  shares  of 
the  stock  of  Wm.  H.  Brown  being  subject  to  an  attachment 
and  never  transferred.  I  find  however  that  Farrel  accepted 
the  stock  thus  transferred,  and  assumed  the  management 
and  control  of  the  company  without  objection. 

Farrel  became  president  and  assumed  control  and  man- 
Vol.  Lvn. — 16 
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agement  of  the  cbrporation  August  25th,  1884,  and  in- 
dorsed the  $17,300  notes  held  by  the  bank.  The  first 
extension  was  for  one  year,  $15,000  of  the  same  was  then 
renewed  for  four  months,  the  balance  being  paid.  At  the 
end  of  that  time  when  Farrel  sought  a  further  extension,  he 
was  for  the  first  time  informed  that  a  claim  was  made  by  the 
ba,Dk  that  the  company  was  liable  for  the  notes  of  $29,900. 
All  the  notes  of  $17,300  against  the  company,' and  also  the 
notes  for  $29,900,  had  been  protested,  and  were  overdue  and 
lying  in  the  bank  as  protested  paper  at  the  time  of  FarreUs 
first  interview  with  the  bank  officers  in  August,  1884.  It 
was  for  the  interest  of  the  bank  that  Farrel  should  take  the 
management  of  the  company  and  indorse  or  secure  the 
$17,300  lield  by  the  bank  as  protested  paper  of  the  company, 
as  the  debts  of  the  company  were  in  excess  of  their  assets, 
aside  from  their  mortgaged  real  estate  and  machinery;  and 
there  could  nothing  have  been  realized  from  the  equity  in 
the  mortgaged  property. 

After  assuming  control  of  the  corporation,  Farrel,  in  addi- 
tion to  indorsing  the  notes  of  the  Shoe  &  Leather  Bank  as 
above  stated,  indorsed  the  notes  of  the  company  held  by  all  the 
other  banks.  He  also  borrowed  $36,000  upon  a  note  of  the 
company,  secured  by  his  indorsement  and  collateral  stocks 
of  his  own,  which  was  presented  to  the  commissioners,  and 
allowed  by  them,  but  Farrel  has  paid  the  same  in  full. 
This  money  was  used  in  paying  current  bills  and  starting 
work  in  the  factory.  He  has  also  paid  a  large  amount  of 
other  indebtedness  of  the  company,  and  is  held  as  indorser 
upon  the  remaining  bank  notes  of  the  company,  so  that  what 
he  has  paid  and  what  he  is  liable  to  pay  will  amount  to  about 
$200,000.  I  do  not  find  however  that  Farrel  advanced  to 
the  company  any  money  of  his  own,  except  in  small  sums, 
repaid  to  him,  or  paid  out  of  his  own  means  any  indebted- 
ness of  the  company,  until  after  the  assignment.  The  only 
proof  of  debt  filed  by  Farrel  with  the  commissioners  was  a 
claim  for  $20,294.45,  which  was  made  up  of  three  notes  and 
interest  thereon,  one  of  $8,000,  one  of  $3,500,  paid  by  him 
January  22d,  and  April  2d,  1886,  respectively,  and  a  third 


Digitized  by  VjOOQIC 


APRIL,  1889.  243 


Chase's  Appeal  f^m  Probate. 


note  of  $5,000  to  Ruth  E.  Farrel,  which  latter  represented  a 
claim  of  said  Ruth  against  Brown  &  Brothers  which  be- 
longed to  Farrel.  The  claim  thus  presented  was  allowed  by 
the  commissioners. 

The  business  continued  under  the  management  of  Farrel 
for  about  a  year  and  four  months,  when  it  was  found  that 
the  company  was  insolvent  and  that  the  capital  stock  could 
not  be  made  of  any  value.  Farrel  undertook  to  settle  up 
the  business  by  paying  or  assuming  all  the  claims  against 
the  company  in  full,  whether  secured  or  not,  and  disposing 
of  the  property  to  the  best  advantage.  At  this  time  the 
bank  made  the  first  claim  to  him  that  the  company  was  lia- 
ble for  the  three  notes  of  f  29,900,  and  soon  after  brought 
suit  upon  the  same.  And  in  consequence  of  that  claim  and 
suit  the  company  made  their  assignment  in  insolvency. 

The  claim  of  the  bank  for  the  $29,900  was  disallowed  by 
the  commissioners,  and  an  appeal  was  taken  by  the  bank 
from  the  disallowance.  The  Superior  Court  allowed  the 
claim  and  the  Supreme  Court  affirmed  that  judgment.  The 
case  is  reported  in  55  Conn.,  469.  A  statement  of  the  facts 
of  that  case  will  there  be  found,  and  will  throw  some  further 
light  upon  the  questions  involved  in  the  present  case. 

There  had  been  large  losses  in  the  business  after  Farrel 
assumed  the  management,  and  there  had  been  little  or  no 
profits.  A  considerable  portion  of  this  loss  is  accounted  for 
by  the  disposition  of  the  silver  goods  and  business  at  a  sum 
more  than  $30,000  less  than  they  were  inventoried  for,  and 
a  fall  in  the  price  of  copper.  I  do  not  find  that  the  losses 
to  the  company  were  caused  by  the  fault,  neglect  or  mis- 
management of  Farrel  or  his  agents.  And  I  find  the  alle- 
gation»^  of  the  defendant  in  the  last  half  of  the  third 
paragraph  and  in  the  fourth  paragraph  of  its  answer  untrue. 

The  corporation  is  hopelessly  insolvent,  much  more  so 
than  in  August,  1884,  and  only  a  small  dividend  will  be 
paid  out  of  its  assets  to  its  creditors.  The  claims  upon 
paper  indorsed  by  Farrel  were  presented  to  the  commis- 
sioners by  the  various  banks  which  held  them,  and  were  so 
allowed,  but  before  the  bringing  of  the  petition  to  the  pro« 
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bate  court  by  the  trustees  and  Farrel  he  had  paid  or  assum- 
ed all  these  claims,  except  that  of  $29,900  allowed  to  the 
Shoe  &  Leather  Bank,  and  was  entitled  to  the  dividend 
upon  them.  ' 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

(7.  B.  Ingersoll  and  S.  W,  Kellogg^  for  the  appellants. 

1.  The  court  of  probate  has  the  power  to  pass  the  order 
marshaling  the  assets,  and  directing  upon  what  claims  the 
dividends  should  be  paid.  There  can  be  no  question  as  to 
this  power.  And  the  court  in  this  case  not  only  had  the 
power,  but  it  was  its  duty  to  pass  the  order  prayed  for, 
under  the  facts  of  the  case.  The  statute,  as  it  now  exists, 
directs  that  the  payment  of  dividends  upon  claims  allowed 
against  an  insolvent  estate  shall  be  ^^  subject  to  such  exist- 
ing equities  as  maybe  ascertained  and  decreed  by  the  court." 
General  Statutes,  §  632.  This  statute,  was  simply  an  affirm- 
ance of  the  common  law  of  this  state  as  to  the  power  of 
courts  of  probate.  This  court  had  settled  that  doctrine 
long  before.  In  Hbtchkias  v.  Beacht  10  Conn.,  232,  it  was 
decided  that  the  commissioners  had  sole  jurisdiction  under 
the  statute  of  the  allowance  or  disallowance  of  claims  against 
the  estate.  In  that  case  it  was  admitted  by  Church,  J.,  in 
the  opinion,  that  the  judge  of  probate  had  power  to  marshal 
the  assets  of  the  deceased.  In  Watermarks  Appeal  from 
Probate^  26  Conn.,  96,  which  was  an  appeal  from  the  action 
of  the  commissioners  by  the  trustee  of  an  insolvent  estate, 
the  court  said  that  "the  question  of  priority  among  credi- 
tors must  be  raised,  if  anywhere,  in  the  court  of  probate, 
when  the  order  for  the  distribution  of  the  effects  shall  be 
obtained."  The  court  of  probate  afterwards  passed  an 
order  marshaling  the  assets  of  the  estate,  and  providing 
that  a  certain  class  of  claims  should  be  paid  in  full,  to  the 
exclusion  of  any  dividends  upon  another  class  of  claims 
until  the  former  should  be  paid;  precisely  such  an  order  as 
is  prayed  for  in  this  case.  Prom  that  order  the  creditors 
whose  claims  were  excluded  appealed ;  and  this  court  con- 
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firmed  the  order,  and  asserted  the  power  of  courts  of  pro- 
bate to  discriminate  between  claims  in  the  payment  of 
dividends,  by  a  unanimous  decision.  Ashmead'i  Appeal 
from  Probate^  27  Conn.,  241.  This  doctrine  was  affirmed  in 
VaiV%  Appeal  from  Probate^  87  Conn.,  185,  and  is  the  settled 
law  of  the  state,  aside  from  the  statute. 

2.  Courts  of  probate  have  equity  powers,  ample  in  all 
cases  to  do  justice  between  all  parties  having  interests  in 
estates  pending  in  settlement  before  them.  The  equities  of 
course  must  be  directly  involved  in  the  matters  or  estates 
of  which  the  court  has  jurisdiction.  There  can  be  no  ques- 
tion that  an  order  for  the  payment  of  dividends  to  creditors 
is  a  matter  directly  involved  in  the  settlement  of  an  estate. 
This  has  long  been  settled  law  in  this  state.  In  Bailey  v. 
Strong^  8  Conn.,  278,  281,  this  court  in  speaking  of  probate 
courts  says : — "  These  courts  are  vested  with  chancery  powers 
on  all  subjects  within  their  jurisdiction,  and  can  so  mould  and 
form  their  decrees  as  to  do  entire  justice  between  all  parties 
in  interest."  In  Beach  v.  Norton^  9  Conn.,  198,  the  court 
says: — *' These  courts  have  all  the  powers  of  a  court  of 
chancery,  and  in  some  respects  much  greater,  in  relation  to 
the  trial  of  questions  within  their  jurisdiction."  This  prin- 
ciple has  been  recognized  as  settled  law  by  a  long  series  of 
decisions  in  this  state.  American  Bible  Society  v.  Wetmore^ 
17  Conn.,  187 ;  AshvieacTs  Appeal  from  Probate^  27  id., 
241 ;  Mix's  Appeal  from  Probate^  85  id.,  123;  Vdirs  Appeal 
from  Probate,  87  id.,  185 ;  Hetvitfs  Appeal  from  Probate^  58 
id.,  24. 

8.  The  bank  cannot  claim  that  it  had  no  knowledge  that 
this  debt  of  J{29,900  was  a  liability  against  Brown  & 
Brothers  at  the  time  of  Crane's  interview  with  Parrel.  It 
is  estopped  from  this  claim  by  the  finding  in  the  Shoe  & 
Leather  Bank's  appeal.  The  parties  in  that  case  were  the 
same  as  in  this.  The  bank  was  the  party  on  one  side,  the 
trustees  representing  the  body  of  the  creditors  and  the  estate 
on  the  other.  Farrel  was  a  party  to  that  case  by  represen- 
tatiDn ;  he  had  a  right  to  appear  and  be  heard  in  the  case, 
and  he  did  in  fact  appear.     1  Greenl.  Ev.,  §  528 ;  Chapin  v. 
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Curtis^  23  Conn.,  888  ;  Munson  v.  Munsouy  80  id.,  433.  No 
pleadings  are  necessary  to  make  the  other  creditors  parties 
in  an  appeal  from  commissioners;  they  are  represented  by 
the  trustees,  and  are  privies  by  representation.  ToUes's  Ap- 
peal from  Comrs.,  64  Conn.,  621.  But  whether  the  bank  is 
bound  by  the  finding  in  that  case  or  not,  it  makes  no  difiEer- 
ence  in  this  case ;  for  the  bank,  and  Crane,  its  president, 
ought  to  have  had  knowledge  of  the  claim,  and  Farrel  had  a 
right  to  assume  that  they  had  knowledge  when  the  repre- 
sentations were  made  to  him.  The  bank  knew  for  what 
purpose  he  sought  the  information,  and  knew  that  he  was  in- 
duced to  act  upon  that  information  in  assuming  the  debts  of 
the  company,  including  its  own  unsecured  claim  of  $17,300 ; 
and  Farrel  was  in  reliance  upon  that  information  saddled 
with  a  load  of  debt,  resulting  in  a  loss  to  him  of  more  than 
$200,000,  except  what  little  he  can  get  by  way  of  dividends 
from  the  insolvent  estate.  It  is  no  answer  at  all  to  say  that 
Crane  did  not  intend  to  deceive  Farrel,  or  that  he  acted  in 
good  faith  and  the  liability  of  the  corporation  was  not 
apparent  to  him  at  the  time.  He  did  in  fact  deceive  and 
mislead  Farrel ;  his  position  was  such  that  he  ought  to  have 
had  knowledge,  and  Farrel  had  a  right  to  rely  upon  his  hav- 
ing knowledge. 

4.  The  law  of  estoppel,  as  laid  down  by  Lord  Denman  in 
the  leading  case  of  Pickard  v.  Seard^  6  Ad.  &  E.,  469,  has 
been  generally  recognized  by  the  courts  of  this  country. 
3ut  the  same  eminent  authority  in  the  later  case  of  Chregg 
Y.  WelUs  10  Ad.  &  E,,  90,  said  that  the  doctrine  of  the  former 
case  might  be  stated  more  broadly.  A  party,  said  Lord 
Penmai^  in  the  latter  case,  who  *' negligently  and  culpably 
stands  by,  and  allows  another  to  contract  on  the  faith  and 
understanding  of  a  fact  which  he  can  contradict,"  will  not 
afterwards  be  permitted  to  dispute  that  fact  against  the 
person  deceived,  Se^  Fre^nmi  v.  CoeJce^  2  E^^oh.  Rep.,  654. 
Pickard  v,  Sear^  was  an  action  at  law,  and  it  has  been 
called  a  leading  case,  because  Lord  Denman  gives  a  defini- 
tion of  estoppel  which  has  been  generally  adopted  in  the 
courts  i»  thia  country.    But  Qourts  of  equity  in  England, 
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long  before  the  case  of  Piekard  v.  Sears,  held  that  it  was 
not  necessary  that  there  should  be  an  intention  to  deceive 
or  mislead,  or  even  a  knowledge  that  the  representation  was 
false,  to  create  an  equitable  estoppel.    1&  Viner's  Abr.,  539 ; 
Hunsdm  v.  Cheyney,  2  Vern.,  150;  Burrowes  v.  Lock,  10 
Ves.,  470.    In  some  states  in  this  country  the  courts  have 
held  that  there  must  be  an  intention  to  deceive,  or  that  the 
person  making  the  false  representations  must  have  knowl- 
edge that  they  were  false.     That  may  be  a  general  rule  in  a 
large  class  of  cases  at  law,  but  the  exceptions  are  so  numer- 
ous that  th^  weight  of  authority  is  altogether  against  this 
narrow  construction  of  the  law  of  estoppel.     He  who  from 
his  position  ought  to  have  knowledge,  and  who  holds  himself 
out  to  another  as  having  knowledge,  cannot  set  up  his  good 
faith,  or  his  want  of  knowledge  or  intention  to  deceive, 
against  one  to  whom  he  made  the  false  representation  that 
he  had  knowledge,  and  who  had  a  right  to  believe  the 
former  had  knowledge  when  he  made  the  representation. 
If  the  other  elements  of  an  estoppel  are  found,  as  is  con- 
ceded in  this  case,  a  party  situated  as  the  president  of  this 
bank  was,  cannot  relieve  the  bank  from  the  consequences  of 
his  false  representation,  by  showing  that  he  had  no  intention 
to  deceive.     This  is  a  case  of  equitable  estoppel,  and  an 
estoppel  of  this  kind  is  not  odious  in  the  eye  of  the  law  as 
tending  to  shut  out  the  truth.     The  higher  spuit  of  the  law 
of  equity  looks  upon  such  an  estoppel  with  favor,  because  it 
secures  and  establishes  equity  and  good  conscience  and  good 
faith  in  transactions  between  men.    There  is  a  host  of  well- 
conBidered  decisions  in  this  country  since  the  law  ot  P^ckard 
y.  SearB  was  enunciated,  where  the  doctrine  of  equiUble 
estoppel  has  been  held  to  bind  a  party  by  h.8  representations, 
when  there  was  no  intention  to  mislead;  and  when  the 
element  of  bad  faith  in  making  such  representetions  is 
entirely  wanting.     And  corporations,  aa  well  as  indiv^uals, 
are  bound  bv  the  representations  of  their  proper  officers; 
and  cannot  hold  up  the  want  of  knowledge,  or  the  absence 
of  an  intent  to  mislead,  on  the  part  of  such  officers,  as  a  de- 
fense against  the  effect  of  such  representations.     It  is  not 


Digitized  by  VjOOQIC 


248  APRIL,  1889. 


Chase's  Appeal  from  Probate. 


necessary  that  there  should  be  any  design  to  mislead,  to 
create  an  equitable  estoppel.     Hall  v.  Fisher,  9  Barb.,  17 ; 

Welland  Cana\  Co.  v.  Hathaway,  8  Wend.,  480 ;  Manufae- 
turers'  &  Traders'  Bank  v.  Hazard,  80  N.  York,  230 ;  Broum 
v^  Bowen,  id.,  541 ;  Urie  Co.  L.  Bank  v.  Roop,  48  id.,  292, 
298 ;  hham  v.  Buckingham,  49  id.,  222 ;  Continental  National 
Bank  v.  Bank  of  the  Commonwealth,  50  id.,  575;  Blair  v. 

Wait,  69  id.,  116  ;  Hicks  v.  Cram,  17  Verm.,  449 ;  Strong  v. 
Ellsworth,  26  id.,  366 ;  Louks  v.  Kenniston,  50  id.,  116 ;  Greene 
V.  Smith,  57  id.,  268 ;  Simons  v.  Steele,  36  N.  Hamp.,  79 
Davis  V.  Handy,  37  id.,  05 ;  Brew  v.  Kimball,  43  id.,  282 
JJbrn  V.  Co/e,  51  id.,  287 ;  Guffeg  v.  O'Beileg,  88  Mo.,  418 
Buchanan  v.  Moore,  13  S.  &  R.,  306  ;  Chapman  v.  Chapman, 
59  Penn.  St.,  214 ;  Miller's  Appeal,  84  dd.,  391 ;  Belgian  Glass 
Co.  V.  Pa6««,  101  N.  York.,  621.  In  Massachusetts  the  courts 
for  a  long  period  were  disposed  to  limit  this  doctrine  of 
estoppel  and  to  require  evidence  of  an  intent  to  mislead,  or 
knowledge  involving  an  element  of  bad  faith,  to  create  it. 
But  the  recent  decisions  of  their  highest  court  gtv'e  it  a  much 
broader  application.  Commonwealth  v.  Reading  Savings 
Bank,  137  Mass.,  431 ;  Holden  y.  Phelps,  141  id.,  456 ;  Tracy 
V.  Lincoln,  145  id.,  357.  Horn  v.  Cole,  above  cited,  is  one  of 
the  best  considered  cases  upon  this  subject  in  this  country. 
Pbrlby,  C.  J.,  in  an  exhaustive  opinion,  in  which  the  cases 
in  England  and  in  this  country  are  analyzed  and  compared, 
points  out  the  distinction  between  equitable  estoppels,  and 
other  legal  estoppels  which  are  stigmatized  as  odious  in 
shutting  out  the  truth,  with  great  clearness  and  force.  He 
says  that  "the  cases  are  numerous  where  the  party  who  was 
estopped  by  his  declarations  or  his  conduct  to  set  up  his 
legal  title,  was  ignorant  of  it  at  the  time,  and  of  course  could 
have  had  no  actual  intention  to  defraud  by  concealing  his 
title.  Yet,  if  the  circumstances  were  such  that  he  qught  to 
have  informed  himself,  it  has  been  held  to  be  contrary  to 
equity  and  good  conscience  to  set  up  his  title,  though  he 
was  in  fact  ignorant  of  it  when  he  made  the  representa- 
tions." 

6.  This  court  more  than  forty  years  ago  adopted  the.law 
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of  estoppel  as  laid  down  in  Pickard  v.  Sears;  and  it  has 
recognized  the  doctrine  of  equitable  estoppel  in  its  broadest 
sense.  It  has  been  settled  law  in  this  state  since  the  case 
of  Roe  V.  Jerome^  18  Conh.,  153.  See  Middletovm  Bcmk  y. 
Jerome^  18  Conn.,  443  ;  Ea%t  Saddam  Bank  v.  Shailor^  20  id., 
21 ;  Whitaker  v.  Williams,  id.,  103  ;  Dyer  v.  Cadt/,  id.,  668  ; 
Preston  v.  Mann,  25  id.,  128, 130 ;  Collins  v.  Tillou,  26  id.,  368 ; 
Calhoun  v.  Richardson,  30  id.,  210;  Main  v.  Brovm,  66  id., 
846.  In  Preston  v.  Mann,  Storks,  J.,  says :  "  The  doctrine  of 
estoppel  in  pais,  notwithstanding  the  great  number  of  cases 
which  have  turned  upon  it,  and  are  reported  in  the  books,  can- 
not be  said  even  yet  to  rest  upon  any  determinate  legal  test 
which  will  reconcile  the  decisions  or  will  embrace  all  transac- 
tions to  which  the  great  principles  of  equitable  necessity, 
wherein  it  originated,  demand  that  it  should  be  applied.  In 
fact  it  is  because  it  is  so  purely  a  doctrine  of  practical  equity 
that  its  technical  application  is  so  difficult  and  its  reduction 
to  the  form  of  abstract  formulas  is  still  unaccomplished." 
Farther  on,  in  referring  to  the  case  of  Pickard  v.  Sears,  he 
says  the  word  '  willfully,'  as  used  in  this  connection,  is  not 
to  be  taken  in  the  limited  sense  of  the  term  maliciously  or 
of  the  term  fraudulently,  nor  does  it  of  necessity  imply  an 
active  desire  to  produce  a  particular  impression,  or  to  in- 
duce a  particular  line  of  conduct."  He  says  there  are 
"cases  where  the  excuse  of  ignorance  cannot  be  permitted 
to  avail,  without  defeating  the  very  principle  of  justice 
upon  which  the  doctrine  of  estoppel  is  founded."  In  the 
very  recent  case  of  Main  v.  Broum,  supra,  in  which  the  pres- 
ent chief  justice  gives  the  opinion,  where  silence  of  the  party 
was  held  to  estop  him,  it  did  not  appear  that  at  the  time  of 
that  silence  which  induced  the  other  party's  action,  he  had 
any  intention  to  defraud  him,  or  even  that  he  remembered 
the  limitation  in  the  contract  he  afterwards  undertook  to  set 
np. 

J.   W.   Webster  and  J.  C.  Lay  of  New  York,  for  the  ap- 
pellees. 
1.  The  probate  court  has  no  power  to  discriminate  be- 
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tween  creditors  of  the  same  class,  unless  by  the  application 
of  some  well-settled  doctrine  of  equity  jurisprudence.  Wa- 
terman s  Appeal  from  Probate^  26  Conn.,  96;  Ashmeadt 
Appeal  from  Probate^  27  id.,  241 ;  VaiVs  Appeal  from  Pro- 
bate^ 37  id.,  185.  Before  discussing  the  authorities  on  the 
subject  it  should  be  observed  that  there  is  no  difference 
between  the  claims  of  the  bank  and  those  of  all  other  -credi- 
toi-s.  All  are  founded  upon  good  consideration,  stand  upon 
au  equal  footing,  are  simple  contract  debts  of  the  same  class, 
and  are  entitled  as  matter  of  coui*se  to  the  dividend  payable  by 
the  trustees.  The  interference  of  the  court  of  probate  to 
prevent  the  payment  of  a  dividend  to  a  creditor  whose  claim 
has  been  legally  established,  would  be  practically  to  nullify 
the  decisions  of  the  courts  establishing  the  claim,  and  place 
in  the  probate  courts  a  power  superior  even  to  that  of  the 
highest  court  of  the  state.  It  was  decided  in  WatermarCB 
Appeal  and  Ashm^acTs  Appeal  that  these  courts  had  au- 
thority to  declare  that  one  class  of  creditors  had  a  priority 
over  another  class  of  creditors.  Such  decisions  were  based 
upon  a  general  notion  of  justice  and  equity,  not  apparently 
springing  from  any  known  doctrine  of  equity  jurispru- 
dence. It  is  not  surprising  therefore  that  the  conclusions 
of  the  court  in  Ashmead's  Appeal  were  severely  criticised 
in  VaiFs  Appeal.  In  the  latter  case,  it  was  held  that  a 
court  of  probate  has  power  to  go  behind  the  report  of  com- 
missioners upon  insolvent  estates  and  marshal  the  general 
claims  reported  by  them  according  to  such  equities  as  may 
justly,  upor^  settled  principles  of  equity^  give  some  claims  or 
classes  of  claims  a  preference  over  others.  In  that  case 
Butler,  C.  J.,  used  the  following  language : — "  The  ju<lge 
of  the  court  of  probate  is  not  a  chancellor.  He  possesses 
chancery  powers,  but  they  are  only  such  as  are  incidental,  con- 
nected with  the  settlement  of  a  particular  estate  and  necessary 
for  the  adjustment  of  equitable  rights,  and  not  to  find  and 
enforce  equities  in  the  ordinary  and  loose  sense  in  which  that 
term  has  come  to  be  used  in  the  law.  If  there  are  trusts  to  be 
connected  with  the  property,  or  liens  upon  it,  or  priorities 
enforceable  in  equity,  if  through  fraud,  accident  or  mistake. 


•Digitized  by  VjOOQIC 


m 


APRIL,  1889.  '  251 


Chase's  Appeal  from  Probate. 


a  class  of  creditors  or  beneficiaries  are  entitled  of  right  to 
relief  as  against  other  creditors  or  beneficiaries,  he  may 
marshal  or  distribute  the  assets  so  as  to  enforce  ot  satisfy 
the  right.  But  it  must  be  a  right,  one  which  a.  court  of 
equity  would  take  cognizance  of  and  enforce,  if  application 
could  be  made  to  such  a  court.  ♦  ♦  *  It  is  not  easy  to 
discover  what  right  existed  on  which  a  priority  in  favor  of 
one  class  of  creditors  against  the  Grove  Car  Works  could 
be  founded.  The  court  of  probate  did  not  find  any  precise 
right,  and  seems  to  have  been  governed  by  a  general  sense 
of  equity.  The  facts  of  the  case,  so  far  as  they  appear,  do 
not  show  such  right ;  nor  is  it  easy  to  discover  what  pre- 
cise right  the  Supreme  Court  found  in  Ashmead*^  Appeal, 
*  *  ♦  Judges  of  probate  shohld  understand  that  they  are 
not  to  decree  priorities  between  classes  of  creditors  whose 
claims  are  allowed  by  commissioners,  nor  in  any  case,  on 
any  loose  impressions  of  justice  and  equity,  nor  unless  sucli 
priority  is  founded  on  a  clear,  definable  and  specific  equita- , 
ble  right,  recognized  as  such  in  equity  jurisprudence,  and 
one  which  a  court  of  equity  could  and  would  protect  and 
enforce,  if  application  could  be  lawfully  made  to  such  court 
therefor."  We  fail  to  find  any  authority  for  the  proposition 
that  one  creditor  of  an  insolvent  estate  can  prevent  another 
creditor  of  the  same  class  from  participating  in  the  assets 
of  the  estate  by  reason  of  a  pretended  equity.  The  court 
of  probate  is  not  a  tribunal  to  settle  controversies  between 
creditors  of  the  same  class.  The  court  is  askeid  here  to  de- 
termine  that,  as  between  the  bank  and  Farrel,  it  is  contrary 
to  justice  and  equity  that  the  bank  should  receive  its  divi- 
dend. It  seems  to  us  that  the  petitioners  are  relying  upon 
that  loose  notion  of  justice  and  equity  clearly  referred  to  in 
Vairs  AppeaL  Courts  of  probate  have  no  jurisdiction  to 
deprive  a  creditor  of  a  dividend  unless  the  claim  to  priority 
is  founded  upon  a  definable  and  specific  equitable  right 
which  a  court  of  equity  would  enforce.  How  can  one  credi- 
tor avail  himself  of  this  claim  of  estoppel,  to  the  exclusion 
of,  or  to  a  greater  extent  than,  any  other  creditor  of  the 
same  class,  in  view  of  the  facts  found  by  the  court  in  this 
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case  ?  The  trustees  represent  the  corporation  and  the  credi- 
tors as  well.  The  claim  upon  which  the  bank  seeks  to 
recover  its  dividends,  is  for  money  advanced  to  and  used  by 
the  corporation,  and  has  gone  into,  and  constitutes  a  part 
df,  the  very  assets  from  which  alone  any  dividend  whatever 
can  be  paid.  There  is  no  pretense  that  the  indebtedness  Of 
the  corporation  has  been  increased  or  its  assets  diminished 
a  fartliiiig  by  reason  of  any  act  of  the  bank,  nor  that  its 
assets  have  been  increased  or  its  indebtedness  diminished  a 
farthing  by  reason  of  any  moneys  advanced  or  services  ren- 
dered by  Fariel.  The  finding  shows  that  he  paid  nothing 
before  the  assignment  which  was  not  repaid  to  him,  and  that 
all  that  he  paid  after  the  assignment,  and  all  the  obligations 
he  assumed  and  became  responsible  for  in  any  way,  have 
been  proved  and  allowed  against  the  estate,  in  his  own  name 
or  that  of  some  other  claimant.  We  submit  that  the  peti- 
tioners have  shown  no  equitable  right  and  are  entitled  to  no 
equitable  remedy. 

2.  Estoppel  by  conduct  or  equitable  estoppel  presupposes 
or  implies  fraud  or  deceit.  It  is  impossible  to  discover  fraud 
or  culpable  negligence  in  the  finding.  Bigelow  on  Estoppel 
(3d  ed.,  476)  says : — "  The  estoppel  to  be  considered  might 
perhaps  be  appropriately  designated  estoppel  arising  from 
misconduct.  In  its  most  typical' phase,  it  is  founded  upon 
deceit  and  has  its  jurisdiction  in  the  justness'  of  preventing 
tlie  accomplishment  of  fraud.  The  origin  of  the  estoppel  is 
probably  to  be  found  in  the  doctrine  of  equity  that  if  a  rep- 
1  esentation  be  made  to  another,  who  deals  upon  the  faith  of 
it,  the  former  shall  make  the  representation  good,  if  he  knew 
it  to  be  false."  Bigelow  enumerates  the  elements  which 
constitute  estoppel  by  conduct,  as  follows: — *'The  cases 
when  carefully  analyzed  show  that  all  of  the  following  ele- 
ments must  actually  or  presumably  be  present  in  order  to  an 
estoppel  by  conduct : — 1.  There  must  have  been  a  false  rep- 
resentation or  a  concealment  of  material  facts.  2.  The 
representations  must  have  been  made  with  knowledge  of  the 
facts.  3.  The  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter.     4.  It  mu^t  have  been 
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made  with  the  intention  that  the  other  party  would  act  upon 
it.    5.  The  party  must  have  been  induced  to  act  upon  it." 
The  authorities  in  this  state  do  not  conflict  with  the  above 
genei-al  principles.     Moe  v.  Jerome^  18  Conn.,  188 ;   Whitaker 
V.  WUliamSj  20  id.,  98 ;  Preston  v.  Mann,  25  id.,  118 ;  Taylor 
V.  My,  id.,  250 ;  Danforth  v.  AdamB,  29  id.,  107 ;   Walker  v. 
Faw^An,  83  id.,  577 ;    WirUm  v.  Hart,  89  id.,  16 ;  Kinney  y. 
Whiton,  44  id.,  262.     In  Freston  v.  Mann  the   court  uses 
this  strong  language : — "Whatever  the  motive  may  be,  when 
one  so  acts  or  speaks  that  the  natural  consequence  of  his 
words  and  conduct  will  be  to  influence  another  to  change 
his  condition,  he  is  legally  chargeable  with  the  intent  or  will- 
ful design  to  induce  the  other  party  to  believe  him  and  to 
act  upon  that  belief,  if  such  proves  to  be  the  actual  result." 
This  language   was   criticised  in   Danforth  v.   Adams,  as 
follows : — "The  defendants  were  sued  as  partners  and  were 
found  by  the  Superior  Court  to  be  liable  as  such,  although  it 
was  found  as  a  fact  that  they  had  not  been  in  partnership. 
This  result  was   arrived   at  on   the  ground   that  certain 
acts  and  declarations  of  the  defendant  Fuller,  though  not 
intended  to  induce  a  belief  in  the  existence  of  the  partner- 
ship, yet  as  they  were  well  calculated  to  induce  such  a  belief, 
and  such  was  their  natural   consequence  and   efi^ect  upon 
persons  generally,  and  the  plaintiff  was  led  by  them   to 
believe  that  the  defendants  were  partners  and  to  give  them 
credit  as  such,  estopped  him  from  showing  that  he  was  not 
a  partner.     Under  the  circumstances  of  this  case  I  think  the 
court  came  to  the  wrong  conclusion.  *  *  ♦  The  court  was 
governed  undoubtedly  by  what  was  supposed  to  be  the  prin- 
ciple involved  in  the  case  of  Preston  v.  Mann,  in  which  it 
was  said  that  where  the  natural  consequence  of  the  words 
or  conduct  of  a  party  will  be  to  influence  another  to  change 
his  conduct,  he  is  legally  chargeable  with  an  intent  or  design 
to  induce  the  other  to  believe  him  and  to  act  upon  that 
belief  if  such  prove  to  be  the  actual  result,  whatever  his 
motive  may  be.     As  applicable  to  that  case  the  proposition 
Was  very  correctly  stated.     But  it  was  stated  with  the  cau- 
tion which  becomes  a  statement  of  a  principle  liable  to  be 
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misapplied,  and  the  court  commenced  its  discussion  of  that 
})art  of  the  case  with  the  remark  that,  in  sustainii^  the 
charge  of  the  court  below,  it  might  be  approaching  the  verge 
of  the  law."  See  also  retnarks  of  Park,  J,,  in  Ive9  v.  North 
Canaan^  83  Conn.,  402.  Attention  is  called  to  the  language 
used  in  the  above  three  cases,  in  order  to  point  out  clearly 
that  an  estoppel  will  not  be  raised  in  every  case  where  con- 
duct or  silence  was  calculated  to  mislead.  Estoppel  does 
not  exist  in  the  absence  of  a  willful  or  intentional  design  to 
mislead.  The  principle  is  also  laid  down  in  Dartforth  v. 
Adamn^  that  where  there  is  no  willful  deception  or  culpable 
negligence,  and  no  intention  that  the  representation  should 
be  acted  on  as  true,  the  person  making  the  declaration  or 
doing  the  acts  is  not  estopped  from  proving  the  truth.  It  is 
also  well  settled  in  Connecticut  that,  to  render  the  principle 
of  estoppel  applicable,  the  person  estopped  must  have  know- 
ledge of  his  rights  and  of  all  the  facts  bearing  upon  the  sub- 
ject; Whitaker  v.  Williams^  20  Conn.,  98.  Now  let  us 
examine  the  facts  of  this  case  in  the  light  of  the  above 
familiar  principles. — 1st.  The  bank  acted  in  good  faith. 
The  finding  is  that  "  Mr.  Crane  acted  in  good  faith  in  his 
statement  to  Mr.  Farrel."  It  is  also  found  that  the  lial^ility 
of  the  corporation  on  the  notes  in  question,  not  mentioned 
at  that  interview,  did  not  become  apparent  to  Mr.  Crane 
until  afterwards.  In  other  words,  Mr.  Crane  in  this  inter- 
view acted  in  entire  good  faith,  honestly  believing  that 
the  personal  notes  of  Wm.  H.  Brown  were  not  obliga- 
tions of  Brown  &  Bros.  There  is  clearly  an  absence  of 
that  willful  intention  to  deceive,  or  that  gross  negligence 
amounting  to  positive  fraud,  which  is  one  of  the  essential 
elements  of  estoppel.  Nor  is  there  anything  unreasonable 
or  improbable  in  the  facts.  The  bank  had  never  asserted 
its  claim  upon  the  notes  of  Wm.  H.  Brown  until  the  latter 
part  of  the  year  1886,  and  shortly  before  the  assignment  in 
insolvency.  It  is  an  undeniable  fact  that  the  bank  did  not 
regard  these  notes  as  obligations  of  Brown  &  Brothers  at  the 
time  of  this  interview  with  Farrel,  nor  did  the  directors  of 
Brown  &  Brothers  regard  these  notes  as  obligations  of  the 
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corporation.  It  was  not  until  a  special  investigation  was 
made  about  the  time  of  the  insolvency  of  Brown  &  Brothers 
in  the  latter  part  of  the  year  1885,  that  it  was  discovered 
and  known  to  the  bank  that  these  moneys  had  been  used 
for  the  benefit  of  Brown  &  Brothers  in  the  payment  of  its 
obligations. — 2d.  Mr.  Farrel  was  induced  to  enter  into  this 
contract  quite  as  much  by  the  representations  of  Brown  & 
Brothers  that  the  amount  of  claims  held  by  the  bank  was 
limited  to  f  17,300.  There*  was  no  willful  concealment  by 
either  the  bank  or  the  committee  of  stockholders.  If  Mr. 
Farrel  was  misled,  he  was  also  influenced  by  statements  of 
the  company.  The  findings  say: — ''The  stjitements  (of 
assets  and  liabilities  made  out  by  the  company,  in  which  the 
debt  to  the  bank  was  put  in  at  $17,800,)  were  shown  Mr. 
Farrel."  "He  then  visited  all  the  other  banks  holding 
Brown  &  Brothers'  paper  and  found  that  the  indebtedness 
of  the  company  to  these  banks  corresponded  with  the  list  of 
the  uidebtedness  given  him  by  the  company."  The  finding 
further  says : — "  I  find  that  it  was  upon  the  understanding  and 
belief  by  Farrel  that  the  indebtedness  of  the  company  did  not 
exceed  the  amount  that  had  been  so  represented  to  him,  and 
that  the  defendant's  claim  against  the  company  did  not  exceed 
the  amount  of  $17,300,  that  Farrel  was  induced  to  and  did 
enter  into  the  arrangement  with  the  company  and  make  the 
contract."  It  is  clear  from  the  use  (jf  this  language  that  the 
statements  of  liabilities  furnished  Farrel  by  the  company 
induced  him  to  enter  into  the  contract,  and  the  officerij  of 
the  company  and  of  the  bank  were  equally  mistaken  as  to 
the  character  and  validity  of  the  claim  of  the  bank  upon  the 
notes  in  question.  Can  estoppel  be  raised  from  silence 
induced  by  such  an  honest  mistake?  Can  a  creditor  be 
deprived  of  a  valid  claim  because  the  liability  of  the  corpo- 
ration was  not  then  known  or  established? — 3d.  Tlie  bank 
is  not  chargeable  with  negligence.  There  is  no  evidence  to 
warrant  the  conclusion  that  the  bank  was  equitably  bound 
to  know  whether  or  not  the  corporation  was  liable  upon  the 
notes  in  question.  Under  the  authorities,  culpable  or  gross 
negligence  is  predicated  upon  knowledge  by  a  party  of  his 
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rights.  In  Winton  v.  ffarti  39  Conn.,  16,  Butler,  C.  J., 
states  the  rule  as  follows : — "  It  is  well  settled  that  a  man 
cannot  lawfully  keep  silent  when  it  is  his  duty  to  speak,  to 
prevent  a  wrongful  use  of  his  property  or  credit  to  the  injury 
of  an  innocent  third  person.  He  cannot  therefore  be  per- 
mitted to  keep  silent  when  he  knows  that  his  property  is 
being  fraudulently  sold  by  another  as  his  own,  without 
warning  the  innocent  purchaser,  of  when  he  knows  that  his 
credit  is  being  fraudulently  used  by  an  irresponsible  pei-sou 
in  the  purchase  of  goods,  without  notifying  the  vendor  of  the 
fraud. .  To  do  so  is  culpable  negligence  and  as  much  an  ele- 
ment of  estoppel  as  active  misconduct  or  misrepresentation." 
In  Roe  V.  Jerome^  18  Conn.,  138,  the  Court  uses  language 
indicating  that  culpable  negligence  presupposes  knowl- 
edge. Williams,  C.  J.,  said: — "And  even  if  a  party  neg- 
ligently or  silently  stands  by  and  allows  another  to  contract 
on  the  faith  and  understanding  of  a  fact  which  he  can  con- 
tradict, he  cannot  afterwards  contradict  that  fact  as  against 
the  person  who  may  be  injured."  There  are  cases,  however, 
where  parties  have  been  held  to  be  guilty  of  such  gross  neg- 
ligence that  they  cannot  set  up  want  of  knowledge,  as  f<ir 
example  where  a  party  to  a  promissory  note  stated  that  it 
was  a  good  note  and  would  be  paid  at  maturity  or  certifies 
that  certain  notes  "are  good,  true,  business  notes,"  or  where 
misrepresentations  are  made  by  a  party  who  is  consciously 
ignorant  of  the  matter  to  which  they  relate  at  the  very  time 
th^t  he  professes  a  full  knowledge  of  it.  Preston  v.  Manri, 
25  Conn.,  118 ;  Eoe  v.  Jerome,  18  id.,  138.  Apart,  however, 
from  a  willful  and  deliberate  assumption  of  knowledge, 
where  the  party  is^  really  ignorant,  it  may  be  broadly  stated 
that  knowledge  of  a  party's  rights  must  be  shown  in  order 
to  make  out  a  case  of  estoppel  arising  from  suppression  of 
the  truth. 

3.  Mr.  Farrel  has  no  standing  in  a  court  of  equity.  1st. 
He  has  no  standing  as  a  creditor.  An  insupemble  objection 
to  any  relief  asked  for  by  or  on  behalf  of  Farrel  is  found  in 
the  fact  that  according  to  the  terms  of  his  contract  he  is 
not  entitled  to  repayment  of  any  money  advanced  until  the 
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indebtedness  existing  against  the  company  on  the  23d  day 
of  August,  1884,  ^^  shall  be  paid  or  provided  for  or  assumed 
by  said  Farrel  and  said  company  .relieved  from  liability 
thereon."  The  record  shows  that  Farrel  never  advanced  a 
dollar  in  payment  of  the  obligations  of  the  corporation  or  for 
any  other  purpose  until  after  the  assignment.  The.  finding 
on  this  subject  is  as  follows: — ^^I  do  not  find,  however,  that 
Farrel  advanced  to  the  company  any  money  of  his  own, 
except  in  small  sums  repaid  to  him,  or  paid  out  of  his  own 
means  any  indebtedness  of  the  company,  until  after  the 
assignment.  *  *  *  He  has  paid  (but  since  the  assignment) 
a  large  amount  of  the  indebtedness  of  the  company,  and  is 
held  as  indorser  upon  the  remaining  bank  notes  of  the  com- 
pany, so  that  what  he  has  paid  and  what  he  is  liable  to  pay 
will  amount  to  about  $200,000."  The  petition  signed  by 
Farrel  states  that  •* claims  were  presented  and  allowed 
against  said  estate  within  said  time  to  the  amount  of  more 
than  $300,000,  unsecured  by  the  corporation,  of  which 
claims  Franklin  Farrel  was  indorser  or  surety  to  the  amount 
of  more  than  $200,000,  and  is  liable  to  pay  the  same  in  full." 
It  is  therefore  clear  that  Farrel  has  not  only  not  paid  the 
indebtedness  of  the  company  in  full,  but  has  not  even  yet 
paid  the  bank  notes  which  he  has  indorsed.  It  is  not  stated 
and  is  not  known  how  much  Farrel  has  actually  assumed 
and  how  much  he  has  actually  paid.  There  is  certainly 
f  100,000  still  outstanding  not  yet  indorsed  by  him.  His 
rights  as  a  creditor  of  the  estate  are  fixed  by  the  agreement 
under  which  he  loaned  the  money.  It  is  certain  he  could  not 
have  sued  for  his  advances  without  meeting  the  objection  now 
urged.  If  he  could  not  sue,  his  proof  of  debts  as  a  creditor 
would  on  proper  application  to  the  court  of  probate  be  ex- 
punged. At  all  events,  We  can  attack  his  right  and  stand- 
ing as  a  creditor  as  a  defense  to  his  proceeding  to  deprive 
us  of  our  dividend. — 2d.  Farrel  has  failed  to  do  equity. 
The  finding  that  the  allegations  of  the  defendant  in  the  last 
half  of  the  third  paragraph  and  in  the  fourth  paragraph  of 
its  answer  are  untrue,  relates  only  to  charges  of  mismanage- 
ment and  negligence  of  Farrel.  The  court  thereby  simply 
Vol.  Lvn— 17 
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refused  to  find  that  the  losses  to  the  stockholders  were  doe 
to  Farrel's  mismanagement  aud  negligence,  but  there  is  no 
finding  that  Farrel  performed  his  contract.  Indeed,  the 
evidence  of  non-performance  of  the  contract  by  Farrel 
is  overwhelming.  He  did  not  pretend  to  carry  out  the 
letter  of  the  contract ;  he  certainly  never  fulfilled  its  spirit. 
His  policy,  diametrically  opposed  to  the  terms  and  spirit  of 
the  agreement,  was  to  renew  and  extend  all  paper  of  Brown 
&  Bros,  with  his  indorsement,  and  let  the  assets  pay  the 
debts.  The  effect  of  this  policy  was  not  to  place  the  com- 
pany upon  a  safe  and  reliable  basis  for  the  continuance  of 
its  business.  Had  Farrel  actually  advanced  the  money  to 
pay  off  the  indebtedness  of  the  company,  as  he  agreed  in 
plain  terms  to  do,  or  had  he  invested  even  $100,000  in  cash 
in  the  business,  there  is  no  question  but  that  the  company 
would  have  sprung  into  life,  and  would  to-day  be  solvent 
and  prosecuting  a  successful  business.  The  finding  conclu* 
sively  shows  that  Farrel's  connection  with  the  corporation 
has  been  nothing  but  an  unmitigated  misfortune  and  injury 
to  the  corporation  and  its  creditors.  It  would  have  been 
far  better  for  the  creditors  if  the  corporation  had  made  an 
assignment  in  1884,  instead  of  making  this  contract  with 
Farrel,  which  only  served  to  tie  its  hands,  and  prevent  the 
possibility  of  making  or  accepting  any  other  mode  of  relief 
from  existing  embarrassments,  and  which,  by  reason  of  Far- 
rel's  failure  to  perform  his  covenants,  proved  of  no  value 
whatever  to  the  corporation  or  its  creditors.  It  should  be 
borne  in  mind  that  it  was  not  at  the  solicitation  of  the  bank 
that  Farrel  entered  into  this  contract.  The  bank  simply 
agreed  with  other  stockholders  to  contribute  its  propor- 
tionate share  of  stock  in  consideration  of  the  promises  and 
undertakings  of  Farrel.  The  bank  fully  performed  its 
promise,  according  to  the  terms  of  the  contract.  In  view 
of  the  fact  that  he  has  not  performed  his  agreement,  and 
has  not  been  of  the  slightest  advantage  to  the  corporation 
or  its  creditors,  but  a  great  injury ;  in  view  of  the  fact  that 
he  has  not  added  a  farthing  to  the  assets  or  diminished  the 
indebtedness  a  farthing ;  in  view  of  the  fact  that  the  bank 
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transferred  to  Farrel  its  proportion  of  the  stock  as  agreed 
in  the  contract;  and  in  view  of  the  fact  that  the  bank,  as 
found  by  the  court,  has  acted  in  good  faith  throughout  the 
entire  transaction — is  not  the  position  of  Farrel  J)efore  this 
court  entirely  without  precedent,  justification  or  excuse? 

Pardee,  J.  In  February,  1886y  Brown  &  Brothers,  a  cor- 
poration located  within  the  probate  district  of  Waterbury, 
went  into  insolvency ;  the  appellants  Chase  and  Lewis  were 
appointed  trustees  of  its  assigned  estate ;  and  commissioners 
were  appointed  to  receive  and  pass  upon  such  claims  as 
might  be  presented  against  it. 

The  National  Shoe  &  Leather  -Bank  of  New  York,  the 
appellee,  and  Franklin  Farrel  one  of  the  appellants,  claimed 
to  be  the  chief  creditors.  The  bank  presented  as  claims  in 
its  favor  three  notes  aggregating  $29,900 ;  Fariel  presented 
claims  in  his  favor  amounting  to  about  $175,000.  The  ap- 
pellants denied  that  the  claim  of  the  bank  was  against  the 
corporation  of  Brown  &  Brothers,  and  insisted  that  it  was 
against  one  William  H.  Brown. 

The  commissioners,  finding  that  the  claim  of  the  bank 
was  against  Wm.  H.  Brown,  rejected  it.  The  bank  ap- 
pealed to  the  Superior  Court  from  the  doings  of  the  com- 
missioners in  disallowing  its  claim.  That  court,  upon 
hearing,  found  that  its  claim  was  against  the  corporation  of 
Brown  &  Brothers,  revei-sed  the  finding  of  the  commission- 
ers, and  allowed  the  claim  against  the  estate  of  the  corpora- 
tion. The  trustees  appealed  from  the  judgment  of  the 
Superior  Court  to  this  court,  and  this  court  affirmed  the 
action  of  the  Superior  Court.  Thus  the  claims  of  the  Shoe 
&  Leather  Bank,  to  the  extent  of  said  sum  of  $29,900  against 
the  estate  of  the  corporation,  became  fixed  by  judgment  of 
court,  conclusive  upon  all  parties  as  to  the  amount ;  all  in- 
terests being  represented;  the  Shoe  &  Leather  Bank  on 
one  side,  the  trustees,  representing  all  other  creditors,  upon 
the  other. 

The  trustees  having  reduced  the  assets  into  money  hold 
it  as  a  fund  in  tiiist  for  the  equal  benefit  of  all  creditors 
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whose  claims  have  been  duly  presented  and  allowed,  or 
established  by  final  judgment  of  court  unappealeJ  from. 
But  when  the  probate  court  reached  the  final  act  of  divis- 
ion of  the  fund  it  was  found  that  it  was  less  than  the  amount 
of  tl>e  debts.  Therefore  the  trustees  and  Farrel,  alleging  that 
it  would  be  grbssly  unjust  and  contrary  to  equity  and  good 
conscience  to  pay  anything  to  the  bank  until  the  claims  of 
Farrel  for  obligations  assumed  by  him  in  favor  of  the  cor- 
poration under  his  contract,  trusting  to  the  representations 
made  by  the  bank  as  to  the  amount  of  the  indebtedness  of 
the  corporation  to  it,  should  be  paid  or  satisfied,  applied  to 
^he  probate  court  for  an  order  directing  the  trustees  to 
pay  the  claims  of  Farrel  before  paying  any  dividend  to  the 
defendant. 

The  probate  court  upon  hearing  dismissed  the  applica- 
tion. The  trustees  and  Farrel  appealed  to  the  Supei-ior 
Court,  and  that  court  has  reserved  the  question  for  the 
advice  of  this  court. 

What  we  have  thus  far  called  the  Farrel  claim  is  made  up 
of  claims  presented  by  sundry  banks  upon  paper  indorsed  by 
Farrel  for  Brown  &  Brothers,  under  a  contract  made  by  him 
on  the  23d  of  August,  1884,  the  facts  with  regard  to  which 
will  be  more  fully  stated  hereinafter ;  but  since  the  report 
of  the  commissioners  allowing  these  claims  to  the  parties 
presenting  them  was  made,  Farrel  has  paid  or  assumed  all 
the  indebtedness  upon  which  these  claims  were  based,  and 
is  now  the  owner  of  the  claims  so  allowed  and  entitled  to  the 
dividend  thereon.  To  save  unnecessary  verbiage  we  shall 
therefore  call  this  entire  class  of  claims,  Farrel's  claim.  He 
had  in  addition  a  claim  of  his  own,  not  connected  with  these 
transactions,  of  about  $20,000,  which  was  presented  by  him 
and  allowed. 

The  principal  question  in  the  case  is  this : — Is  it  within 
the  power  of  the  probate  court  to  determine  whether  or  not, 
upon  the  facts  found,  there  is  an  equitable  estoppel  which 
will  prevent  the  bank  from  receiving  any  dividend  upon  its 
claim  of  $29,900,  until  Farrel  has  received  upon  his  claim 
for  moneys  advanced  to  and  liabilities  assumed  for  Brown 
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&  Brothers  the  full  dividend  that  he  would  have  received  if 
the  bank's  claim  of  $29,900  had  not  been  presented  or  allow- 
ed. And  if  such  an  equitable  estoppel  exists,  can  the  pro- 
bate court  enforce  it? 

Of  course  back  of  all  this  lies  the  question  whether,  upon 
the  facts  found,  there  exists  such  an  estoppel  as  would  be 
recognized  and  enforced  by  a  court  of  equity.  This  ques- 
tion it  is  for  us  to  determine. 

Upon  the  institution  of  proceedings  in  insolvency  and  the 
appointment  of  trustees  as  agents  of  the  law  to  take  the 
assets,  convert  them  into  money  and  divide  them  pro  ratOy 
the  right  of  each  creditor  to  enforce  his  claim  by  proceedings 
in  courts  of  law  went  into  abeyance;  practically  one  suit 
had  been  commenced  for  all  in  the  probate  court.  Commis- 
sioners determine,  in  the  first  instance,  the  amount  of  each 
creditor's  claim ;  from  their  determination  there  is  arj  appeal 
to  the  Superior  Court  upon  questions  of  law  and  fact ;  and 
from  the  latter  upon  questions  of  law  to  the  Supreme  Court. 
As  soon  as  the  aggregate  amount  of  all  claims  is  finally 
determined,  it  is  the  duty  of  the  probate  court  to  divide  the 
fond.  In  making  the  division  it  exercises  the  powers  of  a 
court  of  chancery  of  general  jurisdiction.  It  can  find  and 
enforce  an  equitable  estoppel  in  favor  of  one  and  agidnst 
another  creditor  as  fully  as  would  the  Superior  Court  upon 
a  bill  in  equity  for  the  like  purpose.  The  principles  and 
rules  of  law  are  the  same  in  each  court. 

There  must  be  in  the  probate  court  such  tacts  as  would 
be  required  in  the  Superior  Court  and  the  rules  and  prin- 
ciples of  equity  must  have  the  same  application.  An  appeal 
lies  from  the  probate  to  the  Superior  Court  and  to  this 
court;  alike,  whether  the  question  came  originally  from  the 
probate  or  from  the  Su[)erior  Coiiiii,  this  court  furnishes  the 
rule  of  law  upon  the  facts  found,  and  the  rule  is  the  same, 
regardless  of  the  question  as  to  which  court  made  the  deter- 
mination appealed  from. 

Inasmuch  as  the  statute  has  committed  the  settlement  of 
the  estates  of  insolvent  corporations  and  persons  to  the 
probate  court,  the  advice  of  this  court  passes  through  the 
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Superior  to  the  probate  court,  and  is  by  the  latter  embodied 
in  a  final  decree.  There  is  the  symmetrical  completion  oi  a 
matter  in  the  court  in  which  it  commenced.  Waterman's 
Appeal  from  Probate^  26  Conn.,  96;  Ashmead's  Appeal  fr<ym 
Probate,  27  id.,  241  ;  taiC%  Appeal  from  Probate.  87  id.,  185. 

In  August,  1884,  the  corporation  ot  Brown  &  Brothers 
was  financially  embarrassed.  The  Shoe  &  Leather  Bank 
was  one  of  its  stockholders.  A  committee  of  stockholders 
asked  Farrel  to  pledge  his  credit,  use  his  money,  and  exer^ 
cise  his  financial  ability,  industry  and  energy  in  rescuing 
the  corporation  from  ruin,  for  a  consideration  to  be  paid  to 
him.  Before  acceding  to  their  request  he  endeavored  to 
make  certain  to  himself  the  amount  of  its  indebtedness^  In 
this  effort  he  applied  to  the  Shoe  &  Leather  Bank,  a  creditor, 
to  state  to  him  the  amount  of  the  corporate  indebtedness  to  it. 
The  bank  had  full  knowledge  of  his  purpose  in  asking  and 
intended  that  he  should  rely  upon  its  answer.  Presumably 
it  would  dei-ive  benefit  trom  Farrel's  indorsement  of  the 
Brown  &  Brothers'  notes  for  $17,500  held  by  it,  overdue  and 
protested.  With  this  knowledge  and  intention  the  bank 
stated  that  the  amount  was  $17,500.  Trusting  to  this  an- 
swer as  revealing  the  utmost  extent  of  the  liability  of  the 
corporation  to  the  bank,  Farrel  acceded  to  the  request  of  the 
stockholders,  assumed  debts  of  the  corporation,  undertook 
its  management,  pledged  his  credit,  gave  it  of  his  time  and 
ability;  and  as  a  consequence  suffered  large  pecuniary  loss. 

The  indebtedess  of  Brown  &  Brothers  to  the  bank  for  the 
$29,900  in  question  existed  prior  to  the  time  of  Farrel's 
inquiry  and  was  then  evidenced  by  three  notes  under  pro- 
test. Since  that  time  there  has  been  no  change :  the  liabil- 
ity of  maker  and  indorser  remains  as  at  the  protest.  Upon 
that  liabilitv  the  bank  has  since  taken  and  now  seeks  to 
enforce  a  judgment  against  Brown  &  Brothers.  What  the 
bank  now  knows  and  asserts  through  a  judgment  of  court 
obtained  by  it  it  knew  when  Farrel  inquired.  Whether 
or  not  its  agent  answered  Farrel  with  knowledge  or  in 
good  faith,  is  quite  immaterial.  For  the  purposes  of  this 
case  the  bank,  once  in  possession  of    that  knowledge,  of 
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legal  necessity  always  has  it.  Its  officers  or  agents  may 
foTget,  but  the  corporation  always  remembers..  They  may 
fall  into  errors  either  as  to  law  or  fact ;  nevertheless,  knowl-  i 
edge  remains  with  the  corporation.  Haying  knowledge  that 
Brown  &  Brothers*was  its  debtor  upon  these  three  notes,  it 
could  not  either  truthfully  or  safely  say  otherwise  to  Farrel. 

Moreover,  it  is  found  that  if  the  answer  had  included  the 
notes  for  $29,900  Farrel  would  not  have  entered  into  the 
contract.  He  was  shut  up  to  an  inquiry  of  the  bank  for  the 
facts  relative  to  the  indebtedness  of  Brown  &  Brothers  to 
it ;  it  alone  could  give  him  the  information.  Knowing  the 
reason  for  bis  inquiry  and  that  his  action  would  depend 
upon  its  answer,  there  were  two  courses  open  to  the  bank — 
to  answer,  or  to  decline  to  answer.  It  answei-ed,  giving  a 
limit,  making  no  suggestion  of  a  possibility  as  to  more.  It 
assumed  to  know  exactly;  verifying  its  statement  by  its 
discount  clerk;  giving  Farrel  no  reason  to  doubt  that  it 
spoke  u[>on  certain  knowledge.  The  answer  under  such 
circumstances  involved  a  declaration  of  all  knowledge  upon 
the  subject,  a  willingpess  to  communicate  it,  and  a  consent 
that  he  might  make  it  the  basis  of  action.  It  is  as  if  an 
intending  purchaser,  stating  the  purpose  of  his  inquuy  and 
his  intention  to  be  governed  by  the  answer,  had  inquired  of 
the  bank  the  extent  of  an  unrecorded  Men  in  its  favor  upon 
property,  and  the  bank  had  made  an  answer  upon  which  it 
desired  and  intended  the  inquirer  to  act. 

Upon  principles  of  equity  and  good  conscience  well  es- 
tablished in  this  and  other  jurisdictions,  the  bank,  having 
declared  that  it  had  knowledge,  and  thereby  intentionally 
led  Farrel  to  a  course  of  action  resulting  in  his  pecuniary 
loss,  is  not  now  to  be  permitted  to  say,  as  against  him,  that 
it  had  not  knowledge. 

In  Roe  v.  Jerome^  18  Conn.,  138,  the  marginal  note  is: — 
"Where  one  person  by  his  words  or  conduct  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and 
thus  induces  him  to  act  on  that  belief,  so  as  to  injuriously 
a£fect  his  previous  position,  he  is  concluded  from  averring 
a  different  state  of  things  as  existing  at  the  time."     In 
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Middletovm  Bank  v.  Jerome^  18  Conn.,  443,  the  marginal 
note  is : — "If  a  person  by  his  words  or  conduct  intentionally 
induces  another  to  believe  a  fact,  and  upon  its  truth  to* 
commit  his  interests,  he  shall  not  be  permitted  afterwards  to 
deny  that  fact  in  order  to  throw  off  fesponsibility."  In 
Preston  v.  Mann^  25  Conn.,  118,  an  intending  purchaser 
asked  one  of  the  defendants  if  a  specified  note  was  the  gen- 
uine note  of  his  firm,  and  was  told  that  it  was.  The  inquirer 
thereupon  purchased  it.  The  defendant  was  estopped  from 
saying  that  he  answered  ignorantly.  In  the  marginal  note 
of  this  case  the  decision  of  the  court  upon  this  point  is 
stated  as  follows : — 

"In  this  state,  and  in  the  courts  of  this  country  and  of 
England  generally,  the  proposition  of  Lord  Denman  (^Pick- 
ard  V.  Sears^  6  A.  &  E.,  469,)  seema  to  have  met  with 
approbation — that,  where  one  by  his  words  or  conduct  will- 
fully causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  difierent  state  of  things, 
as  existing  at  the  time. 

**The  word  'willfully'  as  used  in  this  connection  is  not  to 
be  taken  in  the  limited  sense  of  the  term  *  maliciously,'  or 
of  the  term  *  fraudulently,'  nor  does  it  of  necessity  imply  an 
active  desire  to  produce  a  particular  impression  or  to  in- 
duce a  particular  line  of  conduct. 

"Whatever  the  motive  may  be,  one  who  so  acts  or  speaks 
that  the  natural  consequence  of  his  words  or  conduct  will 
l>e  to  influence  another  to  change  his  conduct,  is  legally 
chargeable  with  an  intent  or  willful  design  to  induce  the 
other  to  believe  him  and  to  act  upon  that  belief,  if  such 
prove  to  be  the  actual  result. 

"Inasmuch  as  the  doctrine  of  estoppel  especially  concerns 
conscience  and  equity,  ignorance,  unaccomjianied  with  cul- 
pability of  any  kind,  ought  to  excuse  conduct  and  language 
which  would  otherwise  render  the  author  justly  respcmsible 
for  the  Jnjury  resulting  to  another  who  had  placed  confi- 
dence in  them. 
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"There  are  cases,  however,  where  the  excuse  of  ignorance 
cannot  be  permitted  to  avail  without  defeating  the  very 
principle  of  justice  upon  which  the  doctrine  of  estoppel  is 
founded. 

"  It  would  seem  that  where  the  alleged  ignorance  involves 
gross  culpability,  there  should  be  a  limit  to  the  facility  with 
which  a  party,  whose  word6  or  condifct  have  misled  another 
to  the  latter's  injury,  should  be  permitted  to  qualify  his 
responsibility  by  pleading  his  own  fault." 

In  Winton  v.  Hart^  39  Conn.,  16,  the  defendant,  who,  with 
knowledge  that  an  irresponsible  person  without  authority 
from  him  was  purchasing  goods  upon  his  credit,  remained 
silent,  was  estopped  from  denying  his  liability  to  pay  for 
them. 

In  no  case  has  this  court  failed  to  apply  an  estoppel  to  a 
declaration  made  with  assumed  knowledge  as  to  facts,  with 
knowledge  that  it  would  and  intention  that  it  should  be 
acted  upon,  when  it  was  acted  upon  and  loss  resulted.  In 
Whittaker  v.  Williams,,  20  ponn.,  98,  it  was  not  applied,  for 
the  reason  that  the  person  to  whom  the  declaration  was 
made  had  equal  knowledge  with  the  person  making  it,  and 
was  nqt  thereby  induced  to  act  differently  from  what  he 
otherwise  would  have  done ;  not  in  Taylor  v.  ^y,  25  Conn., 
250,  for  the  reason  that  the  person  Sought  to  be  estopped 
refused  to  answer  a  question  and  left  the  inquirer  to  act  at 
his  own  risk;  not  in  Danforth  v.  Adams^  29  Conn.,  107, 
whei-e  a  clerk  spoke  of  the  business  of  his  principals  as  "  our 
business,"  for  the  reason  that  there  was  neither  culpable 
negligence  in  so  speaking,  nor  any  intention  that  the  words 
spoken  should  be  acted  upon  by  the  hearer;  not  in  Walker 
V.  Vaughn^  83  Conn.,  577,  for  the  reason  that  "  no  represen- 
tations were  made  which  were  intended  or  calculated  to 
influence  or  mislead  the  petitioner,  and  it  does  not  appear 
that  his  course  was  affected  by  the  answer ; "  nor  in  Kinney 
V.  Whiton,,  44  Conn.,  262,  for  the  reason  that  the  person 
who  set  up  the  estoppel  was  a  bystander  who  overheard  a 
declaration  made  to  another  for  the  purpose  of  influencing 
the  conduct  of  the  latter,  and  not  intended  for  others. 
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In  Horn  v.  Cole^  61  N.  Hamp.,  287,  it  is  said  of  the  doc- 
trine of  equitable  estoppels,  that  "having  been  borrowed 
from  equity,  courts  of  law  that  have  adopted  it  should 
obviously  look  to  the  practice  in  equity  for  their  guide  in 
the  application  of  it ;  and  in  equity  the  doctrine  has  been 
liberally  applied  to  suppress  fraud  and  enforce  honesty  and 
fair  dealing,  without  any  attempt  to  confine  the  doctrine 
within  the  limits  of  a  strict  definition.  For  instance,  the 
doctrine  has  not  in  equity  been  limited  to  cases  where  there 
was  an  actual  intention  to  deceive.  The  cases  are  numer- 
ous where  the  party  who  was  estopped  by  his  declarations  or 
his  conduct  to  set  up  his  legal  title,  was  ignorant  of  it  at 
the  time,  and  of  course  could  have  had  no  actual  intention 
to  deceive  by  concealing  his  title.  Yet  if  the  circumstances 
were  such  that  he  ought  to  have  informed  himself,  it  has 
been  held  to  be  contrary  to  equity  and  good  conscience  to 
set  up  his  title,  though  he  was  in  fact  ignorant  of  it  when 
he  made  the  representations."  See  also  Wells  v.  Pierce^  27 
N.  Hamp.,  503 :  Davis  v.  Handy ^  37  id.,  65;  Drew  v.  ftm- 
hall,  43  id.»  282. 

In  Continental  Bank  v.  Bank  of  the  Commonwealth^  50  N, 
York,  575,  the  court  said : — "  We  hold  that  there  need  not 
be,  upon  the  part  of  the  person  making  the  declaration  or 
doing  an  act,  an  intention  to  mislead  the  one  who  is  induced 
to  rely  upon  it.  There  are  cases  in  which  parties  have  been 
estopped  where  their  acts  or  declarations  have  been  done  or 
made  in  ignorance  of  their  own  rights,  not  knowing  that  the 
law  of  the  land  gave  them  such  rights.  Here  certainly 
there  could  be  no  purpose  to  mislead  others,  for  there  was 
not  the  knowledge  to  inform  the  purpose,  and  both  parties 
were  equally  and  innocently  misled.  Storrs  v.  Barker^  6 
Johns.  Ch.,  166.  Indeed  it  would  limit  the  rule  much 
vrithin  the  reason  of  it,  if  it  were  restricted  to  CEtses  where 
there  was  an  element  of  fraudulent  purpose.  In  very  many 
of  the  cases  in  which  the  rule  has  been  applied  there  was 
no  more  than  negligence  upon  the  part  of  him  who  was 
estopped.  And  it  has  long  been  held  that  where  it  is  a 
breach  of  good  faith  to  allow  the  truth  to  be  shown,  there 
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an  admission  will  estop."  See  also  Oaylord  v.  VanLoan^  15 
Wend.,  808;  Bezell  v.  OdelU  8  Hill,  221;  WendeU  v.  Van- 
Hensalaer^  1  Johns.  Ch.,  853 ;  Strong  v.  Elkworth^  26  Verm., 
866;  Eldred  v.  Hazlete%  Admr.,  88  Peun.St.,  807;  Nevman 
V.  Hook,  87  Mo.,  207. 

In  Bigelo w  on  Estoppel  (2d  ed.,)  p.  476,  it  is  said : — "  It 
seems  to  be  settled  that  a  party's  iguovance  of  the  truth  of 
the  representation  made  will  not  remove  the  estoppel,  if  he 
was  bound  to  know  the  fact,  or  if  his  ignorance  is  the  result 
of  gross  negligence  ; "  citing  among  other  cases  Preston  v. 
Mann^  25  Conn.,  118,  and  Calhoun  v.  RichardBon,  80  Conn., 
210.  In  2  Story's  Equity  Jurisprudence,  12th  ed.,  sec. 
1538,  it  is  said: — "When  a  party  by  misrepresentation 
draws  another  into  a  contract,  he  may  be  compelled  to  make 
good  the  representation  if  this  be  possible ,  but,  if  not,  the 
other  party  may  avoid  the  contract.  And  the  saine  princi- 
ple applies,  although  the  party  making  the  representation 
believed  it  to  be  true,  if  in  due  discharge  of  his  duty  he 
ought  to  have  known  the  fact." 

In  Jordan  v.  Money,  5  House  of  Lords  Cases,  185,  Lord 
Chancellor  Cransworth  said: — "Nay,  more,  I  think  the 
principle  has  been  carried,  and  may  be  carried  much  further; 
because,  I  think,  it  is  not  necessary  that  the  party  making 
the  representation  should  know  that  it  was  false ;  no  fraud 
Deed^have  been  intended  at  the  time.  But  if  the  party  has 
unwittingly  misled  another,  you  must  add  that  he  has  misled 
another  under  such  circumstances  that  he  had  reasonable 
ground  for  supposing  that  the  person  whom  he  was  mislead- 
ing was  to  act  upon  what  he  was  saying.  It  will  not  do  if 
he  merely  said  something,  supposing  it  to  be  quite  right, 
that  some  stranger  having  heard  and  acted  upon  it  should 
afterwards  come  to  him  to  make  it  good."  In  Ainslie  v. 
Medlycott,  9  Ves.,  18,  Sir  William  Grant,  M.  R.,  said :— . 
^No  doubt  by  a  representation  a  party  may  bind  himself 
just  as  much  as  by  ail  express  covenant.  If  knowingly  he 
represents  what  is  not  true,  no  doubt  he  is  bound.  If  with- 
out knowing  it  is  not  true  he  takes  upon  himself  to  make  a 
representation  to  another,  upon  the  faith  of  which  that  other 
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acts,  no  doubt  he  is  bound  though  his  mistake  was  perfectly 
innocent." 

It  is  also  the  objection  of  the  defendant  that  Farrel  has 
'  failed  to  carry  out  his  contract  with  the  stockholders  of 

Brown  &  Brothers,  and  therefoi-e  has  no  standing  in  a  court 
of  equity.  The  allegations  in  the  last  part  of  the  third  and 
in  the  fourth  paragraph  of  the  bank's  answers,  are  as  fol- 
lows:— 

'  "And  this  creditor  alleges  that' the  said  Farrel  failed  to 
fulfill  the  obligations  assumed  by  said  contract  and  in  con- 
sequence of  such  failure  the  stock  of  said  corporation  became 
worthless,  whereby  the  stockholders  of  said  company,  includ- 
ing this  creditor,  suffered  and  sustained  losses  and  damages 
*  to  a  large  amount.  And  this  creditor,  further  answering, 
>)  alleges  that  the  said  Farrel  has  no  equity  or  standing  in  a 

court  of  equity,  on  the  ground  that  he  has  himself  failed  to 
do  equity  as  between  him  and  the  said  stockholders,  of  which 
this  creditor  was  one,  but  by  gross  negligence,  mismanage- 
ment and  failure  to  perform  his  part  of  said  contract  he  has 
'  destroyed  the  value  of  stock  held  by  said  stockholders,  and 

prevented  this  creditor  from  availing  itself  of  the  seciirity 
which  said  stock  gave  to  the  claims  against  said  corporation 
of  Brown  &  Brothers  possessed  by  said  bank." 

It  is  found  that  these  allegations  are  untrue.  It  is  also 
found  that  he  has  assumed  indebtedness  of  Brown  &  Brothers 
to  such  an  extent  that  the  aggregate  of  what  he  has  paid  and 
remains  bound  to  pay  individually,  is  about  Jf200,000.  He 
did  not  agree  to  rescue  the  corporation  from  insolvency. 
He  agreed  to  use  his  time,  means,  credit  and  financial  skill 
in  an  honest  effort  to  accomplish  that  result.  Upon  the 
finding,  he  performed  his  contract. 

The  Superior  Court  is  advised  to  reverse  the  decree  of  the 
probate  court  and  to  direct  that  court  to  pass  a  decree  giv- 
ing that  part  of  the  claims  allowed  by  the  commissioners 
which  is  for  money  paid  or  liabilities  assumed  by  Farrel  for 
Brown  &  Brothers  under  his  contract  of  August  23, 1884,  a 
precedence  over  that  part  of  the  claim  of  the  Shoe  &  Leather 
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Bank,as  allowed  by  the  Superior  Court,  which  is  represented 
by  the  three  notes  before  mentioned,  the  principal  of  which 
amounts  to  $29,900,  to  the  extent  to  which  the  dividends  on 
the  claims  first  mentioned  are  reduced  by  the  inclusion  of 
that  part  of  the  claim  of  the  bank  in  the  total  indebtedness 
upon  which  the  dividend  is  reckoned ;  but  giving  no  prefer- 
ence to  the  former  claims  over  any  other  claim  allowed. 

The  process  by  which  a  correct  result  is  to  be  reached  in 
the  application  of  this  rule  is  a  simple  one,  but  we  state  it, 
in  part  to  remove  all  uncertainty  as  to  our  meaning,  and  in 
part  to  prevent  any  errors  in  the  attempt  to  apply  the  rule. 
The  report  of  the  commissioners  is  not  before  us  and  there 
is  nothing  in  the  finding  of  the  court  to  enable  us  to  state 
the  amounts  allowed  upon  the  claims  that  are  in  conflict; 
but  the  finding  states  the  amount  of  the  moneys  paid  and 
liabilities  assumed  by  Farrel  for  Brown  &  Brothers  to  be 
about  $200,000 ;  while  that  of  the  bank  is  $29,900,  except 
as  increased  by  the  addition  of  interest.     For  the  purposes 
of  the  illustration  we  will  assume  these  two  sums  to  be  the 
correct  .ones.     Let  then  a  dividend  be  reckoned  on  a  total 
indebtedness  from  which   the   $29,900  is  excluded.     The 
dividend  on  the  $200,000  will  then  be  the  entire  amount  to 
which  this  claim  is  entitled.     I-ict  a  dividend  then  be  reck- 
oned on  a  total  indebtedness  which  includes  this  $29,900. 
This  will  give  the  dividend  to  be  paid  on  all  the  claims, 
except  that  the  difference  between  the  dividend  on  the 
$200,000  under  the  first  computation  and  that  under  the 
second  computation  is  to  be  added  to  the  dividend  on  that 
sum  under  the  second  computation  and  to  be  taken  from 
the  dividend  on  the  $29,900;  the  dividend  on  the  $29,900 
contributing,  and  that  on  the  $200,000  receiving  this  sum  ; 
thus  satisfying  the  equity  pertaining  to  the  latter  dividend 
as  against  the  former  without  disturbing  in  the  least  the 
dividends  on  any  other  of  the   claims.     This   sum,  when 
added  to  the   dividend  on  the  $200,000  (now  owned  by 
Farrel)  and  to  his  dividend  on  the  separate  claim  for  about 
$20,000  allowed  by  the  commissioners,  will  give  the  total 
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which  Farrel  is  entitled  to  receive  from  the  estate  of  Brown 
&  Brothers. 

In  this  opinion  the  other  judges  concurred* 


/ 


Cornelius  C.  Parmalee  vs.  The  Town  op  Bethlehem. 

Hartford  Dist.,  OcL  T.,  1888.    Park,  C.  J.,  Carpenter,  Pardee,  Loomib 
and  Beardslet,  Js. 

Where  a  defendant  successfully  pleads  to  the  jurisdiction  of  the  court  be  is 
entitled  to  costs  ;  otherwise,  if  the  case  is  erased  from  the  docket  upon 
motion,  or  by  the  court  upon  discovering  its  want  of  jurisdiction. 

A  justice  of  the  peace  m;iy  tax  costs  on  a  day  subsequent  to  that  of  the 
rendition  of  the  judgment. 

A  plaintiff  in  a  justice  suit  cannot,  after  the  writ  is  returned,  withdraw  it, 
and  thereby  deprive  the  defendant  of  the  right  to  a  judgment  for  costs. 

The  plaintiff  alleged  in  his  complaint,  which  was  demurred  to,  that  the 
defendant,  after  he  Yiad  given  to  him  and  to  the  justice  notice  that  the 
suit  was  withdrawn,  and  before  the  expiration  of  the  return  hour, 
appeared  and  moved  for  judgment,  and  that  the  justice  on  the  same 
day,  but  long  after  the  expiration  of  the  hour,  rendered  such  judgment. 
Held — 1.  That  the  justice  did  not  necessarily  lose  jurisdiction  of  the 
case  if  he  delayed  judgment  until  later  in  the  day  than  the  expiration 
of  tiie  return  hour.  2.  That  the  allegation  that  the  judgment  was 
delayed  until  "long  after"  the  expiration  of  the  return  hour,  was 
without  legal  effect  as  a  statement  of  the  time  of  such  delay. 

A  certificate  of  a  judgment  lien  is  not  invalid  because  it  includes  two  dis- 
tinct judgments. 

[Aj^ed  October  4th,  1888— decided  January  4th,  1889.] 

Writ  of  Error  to  reverse  two  judgments  of  justices  of 
the  peace ;  brought  to  the  Court  of  Common  Pleas  of  Litch- 
field County,  and  heard  before  Warner^  J.  Judgment  ren- 
dered for  the  defendant  and  appeal  by  the  plaintifiE.  The 
case  is  fully  stated  in  the  opinion. 
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J.  Huntington  and  A.  D.  Warner^  for  the  appellant. 
R.  E.  Sail,  for  the  appellee. 

Beabdsley,  J.  This  is  an  appeal  by  the  plaintiff  from 
a  judgment  of  the  Court  of  Common  Pleas  for  Litchfield 
County,  upon  a  writ  of  error  brought  by  the  plaintiff  to 
reverse  two  judgments  for  costs  in  suits  brought  by  him 
before  a  justice  of  the  peace. 

It  is  alleged  in  the  complaint  that  the  plaintiff  resides  in 
the  town  of  Bethlehem,  and  that  in  the  first  of  the  two 
suits  the  defendant  town  was  cited  to  appear  before  James 
M.  Benton,  Esq.,  a  justice  of  the  peace  for  Litchfield  County 
at  the  town  hall  in  Bethlehem ;  that  the  parties  appeared, 
and  the  defendant  town  pleaded  that  the  justice  had  no 
jurisdiction  of  the  case  because  he  resided  in  the  town  of 
Morris  and  not  in  the  town  of  Bethlehem,  and  that  there 
were  several  justices  of  the  peace  residing  in  the  town  of 
Bethlehem  who  were  qualified  to  try  the  case;  that  the 
plaintiff  demurred  to  the  plea  to  the  jurisdiction,  and  the 
court  decided  that  the  plea  was  sufl5cient,  and  rendered  judg- 
ment that  the  defendant  recover  its  costs,  which  the  justice 
afterwards  taxed  in  the  town  of  Morris.  It  is  also  alleged  in 
the  complaint  that  the  plaintiff  then  brought  the  second  suit 
for  the  same  cause  of  action  before  George  W.  Percy,  Esq., 
a  justice  of  the  peace  residing  in  the  town  of  Bethlehem ; 
that  on  the  return  day  of  the  writ  in  said  last  mentioned 
suit,  before  the  hour  when  the  defendant  was  cited  to  appear, 
the  plaintiff  notified  the  defendant  and  the  justice  that  the 
suit  was  withdrawn ;  that  after  such  notice  and  before  the 
expiration  of  the  hour  when  the  writ  was  returnable,  the 
defendant's  attorney  appeared  before  the  justice  and  moved 
for  judgment  for  costs,  and  that  such  judgment  was  rendered 
on  the  same  day  but  long  after  the  expiration  of  an  hour  from 
the  time  when  the  defendant  was  cited  to  appear,  without 
adjournment  or  notice  to  the  plaintiff.  It  is  also  alleged 
that  the  defendant  afterwards  caused  to  be  recorded  in  the 
land  records  of  the  town  of  Morris  a  certificate  of  a  judg* 
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roent  lien  upon  the  land  of  the  plaintiff  in  that  town,  to 
secure  both  of  the  judgments  referred  to,  and  has  brought  a 
petition  to  foreclose  that  lien,  which  is  pending ,  and  the 
complaint  prays  for  an  iujunctioQ  against  the  prosecution  of 
that  action. 

The  defendant  demurred  to  the  complaint  on  the  follow- 
ing grounds : — 

1st.  For  the  cause  that  said  complaint  is  a  writ  of  error, 
and  assigns  therein  errors  in  two  distinct  judgments,  ren- 
dered at  different  times,  in  different  places,  and  by  different 
courts,  and  depending  on  different  principles. 

2d.  And  for  the  further  cause  that  the  matters  contained 
in  the  plaintiff's  complaint  are  insufficient  in  the  law  to 
annul,  reverse,  revoke,  or  set  aside  said  judgments  or  either 
of  them,  or  to  restrain  or  invalidate  any  legal  proceedings 
for  the  collection  of  said  judgments  which  may  have  been 
predicated  thereon. 

The  court  rendered  judgment  that  the  complaint  was 
insufficient. 

The  plaintiff's  reasons  of  appeal  are  as  follows : — 

1.  Upon  the  facts  alleged  in  the  complaint  it  appears  that 
the  judgments  rendered  at  different  times  and  by  different 
justices,  grew  out  of  the  same  transaction  and  were  depend 
ing  on  the  same  principles  and  were  for  the  same  matter  and 
thing. 

2.  That  the  certificate  of  judgment  lien  which  the  defend- 
ant seeks  to  foreclose,  includes  both  of  said  judgments,  and 
the  defendant  seeks  to  foreclose  his  claims  in  both  judg- 
ments in  one  and  the  same  suit. 

3.  The  demurrer  contains  no  specific  cause  of  demurrer, 
nor  does  it  point  ou^t  any  particular  reason  why  the  com- 
plaint is  defective  and  insufficient. 

4.  The  complaint  and  the  allegations  therein  are  sufficient 
to  annul,  reverse,  revoke  and  set  aside  both  of  the  judg- 
ments therein  complained  of,  and  to  restrain  the  proceed- 
ings for  the  foreclosure  of  the  judgment  lien  predicated 
thereon. 

6.  That  the  judgment  for  costs  rendered  by  Justice  Ben* 
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ton  was  rendered  long  after  he  had  erased  the  cause  from 
the  docket  of  his  court  for  want  of  jurisdiction,  and  long 
after  he  had  rendered  final  judgment  in  the  same,  and  witli- 
out  any.  notice  to  the  plaintiff  to  be  present,  and  long  after 
the  final  disposition  of  the  case. 

6.  That  said  Justice  Percy  rendeted  a  judgment  after  the 
writ  and  complaint  upon  which  it  was  predicated*  had  been 
withdrawn,  and  when  no  action  or  cause  was  pending  before 
him,  and  long  after  the  return  hour  named  in  the  writ  had 
expired,  and  without  notice  to  the  plaintiff,  and  after  full 
notice  to  the  defendant  that  the  action  had  been  withdrawn. 

The  first  reason  of  appeal  is  directed  against  a  claim 
which  was  made  by  the  defendant  in  the  court  below,  but 
which  is  not  made  here  and  requires  no  further  notice. 

The  second  and  third  reasons  of  appeal  were  properly 
abandoned  by  the  plaintiff  in  the  argument.  The  two  judg- 
ments were  properly  combined  in  one  certificate.  JS^itch  v. 
Parker,  23  Conn.,  667. 

If  the  certificate  was  bad,  the  plaintiff  had  no  occasion 
for  an  injunction,  as  it  would  have  been  a  good  defense  to 
the  petition  to  foreclose. 

The  claim  thjit  the  defendant's  demurrer  to  the  plaintiffs 
complaint  was  not  suflBciently  specific,  was  not  made  so  far 
as  appears  in  the  court  below,  and  is  therefore  not  properly 
made  here. 

If  the  plaintiff  was  right  in  his  statement  in  the  fifth 
reason  of  appeal,  that  Justice  Benton  erased  the  case  refer- 
red to  from  the  docket  of  his  court,  he  would  be  right  in  his 
conclusion  that  the  justice  erred  in  taxing  costs  against  him ; 
but  it  appears  by  the  record  that  the  defendant  pleaded  to 
the  jurisdiction  of  the  court,  and  that  the  plaintiff  demurred 
to  the  plea,  and  the  justice  adjudged  that  thie  plea  was  suffi- 
cient and  that  he  had  no  jurisdiction  of  the  case.  The 
effect  of  that  judgment  was  to  entitle  the  defendant  to  costs. 

Judge    Swift    says : — *'  When   the  defendant  properly 

pleads  to  the  jurisdiction,  and  judgment  is  rendered  in  his 

favor,  he  is  entitled  to  costs ;  but  when  the  case  is  erased 

from  the  docket  on  motion  of  the  defendant  or  by  the  court 

Voi*.  Lvn.— 18 
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on  discovering  its  want  of  juiisdictiou,  no  cost  is  allowed. 
1  Rev.  Swift  Dig.,  606;  Freeman  on  Judgments,  8  ed.,  §  121, 
anci  cases  there  cited. 

The  taxation  of  the  costs,  which  it  appears  by  the  record 
was  made  by  the  justice  three  days  afterwards,  was  in  no 
sense  a  judgment,  but  an  act  which  he  might  perform  at  his 
own  convenience  as  to  time  and  place.  Main  y.  Main^  48 
Conn.,  805. 

The  plaintiff  claims  by  his  sixth  appeal  that  Justice  Per^ 
cy  had  no  power  to  render  a  judgment  for  costs  in  favor  of 
the  defendant,  by  reason  of  the  notice  given  to  him  and  to 
the  defendant  that  the  plaintiff  had  withdrawn  the  action. 
The  notice  was  given  on  the  return  day  of  the  writ,  but 
before  the  hour  when  the  defendant  was  cited  to  appear. 

The  notice  of  withdrawal  had  no  effect  except  as  a  notice 
that  the  plaintiff  would  not  appear  in  the  case.  'Upon  the 
return  of  the  writ  to  the  justicelie  acquired  jurisdiction  to  ren- 
der judgment  in  favor  of  the  party  who  should  be  entitled  to  it. 
Neither  party  without  the  consent  of  the  other  could  divest 
him  of  that  jurisdiction.  The  defendant  had  a  right  to 
summon  his  witnesses  and  prepare  for  trial,  in  reliance 
upon  a  judgment  for  costs  to  reimburse  him  for  the  expenses 
so  incurred.  The  statutes  relating  to  the  withdrawal  of 
actions  by  the  plaintiff,  and  in  which  provision  is  made  for 
the  recovery  of  costs  by  the  defendant,  have  no  relation  to 
justice  suits^  The  plaintiff  says  that  Justice  Percy  did  not 
render  judgment  until  long  after  the  return  hour  of  the  writ. 
He  alleges  that  the  defendant  appeared  and  moved  for  judg- 
ment before  the  expiration  of  the  return  hour,  and  does  not 
claim  that  he  attempted  or  intended  to  appear,  or  that  he 
was  in  any  way  aggrieved  in  fact  by  the  rendition  of  the  judg- 
ment after  the  expiration  of  the  return  hour.  He  has  no 
reason  to  complain  therefore  unless  the  law  be  so  that  the 
justice  could  not  entertain  jurisdiction  of  the  suit  after  the 
expiration  of  the  hour.  But  there  is  no  such  rule  of  law. 
Under  ordinary  circumstances  the  party  appearing  is  enti- 
tled to  judgment  against  the  party  who  is  in  default  of 
appearance,  at  the  expiration  of  the  return  hour,  but  there 
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may  be  circumstances  which  will  justify  the  justice  in  with- 
holding judgment  in  his  favor  for  a  longer  time.  Burgess  v. 
Tweedy,  16  Conn.,  89. 

It  is  not  improbable  that  at  the  time  when  the  plaintiff 
claims  judgment  should  have  been  rendered  against  him, 
the  court  was  engaged  in  trying  the  case,  hearing  or  delib- 
erating upon  the  defendant's  motion  for  costs.  Besides,  the 
allegation  demurred  to,  that  judgment  was  not  rendered 
until  "  long  after  "  the  expiration  of  the  return  hour,  is  inef- 
fective. If  the  plaintiff  desired  to  claim  that  the  justice  had 
lost  jurisdiction  of  the  case  by  unreasonable  delay  in  exer- 
cising it,  he  should  have  stated  the  period  of  such  delay, 
so  that  the  court  might  see  that  it  wa&  unreasonable. 

There  is  no  error  in  the  judgment  appealed  fronu 

In  this  opinion  the  other  judges  concurred. 


Mabel  E.  Goodrich's  Appeal  fbom  Probate. 

Hew  Haren  Co.,  June  T.,  1888.    Pabk,  C.  J.,  Cabpbntbr,  Pabdbk, 
LooMis  and  Bbabdslet,  Js. 

By  a  wUl  ez«eated  in  1881  estate  was  bequeathed  to  B,  **  in  trust  for  tlM 
Protestant  Episcopal  Society  of  Branford,  the  income  to  be  given  to 
the  poor  of  the  society."  One  witness  to  the  will,  and  the  wife  of 
another,  were  at  the  time  of  its  execution  members  of  that  society. 
By  statute  a  bequest  to  an  attesting  witness  was  Toid.  Held  that  the 
bequest  was  not  affected  by  the  fact,  either  that  the  witness  and  the 
wife  might  become  entitled  as  poor  of  the  society  to  the  help  provided 
for  by  the  bequest,  or  that  as  members  of  the  society  they  had  an  inter- 
est In  its  receiving  the  bequest 

The  rule  that  the  validity  of  a  bequest  to  any  society  or  community  shaU 
not  be  affected  by  the  fact  that  an  attesting  witness  is  a  member  of  it, 
has  since  been  tnade  matter  of  statute.    Gen.  Statutes,  §  539. 

Tbere  ti^as  in  the  town  of  Branford  but  one  religious  association  organised 
under  and  subject  to  the  constitution  and  canons  of  the  Protestant 
Episcopal  Church  in  the  diocese  of  Connecticut,  and  the  name  of  this 
was  Trinity  Parish.    Held  that  this  parish  was  the  society  intended. 
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Under  the  laws  of  the  state  Trinity  Parish  in  the  town  of  Branford  is  a 
corporation;  and  by  the  canons  and  rubrics  of  the  Protestant  Episcopal 
Church  in  the  diocese  of  Connecticut  its  rector  is  its  duly  appointed 
agent,  with  power  and  under  obligation  to  determine  what  persons  in' 
the  palish  are  poor  and  shall  be  relieved  from  money  given  to  the 
I        parish  for  that  purpose. 

And  held  that,  as  the  use  in  the  present  case  was  charitable  within  the 
statute,  and  there  were  beneficiaries  who  as  a  class  could  be  identified, 
and  the  parish  could  through  its  rector  select  the  individuals,  the 
bequest  was  valid. 

And  held  not  necessary  that  there  should  have  been  at  the  death  of  the 
testator  any  members  of  the  class  for  whose  benefit  he  made  the  be- 
quest. The  court  would  take  notice  of  the  fact  that  the  poor  are  always 
to  be  found. 

The  law  therefore  would  not  regard  such  a  charity,  which  must  go  Into 
operation  as  soon  as  there  should  be  any  person  in  the  parish  needing 
relief,  as  so  long  postponed  as  to  offend  the  law  against  perpetuities. 

And  held  that  the  trustee  was  to  hold  the  principal  of  the  fund;  also  the 
income,  until  he  should  be  required  to  expend  it  for  the  relief  of  the 
poor  of  the  parish,  upon  the  determination  and  request  of  its  rector; 
with  liability  to  account. 

If  the  parish  should  neglect  to  point  out  the  beneficiaries,  the  court  would 
appoint  another  instrumentality,  upon  the  principles  which  would  gov- 
em  it  in  appointing  a  trustee. 

[Argued  June  20th— decided  October  9th»  1888.] 

Appeal  from  sundry  decrees  of  a  probate  court  based 
upon  the  validity  of  a  certain  charitable  bequest  in  the  will 
of  Eli  Goodrich,  deceased;  taken  to  the  Superior  Court  in 
New  Haven  County.  Facts  found  and  case  reserved  for 
the  advice  of  this  court.  The  case  is  sufficiently  stated  in 
the  opinion. 


S.  U.  Baldwin  and  J.  E,  Russell^  for  the  appellant. 

1.  It  is  provided  by  a  statute  enacted  in  1807  and  in  force 
at  the  time  of  the  death  of  the  testator,  that "  every  devise  or 
bequest  given  in  any  will  to  a  subscribing  witness  shall  be 
void."  In  Clark  v.  Hoskina^  6  Conn.,  110,  it  is  said  that  "this 
law  is  a  remedial  one  and  should  be  liberally  expounded, 
whether  the  interest  of  the  subscribing  witness  arises  directly 
or  by  necessary  consequence ;  the  mischief  is  the  same,  and  to 
suppress  it  the  same  remedies  must  be  applied."    Fortune  y. 
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Bticky  23  Conn.,  9.  "  A  gift  to  a  trustee  upon  trusts  de- 
clared by  parol  in  favor  of  an  attesting  witness  is  void." 
SidgreavcB  v.  Brewer^  L.  R.  Cha.,  Div.,  594.  If  this  bequest 
is  good  the  attesting  witness  who  is  a  member  of  the  Protec- 
tant Episcopal  Society  may  possibly  receive  the  entire  income 
of  the  estate  in  violation  of  the  statute.  If  the  church  con- 
nected with  the  society  is  intended  to  have  alny  interest  in  the 
residuary  estate,  then  the  wives  of  the  two  attesting  wit- 
nesses act  a  part  in  invalidating  the  residuary  clause.  Drake* % 
Appeal  from  Probate^  45  Conn.,  20. 

2.  It  becomes  necessary  to  show  the  distinction  between 
a  church  and  society.  In  Sihhy  v.  Barlow^  16  Gray,  830,  the 
words  churchB,ndi  society  are  thus  defined : — "A  church  is  un- 
derstood to  be  a  body  of  persons  associated  together  for  the 
purpose  of  maintaining  Christian  worship  and  ordinances. 
A  religious  society  is  a  body  of  persons  associated  together 
for  the  purpose  of  maintaining  religious  worship  only,  omit- 
ting the  sacraments."  "A  devise  to  a  church  is  a  devise 
to  the  communicants  composing  the  church,  but  a  church  is 
not  a  legal  body  and  is  incapable  of  taking."  Lockwood  v. 
Weed^  2  Conn.,  287.  A  devise  to  a  society  is  a  devise  to  the 
members  who  compose  the  society.  The  word  society  is  not 
a  synonym  for  church.  Bouvier's  Law  IXct.,  in  verbum. 
**A  profession  of  belief  is  a  requisite  for  any  religion.^* 
2  Wait's  Actions  &  Defenses,  257 ;  Ben  v.  Bolton^  7  Halst^ 
206.  Members  of  religious  societies  make  no  such  declara- 
tions of  belief.  A  well  defined  line  separates  members  of 
the  church  from  members  of  the  society.  First  Congrega- 
tional So.  V.  ^Atwater^  23  Conn.,  42 ;  Watson  v.  Jones^  13 
Wall.,  679;  Stebhins  v.  Jennings^  10  Pick.,  172.  Where 
there  is  no  ambiguity  in  the  language  of  a  will,  whatever  we 
may  conjecture  respecting  the  intent  of  the  testator,  we  are 
not  at  liberty  to  presume  one  contrary  to  the  legal  effect  of 
the  words  he  has  used.     Wheeler  v.  Walker^  2  Conn.,  200. 

3.  There  is  no  person  in  existence  for  whose  benefit  the 
residuary  gift  mentioned  in  this  will  can  be  applied.  The 
Protestant  Episcopal  Society  of  Branford  has  never  been 
known  during  the  hundred  years  of  its  existence  to  have  bad 
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a  poor  person  araoug  its  members,  or  any  rules  or  regula- 
tions concerning  the  poor.  The  trustee  could  find  no  poor 
to  distribute  funds  to ;  it  is  not  certain  that  such  poor  will 
ever  exist ;  and  as  the  will  does  not  provide  for  the  expen- 
diture of  the  annual  income,  it  may  remain  forever  in  the 
hands  of  trustees  inalienable^  and  hence  a  perpetuity  may 
exist  in  the  trustees,  which  the  law  will  not  allow.  In  re 
White's  TrvsU,  L.  R.,  83  Ch.  Div-,  458;  Jocelyn  v.  Nott,  44 
Conn.,  59;  Gray  on  Perpetuities,  §  606.  The  poorebt  of  a 
wealthy  class  are  not  included  in  a  gift  to  the  poor.  AUy, 
am.  V.  DiJce  of  Northumberland,  L.  R.,  7  Ch.  Div.,  745. 
**  There  is  no  distinguishing  between  the  degi*ees  of  poverty." 
2  Jarman  on  Wills,  668.  "It  is  a  well  settled  and  estab- 
lished rule  that  where  a  gift  to  a  charitable  use  is  so  indefi- 
nite as  to  be  incapable  of  being  executed  by  a  judicial  decree, 
the  representatives  of  the  donor  must  prevail  over  the  chai-- 
ity."  Prichard  v.  Thompson,  95  N.  York,  76.  The  court 
cannot  execute  a  power  in  default  of  an  appointment.  If 
the  donee  executes  the  power  and  disposes  of  the  property, 
(HT  designates  or  selects  the  persons  who  ai*e  to  take  under 
the  gift,  it  goes  as  directed,  and  there  is  no  great  room  for 
doubt  or  question ;  but  if  the  donee  refuses  or  neglects  to 
execute  the  power  it  becomes  a  grave  inquiiy  whether  the 
persons  in  whose  favor  the  power  might  have  been  exercised 
have  any  interest  in  the  property  or  any  remedy  for  the 
non-exercise  of  the  power  by  the  first  taker  or  donee. 
Hence  it  follows  that  a  trust  to  be  valid  must  be  so  specific 
that  the  beneficiary  thereof  can  come  into  court  and  demand 
its  enforcement.  1  Perry  on  Trusts,  8, 19,  327;  Adye  v. 
Smith,  44  Conn.,  71;  HoUand  v.  Alcock,  108  N.  York,  812. 
"Generally  speaking,  however,  to  a  suit  against  trustees  to 
enforce  the  execution  of  a  trust,  cestuis  que  ti*ust  claiminof 
a  present  interest  directly  opposed  to  those  of  the  plaintiff 
should  be  made  parties,  in  order  that  they  may  have  an 
opportunity  themselves  to  defend  their  rights  and  not  be 
obliged  to  rely  upon  the  defense  made  by  the  trustees,  or  to 
resort  to  a  subsequent  suit  against  the  trustees  or  the  plaint' 
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iff,  or  take  ihe  risk  of  being  bound  by  a  decree  rendered  in 
their  absence."     Sears  v.  Hardy ^  120  Mass.,  629. 

4.  The  bequest  is  void  for  uncertainty.  "  It  seems  now 
established  that  the  court  will  only  recognize  the  validity 
of  trusts  which  it  can  either  itself  execute  or  can  control 
when  in  process  of  being  executed  by  trustees."  1  JarnSan 
on  Wills,  407;  Nash  v.  Morley,  6  Beav.,  177.  "The  courts 
of  America  have  generally  declined,  in  the  absence  of  legis- 
lative authority,  to  administer  these  indefinite  gifts  to  char- 
ity, or  religion,  or  education,  or  public  utility,  unless  there 
was  a  trustee  appointed  by  the  testator  to  exercise  his  dis- 
cretion in  applying  the  gift  to  particular  objects  or  persons." 
2  Perry  oti  Trusts,  719.  See  also  1  Jarman  on  Wills,  407 ; 
Heiss  v.  Murphy^  40  Wis.,  276 ;  Schmacker's  Estate  v.  Reed^ 
61  Mo.,  592 ;  Maught  v.  Getzendanner,  65  Md.,  627 ;  Fotir 
taine  v.  Thompson,  80  Va.,  229 ;  Broion  v.  Caldwell,  23  W. 
Va.,  187 ;  Trippe  v.  Frazier,  4  Har.  &  J.,  446  j  DashieU  v. 
AUy.  Gen.,  6  id.,  892 ;  Seal  v.  Drane,  25  Geo.,  430 ;  Nichols 
Y.  AUen,  180  Mass.,  211 ;  Kent  v.  Dunham,  142  id.,  216. 
"To  make  a  will  good  in  this  state,  of  a  charitable  bequest 
to  uncertain  persons  of  a  class,  when  given  to  a  trustee,  the 
will  itself  must  provide  a  limited  discretionary  power  of 
selection  of  the  persons  constituting  that  class."  White  v. 
Fisk,  22  Conn.,  60 ;  Treat's  Appeal  from  Probate,  80  id.,  113 ; 
Adye  v.  Smith,  44  id.,  70 ;  ffughes  v.  Daly,  49  id.,  84;  Lduh 
mm  V.  Fairfield,  60  id.,  518 ;  Coit  v.  Comstock,  61  id.,  879 ; 
Tappan's  Appeal  from  Probate,  52  id.,  412 ;  Bristol  v.  Bristol, 
58  id^  257 ;  Beardsley  v.  Selectmen  of  BridgepoH,  id.,  489;. 
Storrs  Agricultural  School  v.  Whitney,  54  id.,  842. 

L.  Barrison  and  K  Zacher,  for  the  appellees. 

Pardee,  J.  Eli  Goodrich  of  Branford  died  in  August 
1882,  leaving  a  will  made  in  1881,  the  seventh  clause  of 
which  is  as  follows : 

^  After  the  death  of  my  said  wife  I  give,  devise  and  be- 
queath  all  the  residue  of  my  estate,  of  whatsoever  it  may 
consist,  and  not  otherwise  disposed  of,  to  Edwin  E.  Black- 
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Btone  of  said  town  of  Branford,  in  trust  for  the  Protestant 
Episcopal  Society  of  said  town  of  Branford,  the  income  of 
said  estate  to  be  given  to  the  poor  of  said  society.*' 

The  will  was  duly  admitted  to  probate  in  1882.  The  ex- 
ecutor filed  his  final  account  on  September  18th,  1885,  and 
on  the  30th  day  of  the  same  mouth  paid  to  Edwin  E.  Black- 
stone,  trustee,  the  residue  of  the  estate. 

Oil  March  16th,  1887,  Mabel  E.  Goodrich,  a  minor,  a 
ppranddaughter  and  heir  at  law  of  the  testator,  by  her  guar- 
dian presented  in  the  probate  court  for  the  district  of  Bran- 
ford  her  appeal  to  the  Superior  Court,  from  the  decree  of 
the  probate  court  passed  on  the  18th  day  of  September, 
1886,  accepting  the  account  of  the  executor ;  also  from  its 
decree  passed  on  the  25th  day  of  September,  1885,  appoint^ 
ing  Edwin  E.  Blackstone  trustee,  and  delivering  to  him  as 
such  trustee  the  residue  of  said  estate ;  also,  from  its  decree 
passed  on  December  11th,  1886,  accepting  the  account  of 
said  trustee. 

Among  the  reasons  of  appeal  are  the  following  :^ 

"  That  J.  Atwood  Linsley,  one  of  the  witnesses  to  the 
will,  was,  at  the  time  of  the  death  of  the  testator,  a  member 
of  the  Protestant  Episcopal  Society  of  said  Branford.  The 
devise  to  said  society  is  therefore  void  by  statute. 

"That  the  wife  of  said  J.  Atwood  Linsley,  and  also  the 
wife  of  Henry  D.  Linsley,  one  of  the  witnesses  to  the  will  at 
the  time  of  the  execution  of  the  will,  and  also  at  the  time  of 
the  death  of  the  testator,  were  both  members  of  the  Protestant 
Episcopal  Church  of  said  Branford,  the  church  then  and  ever 
since  existing  in  sole  connection  with  said  society.  Said 
devise  is  therefore  void. 

"That  said  society  has  never ^ had  a  poor  person,  nor  a 
class  of  persons  known  as  the  poor,  nor  any  rules  or  regula- 
tions concerning  the  poor.  The  poor  have  never  had  an 
existence  there. 

"The  will  does  not  provide  any  mode  of  selecting  the 
poor  of  the  society,  by  whom  or  to  whom  the  income  or  any 
portion  of  said  residuary  estate  shall  be  paid. 
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"That  said  society  has  never  accepted  of  said  devise  and 
legacy. 

"  That  under  an  erroneous  construction  of  said  clause  of 
the  will,  the  probate  court  appointed  and  accepted  said 
Edwin  £.  Blackstone  as  trustee  of   said  estate,  and  has 
'  allowed  him  to  receive  and  still  retain  the  residuary  prop- 

erty of  said  estate,  one  half  of  which  property  should  have 
been  distributed  to  the  appellant  as  an  heir  at  law. 

"  That  said  trustee's  account  was  heard  and  allowed  by 
said  probate  court  without  any  notice  to  the  parties  in  in- 
terest It  does  not  state  fully  the  items  of  income  and  ex- 
penditure, and  how  the  principal  of  the,  trust  is  invested.  It 
was  not  sworn  to,  and  the  item  of  fifty  dollars  claimed  to 
have  been  paid  to  the  poor  of  the  Protestant  Episcopal 
Society  of  Branford,  was  wrongfully  paid,  to  the  prejudice 
of  the  appellant  as  an  heir  at  law  of  said  estate." 

The  appellee  answers  that  there  is  but  one  Protestant 
Episcopal  Society  within  the  limits  of  the  town  of  Branford 
and  there  has  never  been  but  one  such  society  in  said  town  ; 
that  it  is  organized  in  accordance  with  the  provisions  of  the 
statutes  of  the  state  and  the  canons  of  the  Protestant 
Episcopal  Church  in  the  United  States  and  of  the  diocese 
of  Connecticut,  and  it  is  known  as  Trinity  Parish  of  said 
Protestant  Episcopal  Church.  Said  society  has  certain 
rules,  regulations  and  practices  for  the  support  of  charitable 
institutions  and  of  the  poor  who  belong  to  said  parish  and 
society,  and  under  such  rules,  regulations  and  practices,  and 
the  canons  of  said  Episcopal  Church,  the  poor  of  said  society 
have  been  for  many  years  in  the  past  and  now  are  assisted 
and  supported. 

The  Superior  Court  reserved  the  questions  for  the  advice 
of  this  court. 

As  to  the  objection  that  one,  and  the  wife  of  another  witr 
ness  to  the  will,  are  members  of  the  Protestant  Episcopal 
Society  of  Branford.  The  statute  in  force  at  the  execution 
and  operation  of  this  will  declared  void  every  devise  or 
bequest  in  a  will  to  a  subscribing  witness,  or  to  the  husband 
or  wife  of  such,  unless  there  should  be  other  sufficient  attes- 
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tation.  Of  course  the  reason  for  this  is,  that  it  removes  all 
temptation  to  the  exercise  of  undue  influence  upon  a  testa- 
tor for  purposes  ot  pecuniary  benefit. 

In  this  case  there  is  a  possibility  that  the  witness  and  the 
wife  of  the  witness,  may  become  members  of  the  class  point- 
ed out  in  the  will,  namely,  the  poor  of  said  society  at  a  time 
when  the  income  has  not  been  exhausted  by  other  members 
of  the  same  class,  and  may  obtain  relief  therefrom.  Biit 
this  possibility  does  not  come  within  any  definition  of  prop- 
erty, or  of  a  right  in  property,  known  either  to  the  law  or 
to  the  common  understanding.  If  brought  to  the  test  of  a 
sale  in  market  it  would  prove  to  be  absolutely  without  value ; 
consequently  the  law  cannot  weigh  it  as  a  temptation  to 
wrong  doing. 

Moreover  in  1802,  when  the  common  law  barred  interested 
persons  from  testifying,  this  court  in  Cornwall  v.  Isham,  1 
Day,  35,  established  a  bequest  to  the  inhabitants  of  the  First 
Society  in  Colchester,  for  the  purpose  of  supporting  a  school 
in  said  society,  the  scrivener  and  all  the  witnesses  to  the 
will  being  inhabitants  of  the  society,  possessed  of  large 
estates  and  having  minor  children  to  educate.  Hefe  was 
not  only  a  possibility,  but  a  probability ;  not  only  a  proba- 
bility, but  what  in  the  general  understanding  would  be 
regarded  as  a  certainty,  that  the  bequest  would  relieve  some 
one  of  the  witnesses  at  least  of  a  part  of  the  burden  of  taxa- 
tion for  the  support  of  schools  But  the  court  in  effect 
established  the  rule  that  inhabitants  of  municipal  or  ecclesi- 
astical corporations,  of  towns  or  parishes,  are  competent 
witnesses  to  the  execution  of  a  will,  for  the  reason  that  they 
do  not  receive  anything  by  the  will  which  they  can  sell,  or 
devise,  or  wliich  would  descend.  That  rule  now  has  the 
form  and  power  of  a  statute.     General  Statutes,  §  589. 

For  a  long  time  prior  to  the  execution  of  the  will  there 
had  been  and  still  is  in  the  town  of  Branford  one,  and  one 
only,  association  of  persons  who  had  united  to  form,  and  had 
formed  themselves  and  their  successors  into,  an  ecclesiasti- 
cal society,  under  the  constitution  and  laws  o£  this  state 
and  under  the  constitution  and  canons  of  the  Protestant 
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Episcopal  Church  in  the  diocese  of  Connecticut,  for  the 
purpose  of  supporting  the  worship  of  Almighty  God  accord- 
ing to  the  doctrine,  discipline  and  liturgy  of  said  church  in 
the  United  States,  and  bad  taken  for  themselves,  as  they 
lawfully  might  by  statutory  permission,  the  right  to  bo 
known  in  law  as  the  Parish  of  Trinity  Church  in  the%town 
of  Branford.  As  such,  before  the  execution  of  the  will,  it 
was  in  union  with  the  convention  of  the  diocese  of  Connect- 
icut and  subject  to  such  canons  as  that  convention,  and  the 
general  convention  of  the  Protestant  Episcopal  Church  in 
the  United  States  of  America  might  adopt.  As  such,  by 
statute,  it  has  and  may  exercise  the  powers  of  bodies  corpo- 
rate for  purposes  within  the  law  of  its  being,  and  may 
receive  gifts  for  its  charitable  uses.  Whether  this  associa- 
tion is  spoken  of  as  a  society,  or  a  church,  or  a  parish,  the 
corporate  entity  is  the  same. 

It  has  ever  been  the  law  and  practice  of  the  church  to 
relieve  the  poor  from  alms  given  for  that  purpose. 

The  canons  for  the  government  of  that  portion  of  the 
church  organized  and  existing  under  the  name  of  jbhe  Protes- 
tant Episcopal  Church  in  the  United  States,  bear  upon  every 
parish  in  union  with  the  convention  in  any  diocese,  and  one 
of  these  provides  that  ^Hhe  alms  and  contributions  at  the 
administration  of  the  Holy  Communion  shall  be  deposited 
with  the  minister  of  the  parish  or  with  such  church  officer 
as  shall  be  appointed  by  him  to  be  applied  by  the  minister, 
or  ui(ider  his  superintendence,  to  such  pious  and  charitable 
use  as  shall  by  him  be  thought  fit." 

And  it  is  found  that,  in  accordance  with  the  rubrics  and 
canons,  and  also  in  accordance  with  the  practices,  customs 
and  common  law  of  the  Protestant  Episcopal  Church  in  the 
diocese  of  Connecticut,  it  is  the  practice,  rule  and  duty,  in 
aU  its  parishes,  including  said  Trinity  Parish  of  Branford, 
for  the  rectors  to  inquire  into  the  condition  of  the  poor  and 
needy  of  the  parish,  and  to  distribute  to  them  from  the  alms 
received  at  the  communion  or  from  other  sources,  such  mon- 
eys and  assistance  as  inay  come  into  the  hands  of  the  rector 
for  this  purpose*    In  making  such  distribution  under  suck 
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practice,  all  poor  and  needy  persons  who  are  attendants  upon 
the  church  services  in  the  parish,  without  regard  to  age  or 
sex,  or  whether  legal  members  of  the  society  or  communis 
cants  in  the  church,  are  included  without  discrimination. 
It  is  further  found  that  the  rector  of  Trinity  Parish,  in  com* 
mon  with  all  rectors  of  parishes  in  Connecticut,  has  discre- 
tionary i>ower,  by  said  canons,  rubrics  and  customs,  to  select 
and  determine  what  poor  people  in  the  parish  deserve  and 
need  pecuniary  assistance.  Therefore  every  parish  is  in 
legal  effect  a  corporation  chartered  for  this  among  other  pur- 
poses, namely,  the  relief  of  the  poor  by  its  duly  appointed 
agent,  its  rector.  Consequently  we  have  all  of  the  elements 
necessary  to  a  valid  trust.  A  fund;  a  trustee  with  such 
right  and  title  as  will  enable  him  to  hold  and  defend  it ;  a 
use,  charitible  within  the  statute ;  a  class  of  beneficiaries  so 
si^cifically  described  as  to  be  identified ;  and  a  corporation 
chartered  with  power,  and  charged  with  the  duty,  through 
its  authorized  agent,  to  determine  who  are  members  of  the 
class  described  by  the  testator,  to  select  individuals  from 
that  class,  and  to  make  them  beneficiaries  under  the  use. 

It  is  not  necessary  to  the  validity  of  this  trust  that  the 
tiustee  should  be  clothed  with  power  to  select  the  benefi- 
ciaries. It  is  enough  that  some  person,  or  some  corporation 
speaking  through  a  person,  its  agent,  should  have  that 
power. 

Nor  that  there  should  have  been  in  existence  at  the  time 
of  the  death  of  the  testator  any  member  of  the  class  for 
whose  benefit  he  created  it.  We  must  take  judicial  notice 
of  the  certainty  that  the  poor  will  always  be  among  men. 

Therefore  the  law  cannot  determine  that  a  charity  which 
must  go  into  operation  as  soon  as  there  shall  be  a  person  in 
the  parish  needing  pecuniary  assistance  in  obtaining  such 
food,  clothing,  fire  and  shelter  as,  according  to  the  general 
understanding,  are  necessary,  is  so  long  postponed  as  to 
offend  the  law  against  perpetuities. 

Moreover,  the  finding  is  that,  at  his  death,  there  were,  and 
ever  since  have  been,  and  now  are,  attendants  upon  the  ser- 
vices in  the  parish  church,  needing  and  receiving  pecuniary 
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asedstance  from  the  parish  alms  through  the  agency  of  the 
rector ;  some  communicants  have  had  aud  some  now  need 
pencuniary  assistance. 

Only  adults  can  vote  as  members  of  the  corporation. 
But  when  the  question  is,  who  may  become  members  of  the 
class  described  as  the  poor  of  the  parish,  or  who  according 
to  the  law  of  the  being  of  the  church  and  according  to  its  can- 
ons and  practice  are  entitled  to  receive  alms  when  in  need,  or 
who  as  members  of  that  class  may  be  selected  as  beneficiaries 
under  a  trust  for  their  use,  the  technical  limitation  to  adult 
males  ceases  to  operate  within  the  meaning  of  the  constitu- 
tion and  canons  of  the  church,  and  within  the  common  un- 
derstanding as  well.  Regardless  of  age  or  sex,  the  rector 
may,  in  the  exercise  of  his  discretion,  determine  whom,  being 
poor,  he  will  relieve  from  the  alms  in  his  hands;  and  whom, 
within  the  parish,  being  poor,  he  will  relieve  from  the  in- 
come from  any  trust  fund  devoted  to  that  use,  within  the 
limitation  imposed  by  the  creator  of  the  trust.  The  laii- 
guage  of  this  testator  is  to  be  interpreted  in  the  light  of  the 
canon  and  in  that  of  the  common  understanding. 

In  this  particular  case  the  trustee  is  to  hold  the  principal 
of  the  fund;  also  the  income,  ui^til  he  is  required  to  expend 
it  for, the  present,  actual  relief  of  the  poor  of  Trinity  Parish 
in  Branford,  upon  the  determination  and  i-equest  of  its  rec- 
tor for  the  time  being;  with  liability,  o:^  course,  to  account. 
That  it  is  legally  possible  to  the  rector  to  select  the  "  poor 
of  said  society,"  within  the  meaning  of  tlie  testator,  this 
court  has  repeatedly  decided.  Cait  v.  Comatock^  51  Conn., 
862;  Beardsley  v.  Selectmen  of  Bridgeport^  53  id.,  489; 
Bronaon  v.  Strou9e^  57  id.,  147. 

On  April  2d,  1888,  Trinity  Parish  in  the  town  of  Bran- 
ford  formally  accepted  the  bequest,  and  directed  its  rector 
to  select  beneficiaries  from  the  poor  of  the  parish.  But 
neither  its  omission  nor  refusal  even  to  accept  or  select, 
would  affect  the  validity  of  the  trust.  Its  sole  office  in  this 
matter  is  to  point  to  the  beneficiary.  If  it  refuses  or  neg- 
lects, the  coui-t  will  substitute  another  instrumentality,  upon 
the  principles  which  would  govern  it  in  supplying  a  trustee. 
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/This  conclusion  makes  it  unnecessary  to  consider  tbe  ap- 
pellant's objection  to  the  trustee's  account.  As  she  has  no 
interest  in  the  estate,  she  is  not  to  be  heard  upon  that  sub- 
ject. 

The  Superior  Court  is  advised  that  the  reasons  o£  appeal 
are  insufficient. 

In  this  opinion,  the  other  judges  concurred. 


The  State  vs.  Fbank  Kbenan. 

New  Haven  Co.,  Dec  T.,  1888.    Pabk,  C.  J.,  Cabpektbr,  Pabdxe, 
LooMis  and  Bbabdslby,  Js. 

A  citj,  under  authority  of  its  charter,  passed  an  ordinance  forbidding 
*'  any  vehicle,  or  the  animals  attached  thereto,  to  stand  waiting  for 
employment  within  ten  feet  of  any  cross-wallc,"  and  prescribing  a  pen- 
alty for  every  violation  of  the  ordinance.  Held  that  such  violation  was 
a  misdemeanor,  for  which  a  criminal  prosecution  would  lie. 

[Argued  March  Ist— decided  April  25th,  1869.] 

Cbihikal  prosecution  by  the  city  attorney  in  the  city 
court  of  the  city  of  New  Haven  for  a  violation  of  an  ordi- 
nance of  the  city ;  appealed  by  the  defendant  to  the  Court 
of  Common  Pleas  of  New  Haven  County,  criminal  side. 

The  ordinance,  which  is  section  twenty  of  the  by-laws  of 
the  city,  is  as  follows: — "  No  vehicle,  or  the  animals  attached 
thereto,  shall  stand  waiting  for  employment  within  ten  feet 
of  any  cross-walk.'* 

Section  thirty-three  of  the  same  chapter  fixes  the  penalty 
for  a  violation  of  the  above  and  other  by-laws  of  the  chapter 
as  follows :  "  Every  person  guilty  of  any  breach  of  or  non- 
compliance with  this  ordinance,  for  which  no  penalty  is 
provided  aforesaid,  shall  pay  a  penalty  of  not  less  than  one 
nor  more  than  ten  dollars  for  every  such  offense."    Section 
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twenty-eight  of  the  charter  of  the  city  gives  to  the  court  of 
comiAon  council  authority  to  make,  alter  ai)d  repeal  ordi- 
nances regulating  public  hacks  and  hackmen,  and  to  regu- 
late all  public  conveyances  in  the  use  of  the  streets  of  the 
city  and  also  to  keep  open  and  free  from  encroachment  or 
obstruction  the  streets,  pass  ways  and  sidewalks  of  the  city. 
Section  twenty-nine  gives  the  court  of  common  council 
power  to  frame  and  maintain  a  body  of  standing  ordinances 
regarding  subjects  enumerated  in  the  foregoing  section,  ''to 
be  entitled  the  by-laws  of  said  city,  and  to  prescribe  penalties 
not  exceeding  one  hundred  dollars  for  any  violation  of  the 
same  and  to  prescribe  the  mode  of  enforcing  such  penalties 
by  civil  action  or  forthwith  process  as  in  criminal  cases." 

In  the  Court  of  Common  Pleas  the  defendant  filed  the 
following  motion  to  dismiss  the  case : — **  The  defendant  in 
the  above  entitled  cause  moves  the  court  that  this  case  be 
erased  from  the  docket,  because  he  says  that  it  appears  from 
the  writ  and  complaint  that  it  is  a  criminal  prosecution  for 
the  violation  of  a  city  ordinance,  and  he  says  that  the  remedy 
for  the  recovery  of  a  fine  imposed  by  a  city  ordinance  is  a 
civil  and  not  a  criminal  proceeding,  and  therefore  the  case 
is  not  regularly  on  the  docket  of  this  court  having  jurisdic- 
tion of  criminal  cases  only.'* 

The  question  arising  upon  this  motion  was  reserved  for 
the  advice  of  this  court. 

2>.  Callahan^  in  support  of  the  motion,  contended — 1.  That 
the  remedy  for  the  recovery  of  a  penalty  prescribed  by  a 
city  by-law  is  merely  a  civil  proceeding.  (^State  v.  Decker^ 
46  Conn.,  241 ;  Ang.  &  A.  on  Corp.,  §  863 ;  1  Dillon^s  Mun. 
Corp.,  §  842 ;  Grant  on  Corp.,  88 ;  and  numerous  cases 
cited  in  the  text  books.) — 2.  That  being  a  civil  proceeding, 
the  action  should  have  been  brought  in  the  name  of  the  city 
or  of  a  person  authorized  by  the  city  to  bring  it:  (1  Dillon 
Mun.  Corp.,  §§  341,  342,  343,  349;  Ang.  &  A.  on  Corp., 
§  366 ;  2  Kyd  on  Corp.,  157 ;  and  cases  there  cited.)  And 
that  the  charter  had  prescribed  the  mode  of  enforcement, 
and  that  therefore  no  other  could  be  pursued.     (1  Dillon 
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Mun,  Corp.,  §§  273,  343,  349.-3.  That  the  power  to  com- 
pel the  payment  bf  a  fine  for  a  violation  of  a  city  by-law 
by  the  imprisonment  of  the  offender  must  be  expressly 
granted  by  statute,  and  unless  it  is  so  granted  the  power 
does  not  exist.  (Ang.  &  A.  on  Corp.,  §§  360,  368 ;  1  DUlon 
Mun.  Corp.,  §  287 ;  and  cases  there  cited.) 

Q.  M.  Ounn^  contra. 

Carpenter,  J.  This  is  a  criminal  prosecution  for  the 
violation  of  an  ordinance  of  the  city  of  New  Haven.  The 
City  Court  convicted  the  defendant,  and  he  appealed  to  the 
Court  of  Common  Pleas,  criminal  side.  In  the  appellate 
court  the  defendant's  counsel  moved  to  erase  the  case  from 
the  docket  on  the  ground  that  the  alleged  offense  was  not  a 
crime;  and  on  that  motion  the  case  was  reserved  for  the 
advice  of  this  court. 

The  ordinance  is  as  follows : — ^"  No  vehicle,  or  the  animals 
attached  thereto,  shall  stand  waiting  for  employment  within 
ten  feet  of  any  cross-walk."  Another  section  prescribes  a 
penalty  of  not  less  than  one  nor  more  than  ten  dollars  for 
every  violation  of  the  ordinance.  The  only  question  is 
whether  such  violation  is  a  crime. 

If  the  legislature  itself  had  prohibited  the  act  and  pre- 
scribed the  penalty  in  precisely  the  same  terms  there  can  be 
little  doubt  that  the  act  would  be  a  misdemeanor  and  might 
be  prosecuted  criminally.  It  cannot  be  disputed  that  the 
legislature  in  fact  granted  the  power  to  enact  this  by-law, 
and  the  power  has  been  exercised.  Logically  it  would  seem 
to  follow  that  the  by-law  should  be  of  the  same  character 
and  have  the  same  force  within  local  limits  as  if  enacted  by 
the  legislature. 

The  test  whether  a  proceeding  is  civil  or  criminal,  is  to 
determine  whether  its  purpose  is  to  redress  a  private  or  a 
public  wrong.  Is  the  law  made  to  prevent  a  private  injury 
or  a  nuisance  ? 

In  Einman  v.  Taylor^  2  Conn,,  357,  which  was  a  proseca- 
tion  under  the  bastardy  act,  it  was  contended  that  because 
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the  proceeding  was  in  form  criminal  it  must  be  regarded 
as  a  criminal  prosecution ;  but  the  court  took  a  different 
view.  Swift,  C.  J.,  held  that  the  proposition  that  the  form 
of  the  process  decided  the  character  of  the  action,  was  re- 
pugnant to  reason  and  precedent.  "  Suppose,"  he  says,  "  the 
legislature  should  authorize  a  forthwith  process  on  a  note  of 
hand;  no  one  will  seriously  pretend  that  this  would  con- 
vert an  action  of  assumpsit  into  a  criminal  suit.  To  consti- 
tute a  criminal  suit  some  punishment  must  be  inflicted  in 
behalf  of  the  state."  He  evidently  regarded  the  object  and 
nature  of  the  suit  as  determining  the  character  of  the  pro- 
ceeding. Judge  HosMER,  in  the  same  case,  is  still  more 
explicit.  He  suys:  "The  criterion  to  ascertain  a  crime  is 
not  the  mere  form  of  process,  but  the  nature  of  the  act  or 
omission.  If  it  be  a  violation  of  a  public  law,  it  is  a  crime 
or  misdemeanor.*'  We  find  the  same  doctrine  clearly  stated 
in  State  v.  Steams^  81  N.  Hamp.,  106. 

Let  us  apply  tliat  test.  A  criminal  form  of  proceeding  is 
clearly  authorized,  and  the  act  is  an  offense  against  the  pub- 
lic and  not  an  injury  to  an  individual.  The  penalty  is  not 
in  the  nature  of  compensation  to  the  city  for  an  injury  sus- 
tained, but  is  designed  as  a  punishment  for  a  wrong  done  to 
the  community — a  wrong  prohibited,  because  it  may  result 
in  harm  or  inconvenience  to  individuals,  who  may  or  may 
not  be  inhabitants  of  the  city.  Thus  tested  the  nature  of 
the  act  as  well  as  the  form  of  process  is  clearly  criminal. 

Two  reasons  are  urged  why  a  criminal  prosecution  can- 
not be  maintained  and  that  the  motion  to  dismiss  should 
prevail.  First,  that  the  charter  expressly  provides  that  an 
action  may  be  brought  for  the  penalty  in  the  name  of  the 
city  treasurer,  and  that  consequently  •  that  remedy  alone 
must  be  pursued.  But  this  argument  overlooks  the  object 
of  the  by-law,  wliich  is  to  prevent  a  nuisance,  a  matter  in 
its  nature  criminal.  It  is  no  uncommon  thing  for  a  statute 
to  authorize  an  action  to  recover  a  penalty  incurred  by 
doing  a  forbidden  act,  even  where  a  public  prosecution  can 
be  sustained,  as  is  the  case  in  all  qui  tarn  actions.  Here  not 
only  a  civil  suit  but  a  public  prosecution  is  authorized  in 
Vol.  Lvn — 19 


Digitized  by  VjOOQIC 


r- 


|;,    ,  290  JUNE,  1889. 


k*  Hough  V,  City  of  Bridgeport. 

the  charter.    But  to  avoid  injustice  it  is  expressly  pro- 

c  vided  that  "no  person  shall  be  prosecuted  both  civilly  aud 

)'^x  criminally  for  the  same  breach  of  a  by-law." 

;  :  In  the  second  place,  it  is  contended  that  the  right  of  im- 

t^>  prisonment  to  coerce  the  payment  of  a  penalty  is  not  ex- 

V  '  pressly  given ;  and  if  not  expressly  granted,  it  cannot  exist 

This  argument  seems  to  beg  the  question  by  assuming  that 

the  sole  object  of  the  suit  is  to  collect  a  penalty  for  the 

benefit  of  the  city  of  New  Haven  ;  whereas  the  real  purpose 

of  the  by-law,  and  consequently  of  the  action,  is  to  suppress 

a  public  nuisance.     For  that  purpose  there  can  be  no  serious 

objection  to  putting  in  operation  the  power  and  legal  mar 

chineiy  of  the  state. 

We  advise  that  the  motion  to  dismiss  be  denied* 

^  In  this  opinion  the  other  judges  concurred. 

^      67  290 

,      60  28Q  ^.^ 

67  290 

^  191-  I 

68  4or|  Charles  Hough  v9.  Thb  Ctty  of  Bridgbport. 

Fairfield  Co.,  March  T.,  1S89.    Pabk,  C.  J. ,  CABPSiirrEB,  Pabdb]b» 
LooHis  and  Bbakdslky,  Js. 

The  charter  of  the  city  of  Bridgeport  gives  the  common  council  power 
to  lay  out  streets,  and  provides  for  a  notice  to  and  hearing  of  all  parties 
interested  in  any  proposed  lay-out.  It  then  provides  that  if,  after 
such  a  hearing,  the  council  shall  resolve  to  lay  out  the  street,  it  shall 
appoint  a  committee,  whose  duty  it  shall  be  to  make  such  lay-out  and 
report  their  doings  to  the  council,  with  a  survey  and  particular  descrip- 
tion of  the  street  laid  out.  There  was  a  standing  committee  on  streets 
and  sidewalks  whose  duty  It  was  to  consider  and  recommend  to  the 
council  proper  action  with  regard  to  streets  and  sidewalks.  *Held — 
That  after  the  council  had  resolved  to  lay  out  a  street,  a  reference  to 
this  standing  committee  as  a  special  committee  to  lay  out  the  same, 
was  a  compliance  with  the  requirements  of  the  charter. 

2.  That  a  resolution  of  the  council  that  the  street  "be  and  is  here- 
by order  extended  from  F,  Avenue  northerly  to  N.  Avenue,  to  be 
fifty  feet  in  width  and  to  be  in  accordance  with  red  lines  on  a  map 
prepared  etc" ;  and  '^  that  the  committee  on  streets  and  sidewalks  be 
and  is  hereby  appointed  a  special  committee  to  procure  and  report  a 
survey  and  particular  description  of  said  street,*'  constituted  a  direc- 
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tion  to  the  committee  to  lay  otit  the  street,  as  well  as  to  proctire  the 
survey. 

A  resolution  laying  out  the  street  having  passed  the  lower  house  of 
the  comuion'  council  came  to  the  board  of  aldermen.  By  law  it  was 
necessary  to  the  validity  of  the  lay-out  that  the  aldermen  should  con- 
cur in  passing  it.  They  indefinitely  postponed  the  resolution  and  at  a 
later  meeting  rescinded  that  action  and  passed  the  resolution.  Held 
to  be  a  legal  concurrence. 

The  case  of  Gregory  y.  City  of  Bridgeport,  52  Conn.  R.,  40,  considered  and 
distinguished. 

(Aigned  March  10th— decided  April  25th,  1889.] 

Application  to  the  Superior  Court  in  Fairfield  County 
for  relief  from  proceedings  of  the  common  council  of  the 
defendant  city  in  laying  out  the  extension  of  a  street  and  in 
the  assessment  of  damages  therefor.  The  facts  were  agpreed 
upon  and  the  case  reserved  for  the  advice  of  this  court. 
The  case  is  sufficiently  stated  in  the  opinion. 

IL  H.  DeForest  and  W.  T.  Hdviland^  with  whom, was  A» 
M.  Tallmadge^  for  the  plaintiff. 

C.  Thompson  and  J.  J.  PheUm^  for  the  defendant. 

Cabpbntbr  J.  In  Gregory  v.  City  of  Bridgeport,  62 
Conn.,  40,  a  petition  for  widening  the  street  was  presented 
to  the  common  council,  and  was  referred  to  the  standing 
committee  on  streets  and  sidewalks.  That  committee  sub- 
sequently reported,  recommending  that  the  street  be  widened 
as  prayed  fdr,  and  the  common  council  decided  to  widen  the 
street  according  to  the  recommendation  and  survey  of  the 
committee.  No  further  action  was  taken  by  any  committee. 
The  charter,  which  is  the  same  now  as  then,  requires  that 
after  the  common  council  shall  resolve  to  lay  out,  alter,  etc., 
any  street,  highway,  etc.,  they  shall  appoint  a  committee, 
whose  duty  it  shall  be  to  make  such  lay-out  or  alteration, 
and  who  shall  report  in  writing  their  doings  to  said  common 
council,  etc.  It  was  held  that  the  charter  was  not  complied 
with.     ■ 
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v-;".  In  the  present  case  there  was  a  petition  to  lay  out  several 

streets,  one  of  which  was  Colorado  Avenue.     On  the  2Ut 
T;  day  of  September,  1886,  that  petition  was  referred  to  the 

board  of  public  works.     On  the  2d  of  August,  1886,  tliat 
^^  board  rejported,  and  presented  a  map  designating  the  streets 

y  which  in  their  judgment  were  necessary  to  be  laid  out,  and 

■'  recommended  its  reference  to  the  committee  on  streets  and 

^'  sidewalks,  for  the  purpose  of  ordei-ing  such  hearings  as  might 

be  deemed  necessary;  which  reference  was  had.  On  the 
6th  day  of  September  the  committee  reported,  recommend- 
ing a  notice  and  hearing,  which  report  was  accepted.  On 
the  4th  of  October,  pursuant  to  notice,  a  hearing  was  had. 
On  the  1st  day  of  November  the  committee  reported  to  the 
board  of  councilmen,  recommending  the  passage  of  a  series 
of  resolutions,  and  among  them  the  following : — 

**  Besolved^  That  Colomdo  Avenue  be  and  is  hereby  ordered 
extended  from  Fairfield  Avenue  northerly  to  North  Avenue, 
said  extension  of  said  Colorado  Avenue  to  be  fifty  feet  in 
width,  and  to  be  in  accordance  with  red  lines  on  map  pre- 
pared by  H.  G.  Scofield,  city  engineer,  said  map  being  sub- 
mitted herewith  as  a  part  of  this  report. 

^^Resolvedy  That  the  committee  on  streets  and  sidewalks 
be  and  is  hereby  appointed  a  special  committee  to  procure 
^    .  and  report  to  this  common  council  a  survey  and  particular 

,  description  of  each  of  the  streets  herein  mentioned,  in  ac- 

cordance with  the  provisions  of  section  thirty-three  of  the 
city  charter." 

On  the  8th  of  November  the  board  of  councilmen  accepted 
the  report  and  passed  the  resolutions.  On  the  10th  of  No- 
vember the  committee  reported  the  same  resolutions  to  the 
board  of  aldermen.  On  the  6th  of  December  the  resolution 
relating  to  Colorado  Avenue  was  adopted  in  concurrence« 
all  the  other  resolutions  having  been  previously  adopted. 

On  the  8d  of  January  1887,  the  committee,  pursuant  to 
the  resolution  appointing  it  a  special  committee,  adopted  by 
the  board  of  councilmen  November  8th,  and  by  the  board  of 
aldermen  December  6th,  reported  to  the  common  council  as 
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a  special  committee  recommending  the  adoption  of  the  fol- 
lowing resolutions : — 

**  Resolved^  That^  Colorado  Avenue  be  and  is  hereby  ex- 
tended and  laid  out  as  a  public  highway,  fifty  feet  in  width, 
from  Fairfield  Avenue  to  North  Avenue,  in  accordance  with 
map  and  description  of  survey  thereof  prepared  by  H.  G. 
Scofield,  city  surveyor,  herewith  submitted. 

**  Resolved^  That  his  Honor,  the  Mayor,  be  requested  to 
forthwith  appoint  a  committee  to  appraise  the  dainages  and 
benefits  resulting  from  such  extension  of  Colorado  Avenue.'* 

This  report  was  accepted  and  the  resolutions  adopted. 
Appraisers  were  appointed  and  damages  and  benefits  ap- 
praised. 

Upon  the  authority  of  Qregory  v.  Bridgeport  it  is  claimed 
ihat  the  lay-out  in  the  present  case  is  void.  But  there  is  a 
marked  distinction  between  that  case  and  this.  In  that  case 
the  standing  committee,  to  whom  was  referred  the  original 
petition,  recommended  that  the  prayer  thereof  be  granted, 
and  the  common  council  decided  to  make  the  alteration. 
After  that  decision  there  was  no  action  by  any  committee, 
special  or  otherwise,  as  the  charter  plainly  and  expressly 
requires.  In  this  case,  after  the  final  decision  to  make  the 
lay-out,  a  special  committee  was  appointed  to  make  it,  and 
it  did  make  it,  and  its  action  was  subsequently  approved 
by  the  common  council.  This  difference  we  deem  sufiQcient 
to  distinguish  this  case  from  that. 

Two  objections  in  this  connection  should  be  noticed. 
First,  that  the  standing  committee  on  streets  and  sidewalks 
was  ifot  a  proper  committee  to  lay  out  the  street.  In  Chreg- 
ory  V.  Bridgeport  it  was  held  that  the  reference  to  that  com- 
mittee of  the  original  petition,  the  whole  action  of  the 
committee  being  before  it  was  resolved  to  make  the  altera- 
tion, did  not  conform  to  the  charter.  But  here  we  have  a 
special  reference  to  that  committee  after  it  was  resolved  to  lay 
out  the  street.  With  instructions  to  lay  it  out,  and  the  subse- 
quent action  of  the  committee  was  such  as  the  charter  con- 
templates. It  was  no  part  of  the  duty  of  the  standing 
committee  to   lay  out  streets.     The  court,  in  Gregory  v. 
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Bridgeport^  say  that  "the  reference  of  the  petition  to  Uie 
standing  committee  on  streets  and  sidewalks  was  clearly  for 
them  to  consider  and  recommend  the  action  that  the  common 
council  should  take  in  the  matter,  and  nothing  moi'e."  Such 
a  reference  the  court  held  was  not  the  reference  intended 
by  the  charter,  when  it  provides  that  if  the  common  council 
shall  have  resolved  to  lay  out  a  street  "it  shall  appoint  a  j 

committee  whose  duty  it  shall  be  to  make  such  lay-out."  j 

Of  coui*se  after  such  resolve  a  reference  to  the  standing  com- 
mittee with  instructions  to  lay  out  the  street  would  be 
equivalent  to  a  reference  to  a  committee  specially  appointed 
for  the  purpose.  We  are  aware  of  nothing  in  the  charter  or 
in  reason  that  will  disqualify  that  committee  from  acting  on 
any  matter  properly  refeiTed  to  it.  By  the  reference  of  a 
special  matter  to  it,  that  is  outside  of  its  regular  duties,  it 
becomes  for  all  practical  purposes  a  special  committee. 

Second.  That  the  committee  was  not  appointed  to  lay 
out  the  street,  but  to  procure  and  report  to  the  common 
council  a  survey  and  particular  description  of  the  street. 
This  is  a  distinction  without  a  difference.  What  is  it  to  lay 
out  a  highway?  It  is  to  locate  it  and  define  its  limits.  A 
survey  and  particular  description  does  just  that.  It  is  to  be 
obseiTcd  that  this  resolution  was  preceded  by  another,  "  that 
Colorado  Avenue  be  and  is  hereby  ordered  extended  from 
Fairfield  Avenue  northerly  to  North  Avenuei  said  extension 
to  be  fifty  feet  in  width,  and  to  be  in  accordance  with  red 
lines  on  a  map  prepared  by  H.  G.  Scofield,  city  engineer." 
The  resolution  following  it,  "that  the  committee  on  streets 
and  sidewalks  be  and  is  hereby  appointed  a  special  committee 
to  procure  and  report  to  the  common  council  a  survey  and 
paiticular  description "  of  the  street,  is  to  be  taken  in  con- 
nection with  the  preceding  one,  and  clearly  involves  a  direc- 
tion to  the  committee  to  lay  out  the  street  as  well  as  to 
procure  and  report  a  survey  of  it. 

It  is  claimed  that  this  proceeding  is  void  for  another  rei^ 
son.  It  appears  that  when  the  resolutions  laying  out  the 
several  streets  were  presented  to  the  board  of  aldermen  on 
the  10th  day  of  November,  all  were  passed  except  the  one  now 
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under  consideration,  which  was  indefinitely  postponed.  On 
the  6th  day  of  December  following,  that  action  was  formally 
reconsidered;  also  another  vote  was  passed  rescinding  it* 
On  that  ground  it  is  claimed  that  the  board  of  aldermen 
never  legally  concurred  with  the  board  of  councilmen  in  ' 
ordering  the  lay-out.  We  are  not  disposed  to  discuss  the 
technics  of  parliamentary  law  relating  to  a  reconsideration 
of  votes;  much  less  to  resort  to  such  technics  for  the  pur- 
pose of  invalidating  these  proceedings.  It  is  unnecessary. 
We  think  it  was  competent  for  the  board  of  aldermen  to 
rescind  its  former  action,  and  thereupon  to  pass  the  resolu- 
tion. That  having  been  done  we  think  there  was  a  legal 
concurrence.  The  Superior  Court  is  advised  to  render 
judgment  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


Goldsmith  D.  Johnes  vs.  Julia  A.  Beers  and  others, 

Fairfield  Co.,  March  T.,  1889.    Park,  G.  J.,  Carpenteb,  Pabdbb, 
and  LooHis,  Js. 

A  bequest  to  A  and  in  case  of  his  death  to  B,  means,  in  the  absence  of 
anything  e].se  in  the  will  that  is  decisive,  the  death  of  A  In  the  life- 
time uf  tlie  testator;  and  if  A  survives  the  testator  lie  takes  the  bequest 
abs<ilute]y. 

And  where  estate  was  given  in  trust  for  the  use  of  the  testator's  widow  for 
life,  and  after  her  death  to  be  converted  into  money  and  divided  among 
his  children,  and  in  case  of  the  death  of  any  of  the  children  the  sliai*e 
of  the  decedent  to  go  to  his  or  her  issue,  if  any,  and  if  none,  then  to 
the  surviving  cliildren  or  their  issue,  it  was  held  that  the  general  rule 
applied  and  that  the  children  surviving  the  testator  took  their  shares 
absolutely,  subject  to  the  widow's  life  use. 

The  testator  gav«  the  residue  of  his  estate  to  a  trustee,  to  be  converted 
into  money  ufion  his  decease,  and  the  same  to  be  divided  into  four 
equal  parts,  and  one  part  paid  to  each  of  his  four  children  abso- 
lutely; with  a  pi-ovision  that  if  either  of  his  children  should  die  "be- 
fore he  or  she  shall  have  received  liis  or  her  share ''  it  should  go  to  his 
or  her  lawful  issue,  If  any,  and  If  none,  to  his  surviving  children  or 
the  issue  of  such  as  might  have  died.    Held  that  the  words  "  shall 


57    205 
70      90 


fo? 

2»5 

73 

94 

73 

307 

57 

295 

75 

508 

Digitized  by  VjOOQIC 


296  JUNE,  1889. 


Johnes  o.  Been. 


have  received  his  or  her  share"  were  the  \eg»\  equivalent  of  the  words 
'*  shall  have  l>ecome  entitled  to  receive  his  or  her  share,"  and  that  the 
children,  surviving  the  testator,  took  absolutely  at  his  death. 
In  the  absence  of  a  clear  manifestation  of  intent  on  the  part  of  a  testator 
to  postpone  to  an  uncertain  time  after  his  death  the  vesting  of  the 
title  to  his  estate  in  his  children,  the  law  prefers,  and  presumes  that 
he  intended,  that  it  should  vest  at  the  moment  when  the  will  becomes 
operative. 

[Argued  March  '27th— decided  April  25th,  1889.] 

Suit  for  the  construction  of  the  will  of  Henry  J.  Beers ; 
brought  to  the  Superior  Court  in  Fairfield  County.  The 
allegatioiis  of  the  complaint  were  found  true  and  the  case 
reserved  for  advice.     The  case  is  fully  stated  in  the  opinion. 

J.  H.  Perry^  for  Henry  J.  Beera,  son  and  sole  issue  of 
William  A.  Beers,  deceased. 

1.  We  will  consider  first  the  provisions  of  the  ninth  para- 
graph of  the  will.  William  A.  Beei*s,  at  the  time  of  his 
death,  had  not  received  his  one  quarter  share  of  so  much  of 
the  residue  as  is  represented  by  the  "  corner  lot,"  Vcdued  at 
t2,500,  $666.66  in  mortgage  notes,  and  $164.50  in  cash.  The 
lot  had  not  been  sold  because  a  ^^  sufficient  and  proper  "  price 
could  not  be  obtained  for  it,  although  the  executor  had 
"  endeavored  so  to  do,"  while  that  the  executor  was  not  in  a 
])Osition  to  properly  divide  and  pay  over  the' mortgage  notes 
and  money  appears  from  the  fact  that  his  last  administra- 
tion account  had  not  been  rendered  when  William  A.  Beers 
died.  No  suggestion  of  undue  delay  in  realizing  upon  or 
paying  over  this  property  appears  anywhere  in  the  record. 
It  was  still  properly  in  the  executor's  hands  unconverted 
and  undelivered.  William  A.  Beers  had,  therefore,  not 
"received  his  share"  of  the  residue  befi»re  his  death.  By 
the  terms  of  the  ninth  paragraph  the  executor  was  directed, 
in  respect  to  the  residue,  "  to  convert  the  whole  thereof  into 
money,  and  to  divide  the  same  into  four  equal  parts  and  to 
pay  one'*  to  William  A.  Beers.  If,  disregarding  these  in- 
structions, he  had  converted  it  little  by  little  into  money  and 
paid  several  one  quarter  parts  to  William  A.  Beers,  the 
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rights  of  this  defendant  to  the  remaining  unpaid  one  quarter 
part  ought  not  to  be  impaired  simply  because  the  whole  sliare 
was  not  wholly  unreceived.    It  cannot  therefore  be  said 
that  the  contingency  has  not  arisen  in  which  the  issue  of 
William  A,  Beers  is  to  receive  one  quarter  of  the  ))ropei'ty 
above  referred  to.     It  was  certainly  never  "  received  "  by 
William  A.  Beers,  within  any  meaning  of  the  word  known 
to  the  dictionary.     That  the  ordinary  meaning  of  the  words 
used  conti-aveiies  no  rule  of  law  is  plain  from  Lord  Eldon's 
judgment  in  Oaskell  v.  Harman^  11  Ves.,  497,  in  which  he 
says :— *'  I  admit  the  soundness  of  the  proposition  that  if  a 
testator  thinks  pi*oper,  whether  prudently  or  not,  to  say  dis- 
tinctly, showing  a  manifest  intention,  that  his  legatees, 
pecuniary  or  residuary,  shall  not  have  the  legacies  or  the 
residue  unless  they  live  to  receive  them  in  hard  money, 
there  is  no  rule  against  such  intention  if  clearly  expressed." 
See  also  2  Wms.  Exrs.,  7th  ed.,  1829.     That  this  intention  is 
clearly  expressed  in  the  paragraph  in  question  is  our  confi- 
dent claim,  and  we  make  this  claim  relying  upon  the  estab- 
Ibhed  practice  of  this  court  to  permit  testjitoi-s  to  make 
their  own  wills,  and  when  made  to  enforce  rather  than  dis- 
tort them.     In  8  Jarrann  on  Wills,  6  Am.  eii.,  672,  will  be 
found  an  extensive  discussion  of  the  question  under  consid- 
eration, founded   upon   the   English  decisions.     To  those 
there  cited  we  wduld  add  Elwin  v.  Elwin^  8  Ves.,  547,  which 
strongly  supports  our  claim,  and  a  sugrgeslion  regarding 
Minora  V.  Battison^  (Law  Reps.,  1  Ap[).  Cas.  H.  of  L.,  428,) 
which  is  there  cited,  and  which  is  principally  relied  on  by 
our  opponents  here,  that  in  the  opinion  of  Lord  Chelms- 
ford (p.  487,)  not  contradicted  by  the  other  lords,  the 
property  by  other  provisions  of  the  will  was  vested  in  the 
legatees  from  the  death  of  the  testator,  which  certainly 
should  distinguish  that  case  from  ours.     See  also,  an  exten- 
sive discussion  of  tlie  subject  in  2  Wms.  Exi-s.,  1494,  note  «. 
We  find  no  discussion  of  the  question  by  our  own  court, 
and  none  of  consequence  in  the  reports  of  other  states  ex- 
cept in  the  case  of  Manice  v.  Manice^  43  N.  York,  303. 
That  the  decisions  and  discussions  above  alluded  to  entirely 
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Bustain  our  position,  would  be  perhaps  too  much  to  claim. 
We  do  insist,  however,  that  the  plain  meaning  of  the  lan« 
guage  used,  as  H^nry  J.  Beers  must  have  intended  it  to  be 
understood,  is  as  we  claim ;  and  that  there  is  nothing  in  the 
above  mentioned  authorities  which  need  prevent  this  court 
from  allowing  the  testator  to  make  his  own  will. 

2.  We  shall  next  consider  the  provisions  of  the  seventh 
paragraph  of  the  will.  We  cluim  that  the  revei-sion  in  one 
quarter  of  the  property  held  in  trust  for  the  widow's  use, 
did  not  80  vest  in  this  defendant's  father  as  to  pass  by  iiis 
will.  This  depends  upon  the  meaning  of  the  expression, 
"in  case  of  the  death  of  any  of  my  said  children,"  which 
begins  the  second  clause  of  the  seventh  paragraph.  Unless 
this  refers  only  to  a  death  in  the  testator's  lifetime,  it  can- 
not well  be  claimed  that  William  A.  Beers  had  any  interest 
in  the  fund  which  he  could  dispose  of.  That  it  does  not 
refer  to  a  death  in  the  testator's  lifetime  alone,  but  does 
refer  to  a  death  at  any  time  before  the  "part "  of  the  person 
so  dying  is  "  paid,"  must  be  clear.  The  only  possible  ques- 
tion about  it,  iu  our  judgment,  is,  ad  to  whether  the  death 
must  occur  before  the  "  part "  becomes  payable,  that  is  at 
the  widow's  death,  or  before  it  is  actually  "  paid."  In  either 
event  this  defendant  has  a  vested  interest  in  it,  and  his 
mother,  Julia  A.  Beers,  has  no  interest  in  it  whatever.  The 
"  pftrt "  is  to  be  "  paid  "  to  persons  who  are  designated  by 
'  terms  sufficiently  explicit  to  at  least  absolutely  exclude  the 
legatees  or  grantees  of  a  child  dying  in  the  widow's  lifetime. 
"  But  although  in  the  case  of  an  immediate  gift  it  is  gener- 
ally true  that  a  bequest  over  in  the  event  of  the  death  of 
the  preceding  legatee,  refers  to  that  event  occumng  in  the 
lifetime  of  the  testator,  yet  this  construction  is  only  made 
ex  necessitate  rei^  from  the  absence  of  any  other  period  to 
which  the  words  can  be  referred,  as  a  testator  is  not  supposed 
to  contemplate  the  event  of  himself  surviving  the  objects  of 
his  bounty;  and,  consequently,  where  there  is  another  point 
ol  time  to  which  such  dying  may  be  referred  (as  obviously 
is  the  case  where  the  bequest  is  to  take  effect  in  possession 
at  a  period  subsequent  to  the  testator's  decease),  the  words 
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in  question  are  considered  as  extending  to  the  event  of  the 
legatee^  dying  in  the  interval  between  the  testator's  decease 
and  the  peiiod  of  vesting  ii^  possession."  8  Jarman  on 
Wills,  611.  See  also  the  cases  there  cited,  and  the  pages  fol- 
lowing. "  The  rule  which  reads  a  gift  to  survivors  siraply 
as  applying  to  persons  living  at  the  death  of  the  testator,  is 
confined  to  those  cases  in  which  there  is  no  other  period  to 
which  survivorship  can  be  referred ;  and  where  such  gift  is 
preceded  by  a  life  or  other  prior  interest,  it  takes  effect  in 
favor  of  those  who  survive  the  period  of  distribution,  and  of 
those  only."  Id.,  588.  These  well  established  rules  enable 
us  to  readily  distinguish  the  case  at  bar  from  those  of  which 
Phelps  V.  Phelps^  65  Conn.,  359,  is  the  latest  type. 

G.  Stoddard^  for  Julia  A.  Beers,  widow  of  William  A. 
Beera  and  sole  legatee  under  his  will. 

Pardee,  J.  Henry  J.  Beers  executed  his  will  in  1882, 
and  died  in  1884 ;  his  wife,  one  son,  William  A.  Beers,  and 
three  daughters  surviving.  After  giving  to  his  wife  the  use 
of  certain  lands  for  life,  the  will  proceeds  as  follows : 

^^  Fifth.  I  order  and  direct  my  executor  and  trustee  here- 
inafter named,  to  collect  and  set  apart  from  my  estate 
securities  producing  interest  of  the  par  value  of  the  sum  of 
seventy-five  thousand  dollars,  and  to  collect  and  receive  and 
pay  the  income  derived  therefrom  as  fast  as  the  same  shall 
be  received  to  my  said  wife  so  long  as  she  may  live 

^^  Seventh.  Immediately  upon  the  death  of  my  said  wife, 
or  if  she  should  die  before  me,  then  upon  my  decease,  I 
order  and  direct  my  said  executor  and  trustee  to  turn  said 
aforementioned  real  and  personal  property  into  money,  and 
to  divide  the  same  into  four  equal  parts,  and  pay  one  part 
thereof  to  my  son  William  A.  Beers;  one  part  to  my 
daughter  Mary  B.  Johnes,  wife  of  Goldsmith  D.  Johnes; 
one  part  to  my  daughter  Addie  Curtiss,  wife  of  Henry  W. 
Curtiss ;  and  the  remaining  part  to  my  daughter  Elizabeth 
G.  Alsop,  wife  of  Charles  R.  Alsop.  In  case  of  the  death 
of  any  of  my  said  children,  I  order  and  direct  that  the  part 
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of  him  or  her  so  dying  be  paid  to  his  or  her  lawful  issue,  and 
in  case  he  or  they  shall  die  without  leaving  any  lawful  issue, 
to  pay  and  divide  the  part  of  him  or  her  so  dying  to  and 
amongfst  my  surviving  children  and  the  lawful  descendants 
of  any  of  my  said  children,  William,  Mary,  Addie  and  Elizar 
beth,  who  may  have  deceased,  such  descendants  of  children 
to  receive  per  stirpes  and  not  per  capita. 

^"^  Eighth,  For  th^  purpose  of  carrying  into  effect  the 
aforementioned  purposes,  I  give,  devise  and  bequeath  to  mj 
said  executor  and  trustee  all  of  my  said  aforementioned  real 
and  personal  estate,  in  trust  however,  giving  and  granting 
unto  him  full  power  and  authority  to  sell  and  convey  the 
same  to  effectuate  the  purposes  of  this  my  will. 

"  Ninth  All  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  and  wheresoever  the  same  may  be 
situated,  and  the  rents,  issues  and  profits  thereof,  I  give, 
devise  and  bequeath  to  my  executor  and  trustee  hereinafter 
named,  in  trust,  nevertheless,  upon  my  decease  to  convert 
the  whole  thereof  into  money,  and  to  divide  the  same  into 
four  equal  parts,  and  to  pay  one  equal  part  thereof  to  my 
said  son  William  A.  Beers,  absolutely;  one  part  thereof  to 
my  said  daughter  Mary  B.  Johnes,  absolutely;  one  part 
thereof  to  my  said  daughter  Addie  Curtiss,  absolutely;  and 
the  remaining  part  to  my  said  daughter  Elizabeth  G.  Alsop, 
absolutely.  In  the  event  of  the  death  of  either  of  my  said 
children  before  he  or  she  shall  have  received  his  or  her  share, 
then  to  pay  the  share  of  him  or  her  so  dying  to  his  or  her 
lawful  issue.  In  case  he  or  she  shall  die  without  leaving  law- 
ful surviving  issue,  then  to  pay  the  part  of  the  one  so  dying 
to  my  surviving  children  and  to  the  issue  of  such  of  my  said 
children,  William,  Mary,  Addie  and  Elizabeth,  who  may 
have  died,  such  issue  to  take  per  stirpes  and  not  per  capita.^' 

Goldsmith  D.  Johnes,  the  husband  of  the  testator's 
daughter  Mary,  was  made  executor  and  trustee.  As  such 
he  asked  the  Superior  Court  for  instructions  as  to  his  duty 
in  the  matter.  In  his  complaint  he  alleges  among  other 
things,  as  follows  : — 

^^  Since  the  death  of  said  testator,  and  on  the  9th  day  of 
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December,  1887,  William  A.  Beers  died,  leaving  him  sur- 
viving his  widow,  Julia  A.  Beers,  and  one  son,  Henry  J. 
Beers. 

"William  A.  Beers,  bequeathed  and  devised  all  his  estate 
to  Julia  A.  Beers,  his  widow. 

"Prior  to  the  death  of  William  A.  Beers,  the  plaintiff,  as 
executor  and  trustee,  in  accordance  with  the  ninth  section  of 
the  will,  converted  into  money  and  paid  over  to  the  parties 
entitled  thereto,  all  the  residue  and  remainder  therein 
referred  to,  except  a  lot  of  land  in  Fairfield,  known  as  *  Cor- 
ner Lot,*  appraised  at  $2,600,  and  notes  for  $666.66,  secured 
by  a  mortgage  on  a  farm  in  Indiana,  and  about  $164.50  in 
cash,  as  appears  by  the  administration  accounts  rendered  to 
the  probate  court,  by  the  executor — the  last  thereof  having 
been  rendered  Februaiy  18th,  1888. 

"From  the  date  of  the  probate  of  the  will  of  Henry  J. 
Beers,  to  the  date  of  the  death  of  William  A.  Beers,  the 
*  Comer  Lot'  was  in  the  possession  and  control  of  the 
plaintiff  as  executor  and  trustee. 

*'The  mortgage  and  cash  represent  the  proceeds  of  the  sale 
of  a  certain  farm,  owned  by  Henry  J.  Beers,  in  the  state  of 
Indiana,  which  was  sold  by  the  executor  prior  to  the  death 
of  William  A.  Beers,  and  a  portion  of  the  cash  proceeds 
derived  therefrom  divided  among  said  legatees  and  devisees, 
including  William  A.  Beers. 

"Prior  to  his  death  William  A.  Beera  requested  the  exec- 
utor to  convert  the  *  Corner  Lot'  into  cash,  provided  that 
it  could  be  done  without  selling  the  same  at  a  sacrifice,  and 
distribute  the  proceeds  thereof  among  said  legatees  and 
devisees;  but  the  executor  could  not  realize  such  price 
therefor  as  was  believed  by  all  the  heirs  to  be  sufficient  and 
proper  and  for  the  best  interests  of  all  concerned  therein, 
although  he  endeavored  so  to  do,  and  therefore  the  lot  was 
not  sold. 

"The  mortgage  was  taken  by  the  executor  to  secure  a  por- 
tion of  the  purchase  money  of  the  farm  so  sold  as  aforesaid 
by  him. 

"In  accordance  with  the  fifth  clause  of  the  will  of  Henry 
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J.  Beers,  interest  (producing  securities  of  the  par  value  of 
$76,000  were  set  apart  by  the  executor,  the  income  derived 
th(^refrora  to  be  paid  to  Priscilla  A.  Beers,  his  widow,  during 
life.     She  is  still  living. 

"Various  questions  have  arisen,  and  various  claims  have 
been  made  by  the  diflEerent  persons  hereinbefore  named,  rel-  * 
ative  to  the  construction  and  legal  effect  of  certain  of  the 
provisions  nnd  trusts  in  said  will  contained,  among  which 
are  the  following: — 

"Ist.  Wliether  the  cash  in  the  hands  of  the  executor  and 
trustee,  and  the  proceeds  arising  from  the  note  and  mort- 
gage and  the  corner  lot,  are. to  be  paid  to  Henry  J.  Beers, 
the  sole  surviving  issue  of  William  A.  Beers,  or  to  Julia  A. 
Beers,  as  executrix  and  sole  legatee  and  devisee  under  the 
will  of  William  A.  Beei*s. 

"2d.  Whether,  in  the  event  of  the  death  of  Priscilla  A. 
Beers,  the  share  which  William  A.  Beers  would  have  taken, 
if  living,  of  the  real  and  personal  estate  devised  and 
bequeathed  in  the  second,  third  and  fifth  sections  of  said 
will,  for  the  benefit  of  Priscilla  A.,  during  her  life,  shall  be 
paid  to  Henry  J.  Beers  or  liis  heirs,  or  to  Julia  A.  Beers  or 
her  heirs." 

The  questions  are  reserved  for  the  advice  of  this  court. 

The  cited  clauses  make  it  quite  certain  that  it  was  the 
intention  of  the  testator  to  give  his  entire  estate  to  his  chil- 
dren absolutely ;  the  whole  of  it  in  right,  at  his  death ;  the 
possession  and  enjoyment  of  a  part  then,  of  the  remainder 
at  the  death  of  his  wife. 

At  the  execution  of  the  will  it  was  of  course  unknown 
whether  any  one  of  his  children  would  survive  him ; 
unknown  in  case  the  death  of  any  one  preceded  his  own, 
whether  that  one  would  or  would  not  leave  a  child  or  chil- 
dren surviving. 

Therefore,  that  he  might  die  testate  as  to  all  of  his  estate, 
and  might  avoid  the  necessity  for  another  will,  he  so  framed 
this  as  to  meet  the  possibilities  in  this  regard. 

In  the  absence  of  a  clear  manifestation  of  intent  on  the 
part  of  a  testator  to  postpone  to  an  imcertain  and  possibly 
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distant  time  after  bis  death  the  Testing  of  the  title  to  his 
estate  in  his  children,  the  nearest  objects  of  his  love  and 
bounty,  the  law  prefers,  and  presumes  he  intended,  that  it 
should  vest  at  the  moment  when  the  will  should  become 
operative. 

Of  course  the  testator  was  well  aware  of  the  possibility  of 
long  delay  in  the  satisfactory  conversion  of  the  entire  assets 
of  an  estate  into  money,  in  adjusting  claims  against  it,  and 
in  reaching  the  point  of  final  distribution.  But  unless  he 
so  says  explicitly,  it  cannot  be  presumed  to  be  his  will  that 
either  unavoidable  or  permitted  delays  should  put  it  in  the 
power  of  an  executor  to  cany  to  a  grandson  an  estate  which 
>^  he  intended  for  his  son, 

•  There  is  every  presumption  in  favor  of  a  father's  desire, 
*  circumstances  permitting,  that  his  children  should  take  his 
estate  in  the  form  in  which  he  leaves  it  invested.  But,  as 
there  may  be  difficulties  attending  satisfactory  division  in 
specie  among  numerous  heii-s,  testators  often  provide  for 
melting  the  estate  into  money  for  absolute  equality  in  divi- 
sion. That  is  the  extent  of  the  testator's  wish.  His  pro- 
vision for  division  in  that  manner  furnishes  no  foundation 
for  the  belief  that  he  thereby  intended  to  postpone  beyond 
his  death  the  vesting  in  his  children  of  the  right  to  his  estate. 

In  the  seventh  clause  the  testator  says  that,  "in  case  of 
the  death  of  any  of  my  said  children,  I  order  and  direct  that 
the  part  of  him  or  her  so  dying  be  paid  to  his  or  her  lawful 
issue.  Here  the  death  of  the  devisee,  an  absolutely  certain 
event,  not  being  by  the  testator  associated  with  any  circum- 
stance or  other  event,  the  law  refers  it  to  the  time  of  his 
own  death.  It  is  a  well  established  rule  that  where  there  is 
a  devise  to  -4,  and  in  case  of  his  death,  to  5,  if  A  survives 
the  testator  he  takes  absolutely.  Lowfield  v.  Stoneham^  2 
Sti-a.,  1261 ;  Hinckley  v.  Simmons^  4  Ves.,  160.  And  this  is 
the  language  of  the  testator  in  the  seventh  paragraph. 

The  presumptions  from  the  frame  of  this  will  that  the 
testator  preferred  children  to  grandchildren,  the  vesting  of 
his  estate  in  his  children  at  his  death  rather  than  upon  an 
event  of  uncertain  time  thereafter,  and  the  express  provi- 
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sion  for  such  vesting  contained  in  the  seventh  clause — are 
together  too  weighty  to  permit  any  inference  to  the  con- 
trary to  be  drawn  from  the  words  "shall  have  received"  in 
the  ninth  clause.  In  the  light  of  all  else  in  the  will  these 
are  to  be  interpreted  as  meaning  "shall  have  become  entitled 
to  receive  by  surviving  me."  In  common  understanding 
also,  the  devisee  of  an  estate  in  fee  simple  absolute  "  receives  " 
it  at  the  moment  of  the  testator's  death,  although  the  enjoy- 
ment is  postponed  until  the  demands  of  creditors  shall  be 
satisfied.     He  can  convey  and  give  title ;  he  can  devise. 

The  Superior  Court  is  advised  that  the  devises  by  the 
seventh  and  ninth  clauses  vested  in  right  in  the  children  of 
the  testator  at  his  death. 

In  this  opinion  the  other  judges  conqurred. 


1  57  3041 
I  72  26l| 
57    3041 

77_65;  James  McDonald  and  another  vs.  John  B.  Ward. 

New  Haven  Co.,  Dec.  T.,  1887.    Park,  C.  J.,  Cabpbntxb,  Pabdbk, 
LooMis  and  Beabdsley,  Js. 

Under  the  Practice  Act  (sees.  12, 15,  and  16)  a  complaint  against  the  de- 
fendant as  administrator  can  be  amended  so  as  to  make  it  cliarge  the 
defendant  in  bis  individual  capacity. 

Aigued  December  7th— decided  December  80th,  1887. 

Action  tx)  recover  for  work  done  and  materials  furnished 
in  repairing  a  barn ;  brought,  by  appeal  from  the  judgment 
of  a  justice  of  the  peace,  to  the  Court  of  Common  Pleas  in 
New  Haven  County,  and  tried  to  the  court  before  Stydley^ 
J.  Judgment  rendered  for  the  plaintiffs,  and  appeal  by  the 
defendant  on  the  ground  of  an  amendment  of  the  complaint 
allowed  by  the  court,  which  is  fully  stated  in  the  opinion. 

J.  P.  Ward^  appellant,  pro  %e. 

(7.  H.  Fowler  Cwith  whom  was  <?.  J.  TatUe)^  for  the  ap- 
pellees. 
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LooMis,  J.  This  action  was  brought  to  recover  for  labor 
and  materials  furnished  by  the  plaintiffs  at  the  request  of 
the  defendant  in  repairing  a  barn  belonj^g  to  the  estate  of 
Patiick  Ward,  deceased.  The  defendant  was  a  son  of  the 
deceased,  and  administrator  of  his  estate,  but  nothing  was 
said  to  the  plaintiffs  as  to  the  person  to  whom  the  labor  and 
materials  should  be  charged.  The  suit  was^  first  brought 
against  the  defendant  in  his  capacity  as  administrator,  but, 
upon  the  trial,  the  defendant  claimed  that  he  was  not  liable 
as  administrator,  but  only  in  his  individual  capacitjr,  if  at 
all.  Thereupon  the  plaintiffs  moved  and  the  couH  ordered 
that  the  said  Ward  be  summoned  and  made  a  party  defend- 
ant in  his  individual  capacity.  The  plaintiffs  withdrew  all 
claims  against  the  defendant  as  administrator  and  amended 
the  complaint  so  that  it  charged  the  defendant  in  his  indi- 
vidual capacity  alone.  The  question  raised  by  the  appeal 
is  whether  such  a  change  as  to  the  party  defendant  can  be 
allowed. 

This  precise  question  arose  in  the  state  of  New  York 
under  the  code  of  that  state,  in  the  case  of  Tighe  v.  Pope^ 
16  Hun,  180,  which  was  disposed  of  so  justly  that  we  can- 
not do  better  than  adopt  the  reasoning  of  that  court.  The 
action  was  brought  by  the  plaintiff  to  recover  for  legal 
services  rendered  the  respondent  as  administratrix  of  her 
husband^s  estate.  The  summons  and  complaint  described 
her  as  administratrix  and  asked  judgment  against  her 
as  such.  Before  the  trial  the  plaintiff  moved  for  leave  to 
amend  the  summons  and  complaint  by  striking  out  the 
words  **  as  administratrix,"  and  to  proceed  against  the  de- 
fendant individually.  The  motion  was  denied,  on  the 
ground  that,  if  granted,  it  would  introduce  a  new  defendant 
and  a  new  cause  of  action,  which  the  court  had  not  power 
to  do.  It  was  held  by  the  Supreme  Court  that  the  motion 
was  proper  and  should  have  been  granted. 

The  reasoning  of  Gilbert,  J.,  in  giving  the  opinion,  is 

equally  pertinent  to  the  case  at  bar : — ^^  I  am  of  opinion  that 

the  court  had  the  power  to  grant  the  amendment,  and  that 

such  amendment  would  have  been  in  furtherance  of  justice. 

Vol.  Lvn.— 20 
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It  would  have  worked  no  change  in  the  cause  of  action, 
except  to  make  it  one  agaiust  the  defendant  personally  in- 
stead of  one  against  her  in  her  representative  capacity  of 
administratrix.  Such  a  change  is,  I  think,  "within  the  pur- 
view of  section  728  of  the  Code  of  Civil  Procedure.  In 
Fuller  V.  The  Webster  Fire  Ins.  Co.,  12  How.  Pr.  R.,  293,  a 
duit  had  been  brought  against  a  corporation  after  it  had  been 
dissolved,  and  an  amendment  substituting  the  receiver  of  the 
corporation  as  defendant  was  allowed  after  answer.  In 
Haddow  v.  Haddow,  3  N.  York,  777,  (aflSrmed  by  the  Court 
of  Appeals),  an  action  brought  by  a  person  in  her  own  right 
was  changed  to  one  in  her  favor  as  administratrix.  These 
cases,  gave  to  the  statute  as  liberal  a  construction  as  that 
which  is  asked  in  this  case.  Whether  th^  amendment  is 
allowed  or  not,  the  same  person  will  be  the  defendant,  and 
I  cannot  see  that  any  increased  burden  will  be  cast  upon 
her  by  compelling  her  to  defend  personally,  instead  of  allow- 
ing her  to  succeed  upon  the  technical  giound  that  she  did 
not  incur  the  liability  claimed  in  her  capacity  of  administra- 
trix.'* 

This  reasoning  is  not  rendered  inapplicable  to  the  case  at 
bar  by  any  substantial  difference  between  the  statutes  of 
that  state  and  our  own  relative  to  the  matter  in  question, 
for  our  statutes,  both  in  their  terms  and  as  c<)nstrued  by 
this  court  in  relation  to  a  change  of  parties,  are  very  liberal. 
By  section  12  of  the  Practice  Act,  "any  person  may  be  made 
a  defendant  who  has  or  claims  an  interest  in  the  controversy 
or  any  part  thereof."  By  section  16  new  parties  are  to  be 
brought  in  where  a  complete  determination  of  the  matter  in 
controversy  requires  it;  and  by  section  16  **new  parties 
may  be  added  and  summoned  in,  and  parties  misjoined  may 
be  dropped,  by  order  of  the  court,  at  any  stage  of  the  cause, 
as  it  may  deem  the  interests  of  justice  require.'* 

In  Hilton  v.  Osgood,  49  Conn.,  110,  the  court  held  that 
under  the  act  of  1875,  which  provides  "that  additional  par- 
ties may  be  made  plaintiffs  by  amendment  and  additional 
defendants  may  be  cited  to  appear  therein"  etc,  new  defend- 
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ants  might  be  cited  in  although  there  was  no  cause  of  action 
against  the  original  defendants. 

If  so  radical  a  change  as  this  is  permissible,  with  stronger 
reason  cau  the  change  here  made  be  sanctioned,  where  the 
person  of  the  defenda,ut  is  the  same  and  he  is  at  one  and  the 
same  time  liable  eith^  individually  as  at  common  law,  or 
as  administrator  under  the  provisions  of  the  act  of  1882. 
(Acts  of  1882,  ch.  61.)  Were  it  true,  as  suggested,  that 
the  change  was  prejudicial  to  the  defendant,  he  must  take 
the  blame  himself  for  repudiating  his  liability  as  administm- 
tor;  but  in  fact  he  is  not  injuriously  affected,  for  he  can 
still  charge  ^  the  estate  what  belongs  to  it  to  pay,  and  under 
the  act  referred  to,  although  the  judgment  against  an  ad- 
ministrator is  to  be  paid  out  of  the  estate,  yet  if  not  paid  in 
full  he  would  remain  liable  individually  for  the  balance. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


The  State  vs.  Jacob  Scheele.  jI_^| 

FiOrfield  Co.,  March  T.,  1889.    Pabk,  C.  J.,  Cabpbittbb,  Pabdbb»  Loomib 

and  BBABD8L.ET,  Js. 

Where  a  person  in  resisting  the  attempt  of  another  to  enter  his  house  for 
th«. purpose  of  unlawfully  arresting  him,  unnecessarily  kills  the  assail-' 
ant,  the  homicide  is  unjustifiable,  but  if  committed  solely  for  the  pur- 
pose of  defense,  is  manslaughter  and  not  murder. 

But  where  the  slayer  had  a  premeditated  intent  to  kill  the  assailant,  which 
intent  was  the  result  of  previous  hatred  and  malice  and  was  based  in 
some  degree  upon  a  desire  for  revenge  for  past  injuries,  and  not  wholly 
upon  the  necessity  of  protection  from  present  danger,  the  killing  is 
murder  in  the  first  degree. 
Upon  an  Indictment  for  murder  in  shooting  an  officer  who  was  approaching 
the  prisoner's  house  and  who  had  a  process  for  his  arrest  for  a  misde- 
meanor, the  judge,  having  instructed  the  jury  that  **  a  specific,  willful, 
deliberate  intent  to  kill  would  constitute  express  malice  aforethought," 
proceeded  with  his  chaige  as  follows:—"  If  you  find  that  the  deceased 


Digitized  by  VjOOQIC 


808  JUNE,  1889.  ^ 


state  V.  Schede. 


was  approaching^  the  house  for  the  putpote  of  breaking  in  to  arreat  the 
accused  in  an  illegal  manner,  and  the  accused  under  the  circumstances 
had  reason  to  believe  and  did  believe  that  the  deceased  was  about  to 
carry  such  purpose  into  immediate  execution,  he  had  a  right  to  make 
all  reasonable  resittaaoe;  and  if  you  find  that,  without  siting  a  word 
by  way  of  warning,  and  while  the  deceased  was  at  some  distance  from 
the  house  and  had  made  no  actual  assault  upon  it,  the  accused  shot  at 
and  killed  him,  such  an  act  would  not  be  a  reasonable  exercise  of  his 
right  to  resist,  and  such  killing,  if  done  with  express  malice,  as  I  have 
explained  it,  would  be  murder  in  the  first  degree;  otherwise,  if  without 
express  malice.  It  is  for  you  to  say,  from  all  the  evidence,  what  were 
the  facts,  and  whether,  under  all  the  circumstances,  what  the  accused 
did  was  i^asonable  and  proper  and  done  without  express  malice;  and 
you  are  to  judge  this  man  as  the  circumstances  appeared  to  him  at  the 
U  time.''    Later  in  his  charge  the  judge  said: — '*If  the  killing,  under 

^^  the  circumstances  claimed  by  the  defense,  was  done  on  account  of  the 

P,  provocation,  in  a  sudden  heat  of  passion  caused  by  such  provocation, 

^  ^  and  not  of  his  express  malice  and  out  of  the  hatred  of  his  heart,  it  wou Id 

^,  reduce  the  crime  to  manslaughter;  but  if  on  the  other  hand,  he  had 

^^<  ^  hatred  in  his  heart  towards  this  man  and  intended  to  kill  him,  and  the 

^/^  killing  was  the  result  of  deliberate,  willful  and  premeditated  intent,  and 

U^.  not  the  result  of  this  provocation,  it  would  be  murder."  Held  that,  taking 

i'  the  whole  charge  together,  the  jury  could  not  have  failed  to  understand 

^'  that  if  the  kiUing  was  done  in  defense  of  house,  person  or  liberty  from  the 

N  apprehended  assault,  and  without  other  motive,  but  under  such  cir- 

;;^  cumstances  as  to  be  an  unreasonable  exercise  of  the  right  of  defense, 

i  the  prisoner  would  be  guilty  of  manslaughter  only.    (Two  judges  dia- 

^  senting.) 

V  [Aligned  Match  21th— decided  April  Sth,  1888.1 

Indictment  for  murder  in  the  first  degree ;  in  the  Supe- 
rior Court  in  Fairfield  County.  The  case  was  tried  to  the 
jury,  on  the  plea  of  "  not  guilty,'*  before  Torrance^  J.  Ver- 
dict, **  guilty  of  murder  in  the  first  degree,"  and  appeal  by 
the  defendant  for  error  in  the  charge  of  the  court  and  in  the 
refusal  to  charge  as  requested.  The  case  is  fully  stated  in 
the  prevailing  opinion,  and  the  points  made  by  counsel  in 
argument  are  fully  presented  in  the  prevailing  and  dissent- 
ing opinions. 

2>.  B.  Lockwood  and  JJ.  J.  Curtis^  for  the  appellant. 

S.  Fessenden^  State's  Attorney,  and  X  0.  Charnberlam^  for 
the  State. 
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Cabfentbb,  J.  The  facts  of  this  case  are  stated  in  the 
finding  as  follows : 

Upon  the  trial  of  this  cause  to  the  jury,  it  was  shown  by 
uncontradicted  evidence  that  on  the  26th  day  of  January, 
1888,  at  New  Canaan  in  Fairfield  County,  Scheele,  the  pris- 
oner, shot  and  killed  one  Louis  Drucker  of  said  New 
Canaan ;  that  at  the  time  of  the  killing  Drucker  had  in  his 
possession  a  warrant  for  the  arrest  of  Scheele,  for  the  crime 
of  violation  of  the  laws  relating  to  the  sale  of  spirituous 
and  intoxicating  liquors ;  that  Scheele  was  in  his  own  house, 
with  the  doors  and  windows  fastened  against  the  entrance 
of  Drucker,  and  that  Drucker,  having  a  short  time  before 
tried  to  enter  the  house,  was  with  his  assistants  on  the  land 
of  the  prisoner,  and  in  the  act  of  approaching  the  house,  for 
the  purpose  of  executing  the  warrant. 

The  State  claimed,  and  offered  evidence  to  prove,  that  at 
the  time  Drucker  was  a  lawfully  elected  and  qualified  con- 
stable of  New  Canaan;  that  on  said  day  he  went  to  the 
house  of  Scheele,  for  the  purpose  of  lawfully  arresting  him 
upon  the  complaint,  which  he  then  had  in  his  hand  for  ser- 
vice ;  that  be  tried  the  doors  of  the  house  and  found  them 
locked,  and  that  some  words  passed  between  Drucker  and 
the  prisoner ;  that  Drucker  then  went  to  the  village  of  New 
Canaan  for  assistance,  and  returned  to  the  house  in  about 
fifteen  minutes,  and  on  approaching  within  nineteen  feet  of 
the  house,  the  prisoner,  without  warning  Drucker  or  saying 
a  word  as  to  his  intention,  fired  a  gun  loaded  with  shot  at 
Drucker,  killing  him  instantly. 

The  State  further  claimed,  and  offered  evidence  to  prove, 
that  prior  to  the  killing  the  prisoner  had  a  quarrel  with 
Drucker,  and  had  a  bitter  feeling  towards  him,  and  had 
made  threats  against  him  and  planned  to  murder  him ;  and 
in  proof  thereof,  among  other  witnesses,  offered  as  a  wit- 
ness Charles  Seacord,  whd  testified  that  on  the  25th  day  of 
December,  1887,  while  in  his  custody  under  arrest,  the  pris- 
oner asked  him  where  the  "damned  Jew"  was,  meaning 
Drucker,  saying  "I'll  fix  him  so  he  will  stay  fixed,  and  he 
will  not  be  dogging  me  around  any  more ; "  also  Charles 
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Griebel,  who  testified  that  two  weeks  before  the  shooting 
Scheele  said  to  him  that  ^^  Drucker,  Hawley  and  others  were 
troubling  him,  and  that  if  he  could  get  rid  of  these  men  he 
would  be  willing  to  die  for  it ; "  also  Frank  F.  Sanford,  who 
testified  that  he  was  at  Scheele's  house  on  Christmas  day, 
1887,  and  while  there  and  while  Drucker  was  searching  his 
house  on  a  search-warrant,  Scheele  wanted  to  go  to  his  room, 
sajf-ing  that  he  ^^had  something  there,  which  if  he  had  it,  he 
would  rip  him  (Drucker)  up,"  and  that  he  also  said,  '^what 
they  want  in  New  Canaan  was  three  men  like  them  in 
Chicago ; "  and  also  Ezra  S.  Hall,  who  testified  that  after  the 
killing,  when  he  told  Scheele  that  he  had  killed  Drucker,  he 
replied,  ^*  I  don't  care  a  damn,  I  am  glad  of  it/' 

The  State  also,  for  the  purpose  of  showing  deliberation 
and  premeditation,  offered  as  a  witness  Mary  Banzhalf,  who 
testified  that  five  minutes  after  Drucker  had  left  the  bouse 
the  first  time,  Scheele  began  to  nail  up  the  windows  of  his 
ho^se,  and  that  he  broke  pieces  of  glass  out  of  one  of  the 
windows  in  the  second  story,  and  that  she  saw  a  hand  pull 
out  the  broken  glass ;  and  the  State  also  offered  evidence 
that  Scheele  fired  the  gun  out  of  the  window  so  broken. 

The  defense  claimed,  and  offered  the  testimony  of  the 
prisoner  to  prove,  that  Drucker  intended,  if  necessary,  to 
enter  the  house  by  force,  and  to  take  him,  dead  or  alive,  and 
that  he  believed  that  he  so  intended  to  do.  The  defense 
also  claimed,  from  the  testimony  of  certain  witnesses  for  the 
State,  that  Drucker  when  approaching  Scheele's  house  the 
second  time,  intended  and  was  about  to  break  into  the  house 
unlawfully  and  arrest  Scheele  in  an  unlawful  manner,  and 
that  Scheele  so  believed,  and  was  justified  in  so  believing. 
The  State  denied  this  claim,  and  from  the  whole  evidence 
claimed  that  Scheele  neither  believed,  nor  was  justified  in 
believing,  that  Drucker  intended  or  was  about  to  break  into 
the  house  unlawfully  or  to  make  the  arrest  unlawfully. 

The  defense  also  claimed,  and  offered  evidence  to  prove, 
that  the  prisoner  was  of  unsound  mind  at  the  time  of  the 
killing;  that  immediately  after  killing  Drucker  he  attempted 
to  kill  himself,  by  firing  four  small  bullets  from  a  pocket 
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pistol,  one  into  his  head  and  thi'ee  into  his  body ;  and  by  such 
action,  and  his  conduct  before  and  at  the  time  of  the  shoot- 
ing, claimed  to  have  proved  that  he  'whs  incapable  of  form- 
ing a  deliberate  intent  to  kill ;  at  least,  incapable  of  forming 
an  intent  to  commit  the  crime  of  murder  in  the  first  degree. 
The  State  claimed,  and  offered  evidence  to  prove,  that  the 
prisoner  was  of  sound  mind  at  the  time  of  the  commission 
of  the  crime,  and  that  he  was  capable  of  forming  a  deliberate 
and  premeditated  intent  to  take  the  life  of  Drucker,  and 
also  that  Drucker  had  no  intention  to  enter  the  house  by 
force,  or  to  make  the  arrest  of  the  prisoner  in  any  other  than 
a  lawful  manner,  and  that  there  was  nothing  in  the  conduct 
or  language  of  Dmcker  to  indicate  any  such  intention,  or 
to  induce  such  belief  on  the  part  of  Scheele,  and  that  Scheele 
did  not  in  fact  believe  it. 

Upon  the  evidence  so  offered  the  State  claimed  that  Scheele 
willfully,  deliberately  and  premeditatedly,  and  of  his  malice 
aforethought,  killed  Drucker,  and  thereby  committed  the 
crime  of  murder  in  the  fii-st  degree* 

The  prisoner  was  convicted  of  murder  in  the  first  degree, 
and  appealed  to  this  court.  The  reasons  of  appeal  relate  to 
the  charge  to  the  jury  and  the  refusal  of  the  court  to  charge 
as  requested. 

The  part  of  the  charge  complained  of  in  the  second  rea- 
son of  appeal  is  as  follows : — 

**  If  you  find  that  the  deceased  entered  upon  said  land 
and  was  approaching  said  house  for  the  purpose  of  breaking 
into  the  house  to  arrest  the  accused  in  an  illegal  manner, 
and  the  accused,  under  the  circumstances,  had  reason  to 
believe,  and  did  believe,  that  the  deceased  was  about  to  cany 
such  purpose  into  immediate  execution  by  an  assault  upon 
the  house,  the  accused  had  the  right  to  make  all  reasonable 
resistance  to  prevent  the  deceased  from  executing  said  pur- 
pose ;  and  if  you  find  that,  under  the  circumstances,  the 
accused,  without  saying  a  word  to  the  deceased  by  way  of 
warning  or  otherwise,  and  while  the  deceased  was  at  some 
considemble  distance  from  the  house,  and  had  made  no 
actual  assault  upon  it,  as  claimed  by  the  State,  shot  at  and 
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killed  him,  suefa  an  act  would  not  be  a  reasonable  exercise 
of  the  right  of  the  accused  to  resist  under  such  circum- 
stances, and  such  killing,  if  done  with  express  malice  afoi*e- 
thought,  as  I  have  explained  it,  would  be  murder  in  the  first 
degree ;  but  if  done  without  such  express  malice  afore- 
thought, but  with  implied  malice,  would  be  murder  in  the 
second  degree.  It  is  for  you  to  say,  as  a  question  of  fact, 
from  all  the  evidence  in  the  case,  what  were  the  facts  and 
circumstances  under  which  the  killing  was  done,  and 
whether,  under  all  the  circumstances,  what  the  accused  did 
was  reasonable  and  proper,  and  done  without  express  malioe; 
and  ydu  are  to  judge  this  mim  as  the  circumstances  appeared 
to  him  at  the  time." 

Counsel  for  the  defense  claim  ^  that,  on  the  facts  assumed 
by  the  court  to  be  proved,  the  instructions  given  were  not 
correct  and  adapted  to  the  issue,  or  sufficient  for  the  guid- 
ance of  the  jury  in  the  case  before  them ;  for  while  the 
court  charges  the  jury  that  the  action  of  the  prisoner  in 
firing  upon  the  deceased  nineteen  feet  from  the  house, 
and  without  warning,  is  an  unreasonable  exercise  of  his 
right  of  defense,  the  court  fails  to  say  that  if  the  shooting 
was  done  in  defense  of  house«  person  or  liberty  from,  an 
unlawful  assault,  or  one  about  to  be  made,  and  from  no 
other  motive,  the  prisoner  would  be  guilty  of  manslaughter." 

This  claim  assumes,  what  the  record  will  not  warrant,  that 
the  evidence  was  such  as  to  require  a  charge  upon  the 
theory  that  the  prisoner's  sole  motive  was  to  defend  his 
house  and  person  by  repelling  an  attack  which  be  supposed 
was  about  to  be  made  upon  them  by  the  deceased;  for 
there  was  evidence,  and  pretty  strong  evidence,  that  the 
prisoner  was  actuated  by  express  malice.  If  so  there  was 
also  the  motive  of  revenge  or  the  gratification  of  malice. 
The  criticism  is  based  upon  the  theory  that  it  was  the  duty 
of  the  court  to  ignore  all  evidence  tending  to  prove  such  a 
motive  and  submit  this  part  of  the  case  to  the  jury  on  the 
motive  of  defense  alone.  The  case  did  not  call  for  that; 
therefore  we  think  the  court  properly  submitted  to  them  the 
whole  question  of  motive,  whether  of  defense  or  of  malice. 
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If  there  was  express  malice,  there  were  necessarily  motives 
apart  from  those  of  self-protection.  It  is  conceded  that 
motives  of  defense,  in  order  to  avail  the  prisoner,  must  have 
been  the  only  ones  ;  for  coonsel  certainly  do  not  go  so  far 
as  to  claim  that,  if  there  was  occasion  to  defend  person  or 
property  or  both,  the  prisoner  might  avail  himself  of  that 
occasion  to  deliberately  and  of  his  express  malice  take  the 
life  of  the  assailant  for  other  reasons,  and  incur  no  greater  risk 
than  the  penalty  for  manslaughter. 

"And  such  killing,  if  done  with  express  malice  afore- 
thought, as  I  have  explained  it,  would  be  murder  in  the 
first  degree.'*  This  sentence  is  objected  to  as  telling  the 
jury  in  effect  that  the  shooting  not  being  justifiable,  the 
prisoner  is  guilty  of  murder  in  the  first  degree.  We  dd  not 
think  that  that  expresses  fairly  the  meaning  of  the  charge,  the 
whole  of  which  is  to  be  taken  together  in  determining  its 
meaning.  The  court  very  fully  and  fairly  explained  malice 
to  the  jury,  and  the  distinction  between  express  and  implied 
malice;  and  also  an  unlawful  killing  without  malice;  and 
the  jury  was  distinctly  told  repeatedly  that  express  malice 
was  essential  to  the  crime  of'  murder  in  the  first  degree. 
We  cannot  interpret  the  charge  as  giving  the  jury  to  under- 
stand that  an  intent  to  take  life  unlawfully  was  necessarily 
equivalent  to  express  malice,  or  that  any  form  of  killing 
without  malice  would  be  murder.  It  seems  impossible  that 
the  jury  could  have  received  the  impression  that  the  killing, 
if  without  malice,  could  be  murder  in  the  first  degree.  The 
jury  could  not  fail  to  understand  that  if  the  shooting  was 
done  in  defense  of  house,  person  or  liberty  from  the  appre- 
hended assault,  and  without  oth^r  motives,  consequently 
without  malice,  but  under  such  circumstances  as  to  be  an 
unreasonable  exercise  of  the  right  of  defense,  the  prisoner 
would  be  guilty  of  manslaughter  only. 

But  if  it  be  conceded  that  the  defense  was  entitled  to  a 
charge  which  would  or  might  take  from  the  jury  the  ques- 
tion of  malice,  and  require  them  to  pass  upon  the  case  upon 
tl)e  theory  that  malice  was  wholly  wanting,  then  we  think 
that  the  jury  were  told,  in  substance,  all  that  the  defense 
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now  claims  that  they  should  have  been  told,  in  the  court's 
respouse  to  the  defendant's  requests.  But  aside  fi'om  that, 
the  jury  were  not  required  to  take  that  view  of  the  case,  or 
to  co4sider  it  in  that  aspect,  for  they  found,  and  must  have 
found,  that  the  killing  was  willful,  deliberate,  and  premedi- 
tated ;  or,  as  the  court  expressed  it,  ^^  of  his  express  malioe 
and  out  of  the  hatred  of  his  heart." 

It  is  also  claimed  that  the  court  erred  in  stating  as  a 
matter  of  law,  that  under  the  circumstances  of  the  case  there 
outlined,  the  killing  would  be  an  unreasonable  exercise  of 
the  right  of  defense.  But  counsel  in  their  requests  and  in 
their  arguments  admit  that  it  was  an  unreasonable  exercise 
of  the  right  of  defense ;  for  they  claim  that  the  offense  w^ 
manslaughter ;  whereas  if  it  had  been  a  reasonable  exercise 
of  the  right  the  act  was  justifiable  and  not  a  crime  at  all. 
Moreover,  the  opinion  expressed  by  the  court  was  based  on 
the  assumption  that  the  facts  as  claimed  by  the  State  were 
proved,  and  on  that  assumption  was  obviously  correct. 
Again :  the  court  submitted  it  to  the  jury  "to  say  from  all  tlie 
evidence  in  the  case  what  were  the  facts  and  circumstances 
under  which  the  killing  was  done,  and  whether,  under  all 
the  circumstances,  what  the  accused  did  was  reasonable  and 
proper  and  done  without  express  malice." 

The  third  reason  of  appeal  arises  upon  the  court's  response 
to  the  prisoner's  seventeenth  request  to  charge  the  jury, 
which  request  and  answer  are  as  follows : 

"If  the  jury  find  that  the  deceased  was  not  in  fact 
attempting  to  make  a  forcible  and  unlawful  entry  into  the 
dwelling  house  of  the  prisoner,  yet  if  they  are  of  opinion 
that  the  deceased  and  his  party  were  on  the  point  of  unlaw- 
fully breaking  in,  or  likely  to  do  so,  and  under  such  circum- 
stances as  to  raise  a  reasonable  belief  in  the  prisoner's  mind 
that  such  was  their  intent,  and  that  imminent  danger  of  great 
bodily  harm  was  threatened  him,  and  under  this  belief  he 
fired  the  shot,  such  circumstances  are  a  sufficient  provocation 
to  make  the  killing  manslaughter  and  not  murder."  To 
this  the  judge  responded: — "I  charge  that,  gentlemen,  with 
this  limitation :  if  this  killing,  under  the  circumstances  here 
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claimed,  was  done  on  account  of  the  provocation,  in  a  sud- 
den heat  of  passion  caused  by  such  provocation,  and  not  of 
his  express  malice  and  out  of  the  hatred  of  his  heart,  that  is 
tthe  law.  It  would,  under  such  circumstances,  reduce  the 
crime  to  manslaughter.  But  if,  on  the  other  hand,  under 
the  circumstances  stated  in  this  request,  he  had  hatred  in 
his  heart  toward  this  man,  and  intended  to  kill  him,  and  the 
killing  was  the  result  of  deliberate,  willful  and' premeditated 
intent,  and  not  the  result  of  this  provocation,  it  would  not 
reduce  the  crime  to  manslaughter  at  all,  but  in  such  case 
would  be  murder." 

It  will  be  observed  that  one  of  the  assumed  facts  on 
which  this  request  is  based  is,  that  there  was  a  reasonable 
belief  in  the  prisoner's  mind  that  he  was  in  ^^ imminent 
danger  of  great  bodily  harm."  That  claim  need  not  be  con- 
sidered in  this  connection,  because  that  was  the  subject  of  a 
distinct  request,  and  the  court  charged  as  requested.  We 
quote  the  request  and  charge. 

**  If  the  jury  find  that  the  prisoner  was  occupying  a  dwell- 
ing house,  and  resisting  an  unlawful  attempt  to  enter  his 
house  by  force,  and  fired  the  shot  under  such  circumstances 
as  would  produce  in  his  mind  a  reasonable  belief  of  imminent 
danger  of  great  bodily  harm  or  death,  the  killing  of  his 
assailant  is  not  criminal,  but  excusable."  To  which  the 
judge  responded : — ^^  If  you  find  such  a  state  of  facts  to  exist 
in  this  case,  gentlemen,  that  is  the  law.  If  you  find  that 
this  man,  under  the  circumstances,  within  the  language  of 
this  request,  was  occupying  his  dwelling  house,  and  resist- 
ing an  unlawful  attempt  to  enter  the  house  by  force,  and 
that  he  fired  the  shot  under  such  circumstances  as  would 
produce  in  his  mind — ^judging  him  by  the  circumstances  as 
they  appeared  to  him — a  reasonable  belief  of  imminent  dan- 
ger of  great  bodily  harm  or  death,  the  killing  of  his  assailant 
is  not  criminal,  but  excusable." 

We  return  now  to  the  seventeenth  request.  There  can 
be  no  objection  to  the  court's  response  to  that.  The  jury 
were  properly  required  to  find  whether  the  homicide  was 
the  result  of  passion  and  excitement  caused  by  the  provocH« 
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tion,  or  ^was  the  result  ^  of  bis  express  malice,  and  out  of  the 
hatred  of  his  heart."  Of  course  the  jury  found  tibe  latter  to 
be  true. 

[;  i  It  is  not  a  fair  interpretation  of  the  charge  to  say  that  the* 

M  jury  were  told  that  if  they  found ^Hhat  this  man  was  defend- 

ing his  house,  person  or  liberty  and  acted  with  any  delibera* 
'  tion  whatever,  and  was  not  in  a  sudden  heat  of  passion,  then 

they  must  find  him  guilty  of  murder.*'  There  is  another 
side  to  it.  This  particular  portion  of  the  charge — and  in 
that  it  agrees  with  the  tenor  of  the  whole  charge — ^instructed 

,^  .  the  jury  to  inquire  whether  "the  killing  was  the  result  of 

, «  deliberate,  willful  and  premeditated  intent,  and  not  the  result 

of  this  provocation;"  and  that  if  it  was,   "it  would  not 

reduce  the  crime  to  manslaughter  at  all,  but  in  such  case 

would  be  murder." 

The  eighteenth  request,  and  the  response  thereto,  were  as 
follows: 

^  "If  the  jury  find  that  the  deceased  was  not  in  fact  attempt- 

ing to  make  a  forcible  and  unlawful  entry  into  the  dwelling 
house  of  the  prisoner,  yet  if  they  believe  that  the  deceased 
and  his  party  were  on  the  point  of  breaking  in,  or  likely  to 
do  so,  and  under  such  circumstances  as'  to  raise  a  reasonable 
l>elief  in  the  prisoner's  mind  that  such  was  their  intent,  and 
that  he  would  be  powerless  to  prevent  their  entrance  by  the 
exercise  of  a  less  degree  of  force  than  that  applied,  or  such 
a  degree  of  force  less  promptly  applied,  such  circumstances 
are  a  sufficient  provocation  to  make  the  killing  manslaugh- 
ter and  not  murder."     The  instruction  given  was  as  follows : 

j  "  Gentlemen,  if  you  find   the  foots  as  here  claimed,  the 

law  is  so ;  with  the  limitation  stated  under  the  other  re- 

I  quest,  that  under  all  the  circumstances  the  shooting  was  the 

result  of  a  sudden  heat  of  passion  arising  from  this  provoca- 
tion; that  the  prisoner  under  all  the  circumstances  had 
reason  to  be  provoked;  that  as  he  looked  at  it,  as  the  cir- 

I  cumstances  appeared  to  him,  he  was  suddenly  carried  beyond 

a  control  of  his  will  by  an  excess  of  passion,  caused  by  such 
provocation,  and  that  the  shooting  was  not  the  result  of 

!  malice." 
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Here  the  defense  called  attention  to  the  facts  and  circum- 
stances tending  to  prove  a  provocation,  and  on  which  the 
request  was  based,  and  asked  the  court  to  consider  them 
without  regard  to  the  evidence  tending  to  prove  malice, 
and  to  say  that  such  circumstances  are  a  sufficient  provoca- 
tion to  make  the  killing  manslaughter  and  not  murder.  It 
was  not  the  duty  of  the  court  so  to  charge  without  qualifica- 
tion or  limitation,  and  such  a  charge  would  not  have  been 
adapted  to  the  facts  and  claims  of  the  parties.  Here  too 
the  jury  were  properly  told  in  substance  to  inquire  whether 
the  killing  was  with  or  without  malice. 

The  prisoner's  counsel,  under  the  fourth  head  of  their 
brief,  enlarge  upon  the  objections  raised  in  the  second  and 
third  heads.  Here  they  admit  that  the  law  as  given  by  the 
court  may  be  a  sufficientiy  correct  gen^eral  statement,  but 
claim  that  it  fails  to  be  correct  when  applied  to  a  case  like 
this,  where  a  homicide  is  claimed  to  have  been  committed  in 
defense  of  house,  liberty  or  person. 

The  objections  made  by  the  defense,  and  the  whole  course 
of  the  argument,  seem  to  imply  a  claim  that  if  the  element 
of  defense  of  property  or  person  was  involved  in  the  act,  the 
offense,  as  matter  of  law,  could  not  be  greater  than  man- 
slaughter, no  matter  how  strong  the  evidence  might  be  of 
express  malice.  That  cannot  be  the  law.  It  was  for  the 
jury  to  say  whether  there  was  malice  and  consequent  murder. 

In  support  of  their  claim  counsel  cite  Commonwealth  v. 
Carey^  12  Cush.,  246.  In  that  case  the  prisoner  had  broken 
into  the  ticket  office  of  a  railroad  company,  but  there  was 
no  evidence  that  he  bad  stolen  anything.  The  deceased, 
wlio  was  a  constable,  caught  him  in  the  ticket  office  and 
arrested  him.  The  prisoner  attempted  to  escape  and  was 
pursued  by  the  deceased.  The  prisoner  turned  around  with 
a  pistol  in  his  hand  and  told  the  deceased  to  go  back  or  he 
would  shoot  him.  The  deceased  stopped,  but  did  not  go 
back,  and  the  prisoner  shot  him.  On  the  sole  ground  that 
the  deceased  had  no  right  to  aiTcst  him  without  a  warrant, 
the  crime  he  had  committed  not  being  a  felony,  the  court 
held  tiiat  the  homicide  was  manslaughter  and  not  murder. 
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Shaw,  C.  J.,  said :  "  The  court  were  of  opinion,  and  pro- 
posed to  instruct  the  jury,  that  if  a  prisoner  is  unlawfully 
arrested,  and  if  in  resisting  the  arrest,  or  attempting  to  escape 
lie  takes  the  life  of  the  person  «o  arresting .  him,  although 
the  act  is  not  justifiable  and/  amounts  in  law  to  a  criminal 
homicide,  yet  it  is  not  homicide  with  n^alice  aforethought, 
\vhich  is  necessary  to  constitute  murder,  but  it  will,  in  con- 
templation of  law,  be  manslaughter.  This  was  a  principle 
somewhat  technical,  but  yet  well  established  by  law ;  that 
although  in  many  cases,  and  even  in  the  present  case,  if  the 
evidence  already  offered  should  remain  uncontroverted,  the 
act  might  be  done  under  such  circumstances  of  deliberate 
cruelty  as  would  equal  or  surpass,  in  point  of  atrocity  and 
moral  turpitude,  n^iny  cases  recognized  as  murder,  yet  the 
prisoner  must  be  tried  by  the  rules  of  law  and  not  by  the 
aggravation  of  the  offense  as  tried  and  tested  by  another 
and  different  standard." 

Thus  the  question  whether  it  was  murder  or  manslaugh- 
ter depended  upon  the  common  law  distinction  between 
felony  and  minor  offenses,  a  distinction  without  much  sig- 
nificance at  the  present  day,  and  one  with  which,  presump- 
tively, both  the  prisoner  and  his  victim  were  not  familiar 
instead  of  upon  the  facts  attending  the  homicide  and  the 
animus  of  the  prisoner.  Murder  was  then,  (in  1868,)  but 
one  offense,  having  been  divided  into  the  first  and  second 
degrees  five  years  later.  As  it  was  either  a  capital  offense 
or  manslaughter,  we  can  appreciate  the  willingness  and  even 
the  desire  of  the  court  to  regard  it  as  the  lesser  offense. 
But  aside  from  this,  there  was  no  evidence  of  previous  ill- 
will  or  animosity  toward  the  deceased ;  and  the  prisoner 
gave  him  warning,  thus  indicating  a  desire  to  escape  with- 
out taking  life ;  while  in  this  case  there  was  evidence  of 
express  malice,  indicating  a  desire  to  take  life,  and  the  act 
was  perpetrated  without  caution  or  warning.  On  the  whole 
we  can  hardly  regard  that  case  as  a  controlling  authority. 

In  State  v.  Patterson,  46  Verm.,  808,  the  court  treats 
mainly  of  justifiable  homicide  in  defense  of  one's  dwelling 
house.    The  question  of  manslaughter  in  such  cases  is  indeed 
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spoken  of;  but  we  do  not  find  in  that  case  any  authority 
for  the  proposition  that,  if  an  officer  is  about  to  enter  a  house 
unlawfully,  in  the  daytime,  for  the  purpose  of  arresting  the 
occupant  for  a  misdemeanor,  and  the  occupant,  out  of  the 
hatred  of  his  heart  and  of  express  malice  kills  the  officer, 
the  crime,  as  matter  of  law,  is  manslaughter  only.  The  law 
of  self-defense,  or  the  defense  of  one's  domicil,  does  not 
require  the  giving  to  evil  minded  persons  an  opportunity  to 
take  the  life  of  another  on  such  easy  terms. 

In  Brooks  v.  Commonwealth,  61  Penn.  St.,  352,  a  theft  was 
committed  in  a  house.  Soon  after  the  owner  and  his  brother 
pursued  the  thieves  and  overtook  them.  In  attempting  to 
arrest  them  the  brother  was  killed.  The  prisoners  were  in- 
dicted for  murder.  On  the  trial  the  court  was  asked  to 
charge  that  the  pursuers,  not  being  public  officers,  had  qo 
authority  to  arrest,  the  arrest  was  illegal,  and  the  killing 
was  not  murder  but  manslaughter.  The  court  refused  so  to 
charge.  It  was  held  not  to  be  error,  as  so  to  charge  would 
have  taken  the  whole  case  from  the  jury.  The  syllabus 
says : — "  If  the  arrest  had  been  illegal,  it  was  still  for  the 
jury  to  determine  whether  the  killing  was  without  malice 
and  arose  from  a  sudden  heat  upon  the  arrest.*'  In  the 
course  of  the  opinion  the  court  says: — "An  innocent  man 
is  unconscious  of  guilt,  and  may  stand  on  his  own  defense. 
When  assailed  under  a  pretense  which  is  false  his  natural 
passion  rises,  and  he  turns  upon  his  assailant  with  indigna* 
tion  and  anger.  To  be  arrested  without  cause  is  to  the 
innocent  great  provocation.  If  in  the  frenzy  of  passion  he 
loses  his.  self-control  and  kills  his  assailant,  the  law  so  far 
regards  his  infirmity  that  it  acquits  him  of  malicious  homi- 
cide. But  this  is  not  the  condition  of  the  felon.  Ck)nscious 
o/  his  crime  he  has  no  just  provocation  ;  he  knows  his  vio- 
lation of  law,  and  that  duty  demands  his  capture.  Then 
passion  is  wickedness  and  resistance  is  crime.  Neither 
reason  nor  law  accords  to  him  that  sense  of  outrage  which 
springs  into  a  mind  unconscious  of  offense,  and  makes  it 
stand  in  defense  of  personal  liberty.  On  the  contrary, 
fear  settles  upon  his  heart,  and  when  he  uplifts  his  hand 
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the  act  ifi  prompted  by  wicked  hate  and  the  fear  of  punisli- 
ment.  .  •  ^  .  A  sense  of  guilt  cannot  arouse  honest  indigna- 
tion in  the  breast,  and  therefore  cannot  extenuate  a  cruel 
and  willful  murder  to  manslaughter.'' 

That  case  in  some  of  its  features  reseml^les  this;  and 
especially  in  respect  to  the  all-important  fact  that  there  is 
evidence  of  express  malice,  the  existence  of  which,  under  the 
charge  of  the  court,  has  been  found  by  the  jury.  Of  course 
the  observations  in  that  case  have  no  application  to  a  case 
where  an  innocent  man  is  being  lawfully  arrested.  Nor  do 
they  apply  in  full  force  to  the  case  at  bar;  but  they  are 
applicable  to  some  extent.  The  officer  was  attempting  to 
arrest  the  prisoner  for  a  violation  of  the  law  relating  to  the 
sale  of  spirituous  liquors.  Whether  guilty  or  innocent  it 
was  his  duty  aa  a  law-abiding  citizen  to  submit  to  the  arrest. 
Men  generally,  uninfluenced  by  passion,  would  have  done 
so.  Had  he  done  so,  he  would  have  been  discharged  as 
innocent  or  have  received  a  comparatively  light  punishment 
for  his  offense,  and  no  serious  consequences  would  have 
resulted.  His  house  would  have  received  no  harm,  and  bis 
life  and  the  life  of  the  officer  would  have  been  saved.  True, 
he  was  not  bound  to  submit  to  an  illegal  arrest.  He  had  a 
strict  legal  right  to  fortify  himself  in  his  castle,  and  to  resist 
an  attack  upon  it  by  all  lawful  means.  If  resistance  by 
lawful  means  results  in  death  it  is  excusable  homicide ;  if  by 
unlawful  means,  and  without  malice,  it  is  manslaughter; 
if  by  unlawful  means,  prompted  by  hate  and  malice,  and 
death  in  cool  blood  is  intended,  it  is  murder  in  the  first 
degree.  No  man  who  is  being  wronged  may  take  that  occa- 
sion to  deliberately  murder  the  wrongdoer. 

In  Bafferty  v.  The  People,  69  111.,  Ill,  the  prisoner  was 
being  arrested  for  violating  a  by-law  of  the  city  of  Chicago,  on 
a  warrant  signed  in  blank  by  a  magistrate,  and  subsequently 
filled  out  by  a  sergeant  of  police,  who  gave  it  to  a  policeman 
to  serve.  The  officer  and  the  deceased  attempted  to  arrest 
the  prisoner,  when  the  homicide  occurred.  It  was  held  that 
the  warrant  was  void,  and  the  crime  manslaughter  only. 
The  court  says: — ^*His  name  was  inserted  in  the  warrant 
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by  the  sergeant  of  police,  after  it  had  been  delivered  to  him 
by  the  magistrate,  without  authority.  These  facts,  if  found 
by  the  jury,  should  determine  the  character  of  the  homicide 
to  be  manslaughter,  imless  the  proof  showed  express  malice 
towards  the  deceased.^'* 

The  existence  of  proof  of  express  malice  is  what  distin- 
guishes this  case  from  that. 

The  same  case  was  subsequently  before  the  court,  (72  111., 
37,)  and  a  portion  of  the  syllabus  reads  as  follows : — 

**4.  If  an  officer  be  resisted  and  killed  by  one  whom  he  is 
illegally  attempting  to  arrest,  and  it  appears  that  the  party 
who  does  the  killing  was  actuated  by  previous  or  express 
malice  in  so  doing,  such  killing  is  murder,  notwithstanding 
the  illegality  of  the  attempted  arrest." 

"7.  When  a  party  procures  a  weapon  for  the  express  pur- 
pose of  resisting  an  arrest,  whether  legal  or  illegal,  by  a 
particular  oflBcer  or  by  one  of  a  particular  class  of  oflBcers, 
and  such  officer  attempts  to  arrest  him,  and,  before  any  vio- 
lence is  done  or  offered  to  him,  he  kills  such  officer  with  the 
weapon  thus  provided,  the  jury  will  be  justified  in  finding 
that  he  was  actuated  by  previous  or  express  malice,  and  the 
killing  is  murder,  notwithstanding  the  attempted  arrest  was 
illegal." 

On  .the  trial  then  under  review  were  two  important  ques- 
tions of  fact : — 1.  Was  the  deceased  participating  in  the  at- 
tempted illegal  arrest?.  2.  Was  the  prisoner  actuated  by 
express  malice  ?  The  court  in  its  opinion  says : — ''  But  there 
is  another  view  of  the  evidence  which  would  entirely  over- 
ride the  questions  of  illegal  arrest  or  O'Meara's  participation 
in  it,  and  that  was  the  evidence  of  previous  or  express  malice. 
Only  three  days  previously,  the  prisoner  declared,  in  sub- 
stance, that  no  Bridgeport  policeman  should  arrest  him 
while  he  had  a  pistol.  It  appears  that,  although  finding  him 
in  the  saloon  was  a  matter  of  pure  accident,  he  was  already 
prepared  with  the  very  weapon  alluded  to  in  his  threat. 
These  officers  were  Bridgeport  policemen,  and  it  appears 
that  he  did  not  use  it  upon  the  deceased  merely  because  he 
was  preventing  his  egress  from  the  saloon,  but  when  he  had 
Vol.  Lvn — 21 
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shot  him  through  the  breast,  then,  without  offering  to  go  out 
of  the  door,  he  instantly  turned  around  and  fired  two^sbots 
at  Scanlon,  who  was  back  of  him,  and  had  no  agency  in  pre- 
venting egress  from  the  room,  either  by  personal  violence  or 
constructively  by  guarding  the  door." 

In  the  present  case  the  prisoner  testified  that  he  believed 
that  Drucker  intended,  if  necessary,  to  enter  the  house  by 
force,  and  that  he  intended  to  take  the  prisoner  "  dead  or 
alive ; "  and  that  he  believed  that  he  intended  so  to  do. 
Whether  there  was  other  evidence  tending  to  prove  that  the 
officer  intended  great  bodily  harm  we  know  not;  but,  as  we 
have  Seen,  the  question  whether  the  prisoner  was  in  immi- 
nent danger  of  great  bodily  harm,  or  death,  or  that  he  be- 
lieved that  he  was,  was  submitted  to  the  jury,  and  the  verdict 
was  an  emphatic  negative  answer.  The  prisoner  therefore 
cannot  be  regarded  as  defending  his  life  or  himself  against 
great  bodily  harm,  but  simply  as  defending  his  house  against 
an  unlawful  entry  by  parties  whom  he  knew,  in  the  day- 
time, for  the  purpose  of  executing  a  lawful  warrant,  and  his 
pei-son  against  an  unlawful  arrest  by  reason  of  such  unlaw- 
ful entry. 

If,  in  making  such  defense,  the  prisoner  had  not  intended 
to  kill  the  deceased,  but  had,  by  an  unreasonable  defense, 
unintentionally  killed  him,  the  crime  would  have  been  man- 
slaughter. If  the  prisoner  had  warned  him  of  his  intention, 
had  commanded  him  to  desist,  had  given  him  a  reasonable 
opportunity  to  desist  before  shooting,  the  offense  could 
hardly  have  been  regarded  as  greater  than  manslaughter. 
Now  take  the  case  as  it  was.  There  was  evidence  tending 
to  prove  that,  prior  to  the  killing,  the  prisoner  had  a  quarrel 
with  Drucker,  and  had  a  bitter  feeling  towards  him,  had 
made  threats  against  him,  and  had  planned  to  murder  him. 
He  asked  one  witness  where  the  "  damned  Jew  "  was,  mean- 
ing Drucker,  saying — "  I'll  fix  him  so  he  will  stay  fixed,  and 
he  will  not  be  dogging  me  around  any  more.''  About  two 
weeks  before  the  shooting  he  said  to  another  witness,  that 
'*  Drucker,  Hawley  and  others  were  troubling  him,  and  that 
if  he  could  get  rid  of  these  men  he  would  be  willing  to  die 
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for  it."  On  one  occasion,  while  Drucker  was  searching  his 
house  on  a  search-warrant,  he  wanted  to  go  to  his  room,  say- 
ing he  ^^  had  something  there,  which  if  he  bad  it  he  would 
rip  him  up."  He  also  said — "What  they  want  in  New 
Canaan  was  three  men  like  them  in  Chicago."  Anqther 
witness  testified  that  five  minutes  after  Drucker  left  the 
house  the  first  time,  the  prisoner  began  to  nail  up  the  win- 
dows of  his  house,  and  that  he  broke  pieces  of  glass  out  of 
on6  of  the  windows  in  the  second  story.  The  State  also 
claimed  to  have  proved  that  he  fired  the  gun  from  the  win- 
dow so  broken. 

Now,  suppose  that  the  jury  believed  this  evidence,  as  they 
must  have  done;  is  it  possible  that  the  offense  in  law,. by 
reason  of  the  defense  of  his  house  and  of  his  person  from 
such  unlawful  aiTCst,  is  manslaughter  only?  Is  that  the 
protection  which  the  law  throws  around  its  officers?  May 
any  one  who  has  murder  in  his  heart  and  desires  to  kill  an 
officer,  and  who  is  about  to  be  arrested  for  a  misdemeanor, 
fortify  himself  in  his  dwelling  house,  and  on  the  approach 
of  the  officer,  without  notice  or  warning  shoot  him,  "  of  his 
express  malice  and  out  of  the  hatred  of  his  heart." 

A  majority  of  the  court  think  that  the  case  was  properly 
submitted  to  the  jury  and  therefore  find  no  error. 

In  this  opinion  Park,  C.  J.,  and  LooMis,  J.,  concurred. 

Pardee,  J.,  dissenting.  The  accused  offered  evidence 
tending  to  prove,  and  claimed  that  he  had  proved,  that  the 
deceased  intended  to  use  sufficient  force  to  effect  an  entrance 
into  the  house  and  take  him  dead  or  alive ;  that  he  so  be- 
lieved ;  also  that  he  believed,  and  had  reason  for  believing, 
that  the  deceased  intended,  and  was  about  to  effect,  an  un- 
lawful entrance  into  the  house  and  unlawfully  arrest  him. 

These  claims  upon  the  part  of  the  accused  were  supported 
by  admissible  testimony,  which  testimony  it  was  within  the 
legal  power  of  the  jury  to  believe,  if  they  saw  fit  so  to  do. 
Therefore  it  was  a  possible  fact  in  the  case  that  the  deceased 
did  so  intend  and  the  accused  did  so  believe,  and  that  his 
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action  was  wholly  the  result  of  such  belief.  And  upon  such 
possible  fact  he  asked  the  court  to  instruct  the  jury  as  to 
his  legal  rights.     The  court  charged  the  jury  as  follows: 

^^  If  you  find  that  the  deceased  entered  upon  said  land  and 
was  approaching  said  house  for  the  piu^se  of  breaking  into 
the  liouse  to  arrest  the  accused  in  an  illegal  manner,  and  the 
accused,  under  the  circumstances,  had  reason  to  believe,  and 
did  believe,  that  the  deceased  was  about  to  carry  such  pur- 
pose into  immediate  execution  by  an  assault  upon  the  house, 
the  accused  had  the  right  to  make  all  reasonable  resistance 
to  prevent  the  deceased  from  executing  said  purpose;  and 
if  you  find  that,  under  the  circumstances,  the  accused,  with- 
out saying  a  word  to  the  deceased  by  way  of  warning  or 
otherwise,  and  while  the  deceased  was  at  some  considerable 
distance  from  the  house,  and  had  made  no  actual  assault 
upon  it,  as  claimed  by  the  State,  shot  at  and  killed  him,  such 
an  act  would  not  be  a  reasonable  exercise  of  the  right  of  the 
accused  to  resist,  under  such  circumstances,  and  such  killing, 
if  done  with  express  malice  aforethought,  as  I  have  explained 
it,  would  be  murder  in  the  first  degree ;  but  if  done  without 
such  express  malice  aforethought,  but  with  implied  malice, 
would  be  murder  in  the  second  degree.  It  is  for  you  to  say, 
as  a  question  of  fact  from  all  the  evidence  in  the  case,  what 
were  the  facts  and  circumstances  under  which  the  killing 
was  done,  and  whether,  under  all  the  circumstances,  what 
the  accused  did  was  reasonable  and  proper,  and  done  with- 
out express  malice ;  and  you  are  to  judge  this  man  as  the 
circumstances  appeared  to  him  at  the  time." 

If  a  person  approaches  the  house  of  another  with  the  in- 
tent to  make  an  unlawful  entrance  by  force  and  an  unlaw- 
ful arrest  of  the  owner  who  is  therein,  the  latter,  having 
reason  for  believing  such  to  be  his  intent,  and  that  he  is 
about  to  carry  it  into  effect,  may,  for  the  sole  purpose  of 
preventing  the  execution  of  such  unlawful  intent,  make 
resistance  sufficient  in  degree  and  in  time  to  prevent  it. 
He  is  under  no  legal  obligation  to  admit  the  unlawful  intru- 
der or  flee  from  the  house  and  permit  him  to  effect  an 
unlawful  entrance.    If  the  resistance  is  neither  greater  in 
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degree  nor  earlier  in  time  than  is  necessary,  and  it  results 
in  the  death  of  the  assailant,  it  is  justifiable  homicide.  And 
the  slayer  is  to  be  judged  as  the  circumstances  really  ap- 
peared to  him  at  the  moment. 

If  the  resistance  is  unnecessarily  grtot  in  degree  or  early 
in  time,  and  therefore  unreasonable,  and  therefore  unlawful, 
and  results  in  the  death  of  the  assailant,  it  is  manslaughter. 
It  is  not  murder  either  in  the  first  or  second  degree,  although 
the  act  is  the  result  of  premeditation  and  intent,  if  such 
premeditation  and  intent  include  nothing  more  than  defense 
against  the  unlawful  attack. 

The  court  had  previously  instructed  the  jury  that  **to  con- 
stitute '  murder  in  the  first  degree  there  must  have  been  in 
the  mind  of  the  accused,  at  the  time  of  the  homicide,  a 
deliberate,  specific  intent  to  kill,  as  this  is  an  .essential  ele- 
ment of  this  crime.  Such  a  specific,  willful,  deliberate 
intent  to  kill  would  constitute  express  malice  aforethought." 
In  effect,  therefore,  the  jury  were  instructed  that  if  they 
should  find  this  killing  to  have  been  the  result  of  unneces- 
sary force,  or  to  have  been  unnecessarily  soon,  and  therefore 
unlawful,  it  would  be  murder  in  the  first  degi*ee,  if  it  was 
done  in  coolness  and  with  premeditation. 

But,  as  a  matter  of  law,  it  is  possible  for  a  man  to  be 
very  cool,  deliberate  and  determined  in  defending  his  house 
from  an  unlawful  entry  by  force  for  the  purpose  of  making 
an  unlawful  arrest  of  himself,  even  to  the  killing  of  the 
assailant,  by  force  found  to  have  been  unnecessary  in  degree 
and  time,  and  therefore  unlawful,  and  jret  not  to  be  guilty 
of  murder  in  the  first  degree.  If  the  premeditation  and  in- 
tent are  the  result  of  previous  hatred  and  malice,  and  are 
in  any  degree  based  upon  revenge  for  past  injuries,  and 
not  wholly  upon  protection  from  present  danger,  and  if  the 
present  danger  is  used  only  as  an  opportunity  for  such 
revenge,  the  killing  is  murder  in  the  first  degree^ 

The  jury  are  to  determine  in  all  cases  as  to  the  foundation 
of  the  premeditation  and  intent;  al>o  under  instructions  by 
the  court  as  to  the  rule  of  law,  to  determine  the  fact  as  to 
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the  reasonableness  or  unreasonableness  of  the  force  used  in 
repulsion. 

It  cannot  be  said  as  a  matter  of  law  that  under  any  and 
all  circumstances  the  killing  of  such  assailant,  even  without 
warning  and  when  twenty  feet  distant  from  the  house  in  his 
approach,  was  unreasonable  and  therefore  unlawful,  and 
therefore  murder  or  manslaughter  in  some  degree.  It  is  for 
the  jury  to  say,  under  instructions  as*to  the  rule  of  law,  if  a 
warning  was  necessary  and  if  the  killing  at  twenty  feet  dis- 
tant was  unnecessary. 

In  Commonwealth  v.  Carey ^  12  Cush.,  246,  the  facts  were  as 
follows:  One  Hey  wood,  a  constable,  without  a  warrant,  had 
arrested  Carey  for  a  misdemeanor,  a  degree  of  crime  for 
which  in  Massachusetts  a  man  could  not  be  arrested  by  an 
officer  without  a  warrant.  Carey  broke  away  from  Hey- 
wood  and  ran  off ;  Hey  wood  pursued  him.  Carey  knew  he 
was  a  constable.  Carey  carried  a  pistol  in  his  hand,  which 
he  once  or  twice  pointed  at  his  pursuer,  but  said  nothing. 
After  running  about  two  hundred  rods  he  made  a  stand, 
and  told  Heywood,  who  was  within  twenty  feet  of  him,  to 
go  back  or  he  would  shoot  him.  Heywood  stopped,  but 
refused  to  go  back.  Carey  took  aim  and  fired.  The  ball 
took  effect  in  the  constable  s  abdomen,  and  he  died  in  eight- 
een hours.  Shaw,  Ch.  J.,  stated  that  "  the  court  were  of 
the  opinion,  and  proposed  to  instruct  the  jury,  that  if  a  pris- 
oner is  unlawfully  arrested,  and  if  in  resisting  the  arrest  or 
attempting  to  escape  he  takes  the  life  of  the  person  so  arrest- 
ing him,  although  the  act  is  not  justifiable,  and  amounts  to 
a  criminal  homicide,  yet  it  is  not  homicide  with  malice  afore- 
thought, which  is  necessary  to  constitute  murder;  but  it 
will  in  contemplation  of  law  be  manslaughter.  This  was  a 
principle  somewhat  technical,  but  yet  well  established  by 
law,  although  in  many  cases,  even  in  the  present,  the  act 
might  be  done  under  such  circumstances  of  deliberate  cruelty 
as  would  equal  or  surpass  in  point  of  atrocity  or  moral  tur- 
pitude many  cases  recognized  as  murder ;  yet  the  prisoner 
must  be  tried  by  the  rules  of  law,  and  not  by  the  aggrava- 
tion of  the  offense  as  tried  and  tested  by  another  standard." 
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In  Cammontmalih  v.  Drew^  4  Mass.,  895,  Pabsons,  C^.  J., 
said:  *^It  is  a  rule  of  law  that,  where  the  trespass  is  barely, 
against  the*  property  of  another,  not  his  dwelling  house,  it  is 
not  a  provocation  sufficient  to  warrant  the  owner  in  using 
a  deadly  weapon.  ♦  ♦  ♦  If  any  man  under  color  or  claim 
of  legal  authority,  unlawfully  arrest  or  actually  attempt  or 
offer  to  arrest  aiiother,  and  if  he  resist,  and  in  the  resistance 
kill  the  aggressor,  it  will  be  manslaughter.'* 

In  Rafferty  v.  The  People^  69  111.,  Ill,  the  marginal  note 
is:  ^  It  is  a  general  rule  that  when  persons  have  authority  to 
arrest  or  imprison,  and  while  using  the  proper  means  for 
that  'purpose  are  resisted  in  so  doing  and  killed,  it  will  be 
murder  in  all  who  take  part  in  such  resistance.  But  if  the 
officer  exceed  his  authority  the  killing  of  the  officer  in  such 
a  case,  by  the  person  sought  to  be  arrested,  will  not  be  mur- 
der but  manslaughter  only." 

See  also  3  Greenleaf  on  Evidence,  (14th  ed.)  §  128 ;  1 
•Bishop  on  Criminal  Law,  (7th  ed.)  §  868:  Wharton  on 
Criminal  Law,  (4th  ed.)  §  975. 

In  Pond  V.  The  People^  8  Mich.,  150,  it  is  said  in  the  mar- 
ginal note:  *^  A  man  assaulted  in  his  dwelling  is  not  obliged 
to  retreat,  but  nuiy  use  such  means  as  are  absolutely  neces- 
sary to  repel  the  assailant  from  his  house,  or  prevent  his 
forcible  entry,  even  to  the  taking  of  life.  And  if  the  assault 
or  breaking  is  felonious,  the  homicide  becomes  at  common 
law  justifiable,  and  not  merely  excusable. 

**  The  law  does  not  require  the  necessity  for  taking  human 
life  to  be  one  arising  out  of  actual  and  imminent  danger,  in 
order  to  excuse  the  slayer ;  but  he  may  act  upon  a  belief, 
arising  from  appearances  which  give  him  reasonable  cause 
for  it,  that  the  danger  is  actual  and  imminent,  although  he 
may  turn  out  to  be  mistaken.  The  guilt  of  the  accused  must 
depend  upon  the  circumstances  as  they  appear  to  him,  and 
he  will  not  be  held  responsible  for  a  knowledge  of  the  facts, 
unless  his  ignorance  arises  either  from  fault  or  negligence.'* 

In  2  Bishop  on  Criminal  Law,  (7th  ed.)  §  707,  it  is  said : 
**  The  defence  of  the  dwelling  house  stands  on  a  different 
ground,  and  though  the  question  has  at  some  periods  of  our 


Digitized  by  VjOOQIC 


828  ,  JUNE,  1889. 


State  0.  Scheele. 


law  been  in  part  under  a  cloud,  it  may  now  be  deemed  to  be 
reasonably  clear  that,  to  prevent  an  unlawful  entrance  into 
a  dwelling  house,  the  occupant  may  make  defense  to  the 
taking  of  human  life,  without  being  liable  even  for  man- 
slaughter. Of  course  a  defense  may  be  of  a  sort  which  will 
constitute  manslaughter  or  even  murder." 

In  State  v.  Patterson^  45  Verm.,  808,  it  is  said  in  the  mar- 
ginal note  2  "  The  idea  embi-aced  in  the  expression  that  a 
man's  house  is  his  castle^  is  not  that  it  is  his  property,  and 
that  as  such  he  has  the  right  to  defend  and  protect  it  by 
other  and  more  extreme  means  than  he  might  lawfully  use 
to  defend  and  protect  his  shop,  his  oflSce  or  his  barn.  The 
sense  in  which  the  house  has  a  peculiar  immunity  is,  that  it 
is  sacred  for  the  protection  of  his  person  and  of  his  family. 
An  assault  on  the  house  can  be  i-egarded  as  an  assault  upon 
the  person  only  in  case  the  purpose  of  such  assiuilt  be  injury 
to  the  person  of  the  occupant  or  members  of  his  family, 
and  in  order  to  accomplish  this  the  assailant  attacks  the* 
castle  in  order  to  reach  the  inmate.  In  this  view  it  is  said, 
and  settled,  that  in  such  case- the  inmate  need  not  "flee  from 
his  house  in  order  to  escape  injury  by  the  assailant,  but  he 
may  meet  him  at  the  threshold  and  prevent  him  from  break- 
ing in  by  any  means  rendered  necessary  by  the  exigency, 
and  upon  the  same  ground  and  reason  that  one  may  defend 
himself  from  peril  of  life  or  great  bodily  harm  by  means 
fatal  to  the  assailant,  if  i*endered  necessary  by  the  exigency 
of  the  assault." 

I  think  there  is  error  in  the  charge. 

In  this  opinion  Beabdsley,  J.,  concurred. 
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William  Cothrbn  v8.  Wtcllam  W.  Olmsted. 

Hartford  Diet,  Mftrch  T.,  1889.    Pabk,  C.  J.,  Cabpbntsr,  PARDSBy 
LooMis  and  Bkakdslbt,  Js. 

In  a  suit  of  A  against  B,  a  committee  found  that  A  was  entitled  to  recover 
of  J3  a  certain  sum,  unless  a  debt  of  $581  owed  by  A  to  i>,  and  which 
B  claimed  to  liold  by  assignment  from  D,  c«iuld  be  set  off.  The  court 
disallowed  the  set-off.  Held  that  this  finding  of  the  committee  could 
not  be  made  the  basis  of  a  suit  by  D  against  ^,  as  a  judtcment  in  his 
-  favor,  both  because  it  was  not  In  itself  a  judgment  and  because  D  was 
not  a  party  to  it,  either  of  record  or  iu  interest. 

[Argued  March  5th— decided  April  15th,  1888.] 

Action  to  recover  the  amount  of  a  jucl^ment;  brought 
to  the  Court  of  Common  Pleas  in  Litclifield  County.  A 
committee  made  a  report  in  favor  of  the  plaintiff,  which, 
upon  remonstrance  against  its  acceptance,  the  court  (  War- 
ner^  «7".,)  rejected,  and  rendered  judgment  for  the  defendant. 
The  plaintiff  appealed  to  this  court.  The  case  is  fully 
stated  in  the  opinion. 

J,  Huntington  and  A.  J>.  Warner^  for  the  appellant. 

(?.  -ff.  Terry  and  JV.  It.  Bronson^  for  the  appellee. 

LooMis,  J.  The  complaint  alleges  that  **  on  November 
12th.  1886,  the  plaintiff  recovered  a  judgment  against  the 
defendant  befme  the  Sujierior  Court  in  and  for  the  county 
of  New  Haven,  at  its  November  term  in  said  year,  for 
•581.88/'  and  that  ^^  ^aid  judgment  remains  wholly  unsatis- 
fied." The  common  counts  also  appear  in  the  complaint, 
but  it  was  distinctly  found  tliat  no  claim  whatever  was 
made  under  these  counts,  so  that  the  actiim  was  in  fact 
based  \vhi)lly  ni>on  the  judgment  set  forth  as  above. 

The  case  was  referred  to  a  ccmimittee.  Upon  the  hearing 
before   the   committee  the  only  evidence  offered   by  the 
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plaintiff  to  sustain  the  allegation  of  a  judgment  recovered  in 
hm  favor  against  the  defendant,  consisted  of  a  certified  copy  of 
the  record  in  the  case  of  William  W.  Olmsted  v.  Levi  Sctttt^ 
tried  in  the  Superior  Court  for  New  Haven  County  in  1886,  and 
also  the  report  of  the  trial  of  the  same  case  in  this  court  in 
55  Conn.  R.,  125. 

The  committee  received  the  evidence  against  the  objec- 
tion of  the  defendant,  and  upon  this  evidence  alone  found 
the  issues  for  the  plaintiff  to  recover  said  judgment  of 
$581.88,  with  interest  from  the  12th  day  of  November,  1886. 

Upon  remonstrance  to  the  report  of  the  committee  the 
Court  of  Common  Pleas  sustained  the  remonstrance,  re* 
jected  the  report,  and  rendered  judgment  for  the  defendant. 

The  question  in  substance  which  the  plaintiff's  appeal 
raises  for  our  present  discussion  is,  whether  the  records  of 
the  Superior  Court  and  of  the  Supreme  Court  in  the  case  of 
Olmsted  v.  Seutt^  show  a  judgment  in  favor  of  the  present 
plaintiff  against  the  present  defendant.  The  reconls  so 
offered  in  evidence  show  that  Olmsted  v.  Scittt  was  heard 
before  a  committee,  who  found  a  balance  of  $681.47  due 
from  Scutt  to  Olmsted,  and  then  added  a  contingent  find- 
ing submitting  tqthe  Superior  Court  the  question  whether 
upon  certain  additional  facts,  as  matter  of  law,  Scutt  was 
entitled  to  a  further  reduction  of  the  sum  mentioned,  by 
the  amount  of  a  certain  balance  of  unsettled  book  accounts 
found  to  be  $531.83,  which  Olmsted  the  then  plaintiff  owed 
to  Cothren  the  present  plaintiff,  and  which  Scutt  (then 
defendant)  claimed  to  have  been  assigned  to  him  by  Coth- 
ren in  such  manner  that  he  could  set  it  off  against  the  claim 
of  Olmsted.  The  assignment  by  Cothren  was  merely  for 
purposes  of  collection  and  without  consideration,  and  this 
court  held  that  the  debt  could  not  be  allowed  as  a  set-off. 

Where  in  all  this  record  is  there  any  evidence  to  suppoi*t 
the  averment  of  the  complaint  that  the  plaintiff  recovered  a 
judgment  in  his  favor  against  the  defendant?  The  record 
adduced  shows  that  the  present  plaintiff  was  neither  a  party 
of  rec(»rd,  nor  a  party  in  interest  in  the  subject  matter  of 
the  suit.    The  fii-st  problem  that  confronts  us  at  the  outset 
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is^  how  is  it  possible  for  one  in  no  way  connected  with  the 
case  as  a  party  during  the  trial  to  come  out  of  it  m^itb  a  valid 
judgment  in  his  favor. 

But  if  we  examine  the  record  however  critically  we  shall 
find  new  surprises,  and  the  next  problem  is  equally  strange 
with  the  first,  namely, — ^how  can  a  record  prove  a  judgment 
recovered  when  it  is  utterly  silent  on  the  subject ;  when  no 
court  has  said  or  pretended  to  say  that  the  person  claiming 
a  judgment  was  entitled  to  one. 

But  the  plaintiff  attempts  the  solution  of  the  suggested 
problems  by  saying,  in  substance — true,  I  was  not  a  party 
except  through  Scutt  and  by  means  of  the  set-off  6i  my  debt 
which  he  attempted  to  make.  In  that  respect  he  was  my 
agent  to  collect  my  debt.  But  Scutt  was  and  must  have 
been,  as  tlie  record  shows,  a  defendant  in  that  case  in  his 
own  right  solely.  The  plaintiff  would  be  slow  to  admit 
that  the  judgment  against  Scutt  by  name,  was  virtually 
against  himself,  as  the  party  beneficially  interested.  How 
could  Scutt  be  defendant  in  his  own  right  solely,  in  refer- 
ence to  the  demand  of  Olmsted  against  him,  and  yet  be 
there  as  agent  for  another  in  attempting  to  reduce  that 
demand.  If  the  claimed  set-off  had  been  allowed  it  would 
have  been  because  the  claim  then  belonged  to  Scutt  and 
could  justly  be  applied  to  what  he  owed  Olmsted.  It  will 
be  noticed  that  in  pleading  the  set-off  Scutt  does  not  pre- 
tend to  be  the  agent  of  Cothren,  but  he  counts  on  an  abso- 
lute transfer  to  him  and  that  he  was  the  bona  fide  owner  of 
the  debt.  Had  the  plea  been  that  Scutt  was  the  agent  of 
Cothren,  as  now  claimed,  it  would  have  been  clearly  demur- 
rable. But  the  off-«et  was  not  allowed,  and  solely  for  the 
reason  that  in  law  the  debt  still  belonged  to  Cothren,  a 
thii*d  person  and  a  stranger  to  the  suit  then  pending.  If  he 
was  a  stranger  then  he  is  so  now.  But  if  all  this  reasoning 
is  futile,  the  record  at  the  best  shows  only  an  attempt  by 
Cothren^s  agent  to  do  something  for  him  which  he  failed  to 
accomplish.  The  court  rendered  no  judgment  either  in 
favor  of  Scutt  or  of  Cothren.  How  then  can  there  be  a 
judgment  now,  when  there  was  none  then? 
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A  judgment  upon  which  a  suit  is  to  be  predicated  must 
be  a  final  and  complete  thing,  upon  which  execution  might 
have  issued  for  its  enforcement.  Wiiat  a  strange  application 
it  would  have  been  if  the  plaiiitiff  had  asked  the  court  in 
which  he  now  claims  to  have  recovered  a  judgment,  to  issue 
an  execution  in  his  favoi*  to  collect  it?  And  yet  the  plaint- 
iffs averment  in  the  present  suit  ought  to  stand  buch  a  test 
as  this. 

But  a  more  plausible  claim  in  support  of  the  plaintiffs 
position  may  be  thus  stated:  An  intelligent  and  learned 
committee  to  whom  the  case  of  Olmsted  v.  SctUt  was  referred, 
for  the  purpose  of  submitting  the  question  of  set-off  to  the 
court,  found  that  Olmsted  owed  Cothren  to  balance  book 
accounts  the  sum  of  $531.88.  This  is  well  calculated  to 
induce  the  belief  that  the  plaintiff  has,  or  then  had,  a  well 
founded  claim  against  the  defendant  which  the  latter  ought 
to  pay.  It  is  to  be  regretted  that  resort  was  not  had  to  the 
plain  and  ample  remedies  given  by  the  law  for  the  recovery 
of  the  claim. 

The  plaintiffs  mistake  all  through  is  found  in  his  assump- 
tion that  the  finding  by  the  committee,  notwithstanding  the 
rejection  of  the  set-off,  would  remain  a  necessary  part  of  the 
case  and  harden  into  a  final  judgment  in  his  favor,  when  in 
truth  the  finding  in  terms  relative  to  the  set-off  was  made 
subject  to  the  rules  of  law  applicable  to  the  facts  so  found. 
When  these  rules  of  law  were  finally  applied  and  the  right 
of  set-off  was  wholly  denied,  all  that  part  of  the  case  was  in 
legal  effect  eliminated.  So  that  the  case  then  stood  pre- 
cisely as  it  would  had  the  committee  upon  objecticm  to  the 
evidence  ruled  it  all  out  as  being  foreign  to  the  case  in 
band. 

There  was  no  error  in  the  judgment  complained  ot 

In  this  opinion  the  other  judges  concurred. 
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Edwabd  Chittenden  vs.  Truman  F.  Judson. 

New  Hayen  Co.,  June  T.,  1888.    Park,  C.  J.,  Cabpbnteb,  Pabdbs, 
Looms  and  Beabdslbt,  Js. 

The  revision  of  1887,  which  went  into  effect  January  1, 1888,  contained 
a  statute  which  provided  that  appeals  from  the  District  Court  of 
Waterbury  should  l>e  taken  to  the  iSupreme  Court.  By  the  statute 
before  in  force  such  appeals  were  to  be  uken  to  the  Superior  Court. 
A  general  statute  with  regard  to  the  revision  provided  that.all  public 
laws  not  contained  in  it  were  repealed,  but  that  the  repeal  should  not 
affect  any  suit  pending  on  the  first  day  of  January,  1888,  but  such  ^uita 
might  be  prosecuted  to  final  effect,  as  they  might  have  been  under  the 
law  existing  prior  to  that  date.  Held  that,  in  a  suit  x>ending  in  that 
court  on  the  first  of  January,  1888,  in  which  Judgment  was  afterwards 
rendered,  an  appeal  from  the  Judgment  taken  to  the  Superior  Court 
was  legally  taken. 

[Argued  June  2l8t— decided  October  9th,  1888.] 

Appeal  by  the  plaintiff  to  the  Superior  Court  in  New 
Haven  County  from  the  District  Court  of  Waterbury;  dis- 
missed by  the  court  (^Fenn^  «/".,)  for  want  of  jurisdiction, 
and  appeal  by  the  plaintiff  to  this  court.  The  case  is  fully 
stated  in  the  opinion. 

JE.  F.  Colcy  for  the  appellant. 

C.  W.  Qillette^  and  2>.  F.  Webster,  for  the  appellee. 

Beabdsley,  J.  This  is  an  appeal  from  a  judgment  of 
the  Superior  Court  for  New  Haven  County. 

The  action  was  originally  brought  to  the  May  term, 
1887,  of  the  District  Court  of  Waterbury.  After  the  first 
day  of  January,  1888,  judgment  was  rendered  by  that  court 
in  favor  of  the  defendant,  and  the  plaintiff  appealed  from 
that  judgment  to  the  Superior  Court  for  New  Haven  County. 
That  court  rendered  judgment  dismissing  the  case  for  want 
of  jurisdiction.  The  question  whether  the  Superior  Court 
had  jurisdiction  of  the  appeal  is  the  only  one  presented  by 
the  record. 
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It  is  admitted  that  if  the  appeal  had  been  taken  before 
the  first  day  of  January,  1888,  when  the  revision  of  1887 
went  into  effect,  it  would,  under  the  statute  then  in  force, 
have  been  properly  taken  to  the  Superior  Court,  but  the 
defendant  claims  that  the  statute  giving  the  Supreme  Court 
of  Errors  jurisdiction  of  such  appeals,  firet  found  in  that 
revision,  section  1129,  abolishes  the  jurisdiction  of  the 
Superior  Court  in  respect  to  cases  pending  when  it  went 
into  effect,  as  well  as  to  those  which  were  brought  after- 
wards. 

The  defendant  would  be  right  in  this  claim  if  that  statute 
stood  alone.  But  the  application  of  the  statute  is  limited 
to  cases  brought  after  it  went  into  effect,  by  a  special  provi- 
sion of  the  revised  statutes.  Section  4016  provides  that 
**all  public  laws  not  contained  in  the  foregoing  titles  *  ♦  ♦ ; 
and  all  public  laws  except  such  as  by  particular  provision 
and  this  title  are  continued  in  force,  are  repealed."  And 
section  4017  is  as  follows : — 

"  Said  repeal  shall  not  impair  or  affect  any  act  done  or 
any  right  accruing,  accrued,  or  acquired ;  and  all  matters, 
civil  or  criminal,  commenced  by  virtue  of  the  laws  so  re- 
pealed, and  pending  on  the  first  day  of  Januaiy,  1888,  may 
be  prosecuted  and  defended  to  final  effect,  in  the  same 
manner  as  they  might  under  the  laws  existing  on  the  thirty- 
first  day  of  December,  1887,  unless  it  shall  be  otherwise 
specially  provided  by  law." 

By  virtue  of  this  provision  the  statute  referred  to  has  no 
relation  to  suits  brought  before  it  went  into  operation.  Not 
merely  the  rights  of  the  parties  existing  at  the  time  when 
such  suits  were  instituted  are  unaffected  by  it,  but  also  the 
manner  of  proceeding  in  them.  Such  cases  are  subject  to 
the  old  statute  as  if  it  had  not  been  repealed  by  the  new  one 
enacted. 

The  judgment  of  the  Superior  Court  is  erroneous  and  is 
reversed. 

In  this  opinion  the  other  judges  concurred. 
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The  Essex  Savings  Bank  vs.  The  Mebiden  Fibe 
Insukancb  Company, 


Hartford  Dlst,  Jan.  T.,  1889.    Park,  C.  J.,  Cabpsivtkr,  Pabdbk, 
LooMis  and  Bsabdslby,  Js. 


A  mortgagor  took  out  a  policy  of  insurance  on  a  building  which  was  covered 
by  a  mortgage  that  bad  been  foreclosed,  but  the  time  limited  for  re> 
demption  had  not  expired.  The  application  was  not  in  writing  and 
there  was  no  statement  as  to  the  condition  of  the  title.  Held  that  he 
had  an  insurable  interest,  and  that  in  the  absence  of  actual  fraud  the 
taking  of  the  policy  upon  the  building  as  belonging  to  him  would  not 
make  the  policy  void. 

It  was  the  duty  of  the  insurance  company,  if  it  desired  to  make  certain  that 
his  interest  was  that  of  absolute  ownership  free  from  incumbrance,  to 
have  inquired  of  him  and  obtained  his  representations  to  that  effect. 

The  policy  contained  a  provision  that  it  should  become  void,  if,  without 
the  assent  of  the  insurance  company,  the  property  insured  should  be 
sold.  Held  that,  imder  this  provision,  the  policy  became  void  when 
the  time  limited  for  redemption  expired  without  redemption. 

On  the  day  following  the  expiration  of  the  period  for  redemption,  the 
mortgagee,  a  savings  bank,  passed  the  following  resolution:—'*  Voted^ 
that  the  time  for  the  redemption  by  E,  8,  of  his  property  mortgaged  to 
the  bank  and  foreclosed,  be  extended  three  months."  Held  tliat,  as  the 
interest  of  the  mortgagor  had  become  extinguished  before  this  resolu- 
tion was  passed,  it  was  in  effect  only  an  agreement  to  convey  to  him  on 
his  payii^  the  debt  within  the  three  months,  that  as  such  an  agree- 
ment it  was  without  consideration  and  could  not  have  been  enforced, 
and  that  it  could  not  therefore  save  the  policy  from  the  operation  of 
the  clause  that  made  it  void  on  the  property  being  sold. 

The  policy,  '*  in  consideration  of  $10.28,''  insured  8  against  loss  by  fire  "  to 
the  amoimt  of  $1,028,— namely,  $350  on  his  frame  bam  and  sheds,  $250 
on  his  hay  and  grain,  and  $4^  on  his  wagon,  carriage  and  sleighs — all 
while  contained  therein."  Held  that  the  policy  became  void,  so  far  as 
the  personal  property  was  concerned,  as  well  as  the  buildings,  when  the 
interest  of  the  mortgagor  in  the  buildings  terminated. 

After  the  vote  extending  the  time  for  redemption  was  passed  and  within 
the  time  limited  by  it,  the  assured  took  out  another  policy  from  the 
same  company  upon  a  granary,  which  was  a  part  of  the  foreclosed 
property,  and  personal  property  in  it,  upon  a  written  application  in 
which  the  building  was  represented  to  be  his.  Held  that  the  policy 
was  void,  as  to  both  the  building  and  the  personal  property  in  it, 

[Argued  January  2d— decided  April  25th,  1889.] 


Digitized  by  VjOOQIC 


^s^ 


886  JUNE,  1889. 


Essex  Savings  Bank  v.  Meriden  Ins.  Co. 


Action  on  a  policy  of  insurance  against  fire ;  brought  to 
the  Superior  Court  in  Middlesex  County,  The  plaintiff 
held  the  contract  of  insurance  by  assignment  from  the 
insured.  The  court  made  a  finding  of  the  facts  and  reserved 
the  case  for  advice.  The  case  is  fully  stated  in  the  principal 
opinion,  and  the  points  made  by  the  counsel  on  both  sides 
in  argument  are  fully  presented  in  the  prevailing  and  dis- 
senting opinions. 

U.  S.  Rogers^  for  the^plSiintiff. 

Q.  A.  Fay^  for  the  defendant. 

Pardee,  J.  In  March,  1864,  Ely  Stannard,  being  the 
owner  of  a  piece  of  land  situated  in  the  town  of  Clinton,  on 
which  were  a  bam  and  sheds,  mortgaged  the  same  to  the 
Essex  Savings  Bank,  the  plaintiff.  In  April,  1886,  the 
bank  obtained  a  decree  of  strict  foreclosure,  the  time  of 
redemption  to  expire  on  July  5th  following.  On  the  25th 
day  of  June,  1886,  Stannard  procured  from  the  defendant  a 
policy  of  insurance  in  his  own  name  upon  the  barn  and 
sheds ;  also  upon  certain  personal  property  therein ;  with- 
holding information  as  to  the  mortgage  and  decree  of  fore- 
closure. On  July  5th  following,  Stanilard  not  redeeming, 
the  title  of  the  plaintiff  became  absolute.  On  July  6th 
following,  the  board  of  directors  of  the  plaintiff  at  a  legal 
meeting  voted  as  follows : — "  Votedj  that  the  time  for  re- 
demption by  Ely  Stannard  of  his  property  mortgaged  to  the 
bank  and  foreclosed,  be  extended  three  months  from  the 
6th  day  of  July,  1886.  On  September  19th  following,  the 
building  and  contents  were  destroyed  by  fire.  On  Novem- 
ber 26th  following,  Stannard,  for  a  valuable  consideration, 
assigned  his  interest  in  the  contract  of  insurance  to  the 
plaintiff. 

The  answer  of  the  defendant  is  in  effect  that,  when  apply- 
ing for  the  policy,  Stannard  concealed  from  it  the  facts  as 
to  the  mortgage  and  foreclosure ;  that  he  delivered  to  it  a 
false  account  as  to  his  loss  with  fraudulent  intent;  and 
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fraadulently  and  falsely  claimed  to  be  the  sole  and  absolute 
owner  of  the  property  insured  and  destroyed. 

The  plaintiff  replied  that  some  of  these  allegations  were 
untrue,  and  all  others  immaterial.  The  case  is  reserved  for 
the  advice  of  this  court. 

By  the  terms  of  the  policy  it  is  void  if  any  material  fact 
or  circumstance  stated  in  writing  has  not  been  fairly  repre- 
sented by  the  insured.  Upon  the  finding  there  "was  no 
written  representation  as  to  the  title,  the  application  having 
been  made  verbally. 

The  policy  issued  after  decree  of  foreclosure,  but  before 
expiration  of  the  limitation  for  redemption.  In  legal  effect 
Stannard  was  the  owner.  Presumably  the  buildings  were 
not  insured  for  their  full  value.  Presumably  they  would, 
to  their  full  value,  assist  Stannard  in  redeeming  themselves, 
together  with  the  land  on  which  they  stood ;  certainly 
whatever  loss  would  result  from  their  destruction  by  fire 
would  fall  upon  him.  He  had  a  valuable,  therefore  an  in- 
surable, interest  in  their  preservation.  The  weight  of  judi- 
cial authority  sustains  him  in  the  legal  right  to  apply  for 
and  obtain  a  policy  of  insurance  upon  the  building  as  his 
property,  in  the  absence  of  actual  fraud,  without  thereby 
making  the  policy  void  under  the  cited  provision  in  that 
regard,  while  withholding  information  as  to  the  foreclosure. 
If  the  defendant  desired  to  make  it  certain  that  his  interest 
was  that  of  sole  and  absolute  ownei-ship,  free  from  all  in- 
cumbrance, it  should  have  inquired  of  him,  and  obtained  his 
representation  to  that  effect.  Not  inquiring,  it  is  held  as 
willing  to  assume  the  risk  contracted  for,  if  he  had  any 
insurable  interest. 

At  the  expiration  of  the  fifth  day  of  July,  1886,  Stannard 
not  having  redeemed  the  mortgaged  land,  the  title  thereto 
became  absolute  in  the  plaintiff.  It  was  as  completely  severed 
from  him  as  if  he,  for  a  valuable  consideration  to  him  paid, 
had  executed  a  warrantee  deed  thereof  with  all  legal  formal- 
ities, in  favor  of  the  plaintiff,  and  delivered  the  same  to  it  on 
that  day,  with  possession.  The  agreement  of  the  defendant 
was  one  of  indemnity  to  Stannard  against  loss  by  reason  of 
Vol.  Lvn— 22 
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the  destruction  thereof  by  fire.  It  did  not  agree  to  pay  him 
the  value  thereof  if  destroyed,  regardless  of  who  might  then 
be  the  owner.     Only  to  indemnify  him  for  such  loss  as  he 

|[ '^  should  suffer  because  of  ownership. 

X.^  This  is  the  essence  of  every  contract  for  insui*ance,  even 

without  express  mention ;  by  the  fixed  law  of  legal  gravita- 
tion, the  contract  to  indemnify  for  loss  by  fire  falls  at  the 

fc  (    instant  when  the  person  purchasing  indemnity   ceases   to 

have  any  interest  in  the  thing  insured  ;  doubly  so  in  this 
case,  as  in  this  policy  it  is  expressed  that  it  "shall  be  void 


p,  *  *  *  if^  without  such  assent,  the   said  property  shall  be 


:>  sold  *  ♦  V     The  word  "sold"  sttinds  for  the  voluntary 

transfer  of  all  right  or  title  to,  and  of  all  interest  in,  the  land 
and  buildings  thereon,  by  Stannard  to  another ;  also  for  the 
wresting  from  him  by  due  process  of  law  of  all  right  or  title 
to,  and  of  all  interest  in  the  same,  and  the  vesting  thereof 
absolutely  in  another;  also  for  his  permitting  a  decree 
against  him  for  strict  foreclosure  of  his  title  thereto  to 
become  absolute  in  favor  of  a  mortgagee  by  his  omission  to 
redeem.  As  therefore  at  the  close  of  the  fifth  day  of  July, 
1886,  he  had  by  his  own  act  made  it  impossible  that  he  could 
ever  suffer  any  loss,  so  far  forth  as  the  insured  buildings 
are  concerned,  for  which  the  contract  in  question  provides 
an  indemnity,  and  as  the  contract  so  expressly  provided,  it 
then  came  to  an  end;  it  had  exhausted  the  reason  for  its 
existence. 

On  July  6, 1886,  the  plaintiff  was  the  sole  and  absolute 
(fwner  of  the  land.  On  that  day,  it  made  a  verbal  promise 
to  Stannard  to  sell  the  land  to  him.  But  that  promise  was 
without  any  valuable  legal  or  equitable  consideration.  It  is 
not  found  that  by  reason  thereof  Stannard  did  any  act 
resulting  in  loss  or  injury,  or  omitted  to  do  any  act  which 
would  have  procured  any  advantage  or  benefit  to  himself. 
Presumably  he  had  continued  his  occupation  of  the  land  and 
buildings,  as  mortgagor,  up  to  the  time  of  the  i)romise  by  the 
plaintiff  to  him,  and  remained  undisturbed.  He  had  neither 
legal  nor  equitable  reason  for  claiming  a  conveyance  of  the 
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land  from  the  plaintiff.  The  latter  could  have  put  an  unim- 
peachable title  in  another. 

So  far  forth  then  as  the  defendant's  contract  to  indemnify 
Stannard  for  loss  from  destruction  of  the  buildings  is  con- 
cerned, it  ended  on  July  6th,  1886 ;  therefore  on  no  day 
subsequent  thereto  could  the  plaintiff  take  anything  by  rea- 
son of  an  assignment  by  him  to  it.    • 

The  defendant  by  its  contract,  in  consideration  of  ilO.28, 
insured  Stannard  "against  loss  or  damage  by  fire,  to  the 
amount  of  $1,028;  $860  on  his  frame  barn  and  sheds  *  *  *  ; 
$250  on  his  hay,  grain,  straw  and  farm  produce ;  and  $428 
on  his  wagons,  carriages,  sleighs  *  *  *  ;  all  while  con- 
tained therein."  It  is  the  claim  of  the  plaintiff  that,  so  far 
forth  at  least  as  the  personal  property  is  concerned,  the  pol- 
icy remains  in  full  force  and  effect.  But  although  the  effect 
of  the  contract  is  to  indemnify  Stannard  for  loss  which  he 
might  suffer  from  the  destruction  of  specified  classes  of  pro- 
perty differing  widely  in  kind,  particularly  described  and 
capable  of  distinction  each  from  the  other ;  and  although 
the  indemnity  is  divided  among  the  several  classes  in  a 
stated  proportion,  yet,  as  a  matter  of  law,  the  contract  is 
one  and  indivisible,  resting  upon  a  single  consideration,  and 
framed  to  secure  a  single  result ;  the  apportionment  of  the 
indemnity  being  the  exercise  of  their  right  by  the  parties, 
to  meet  the  possible  forms  of  loss  which  might  befall  them. 
The  property  insured  was  in  one  ownership,  possession  and 
place  exposed  to  the  same  hazards.  The  defendant  agreed 
to  insure  a  building  and  personal  property,  the  latter  to  be 
retained  within  the  former,  all  to  be  owned  by  the  same 
person,  naming  him.  Presumably  all  these  facts  entered 
into  the  calculation,  ending  in  fixing  the  consideration.  It 
is  impossible  to  say,  either  as  a  matter  of  law  or  of  fact,  that 
the  ownership  by  the  same  person  of  both  species  of  pro- 
perty would  not  contribute  to  greater  care  in  preserving  both 
and  thus  materially  lessen  the  risk;  impossible  to  say  as  a 
matter  of  fact  that  the  defendant  did  not  so  believe,  and 
because  of  such  belief  compel  Stannard  to  accept  the  pro- 
vision. 
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This  possibly  lower  degree  of  risk  secured  at  the  incep- 
tion, the  defendant  is  entitled  to  hold  until  the  expiration 
of  the  contract.  While  it  is  within  our  knowledge  as  men 
that  insurers  take  risks  upon  buildings  owned  by  one,  and 
upon  personal  property  therein  owned  by  another,  it  is 
equally  true  that  they  decline  to  insure  either  buildings  or 
personal  property  owned  by  some  men,  or  to  insure  either 
for  any  man,  if  some  men  are  holders  of  the  other  in  connec- 
tion therewith ;  and  the  defendant  is  not  to  be  made,  against 
its  expressed  will  and  agreement,  to  stand  as  insurer  of  the 
personal  property  owned  by  Stannard,  within  a  building 
owned  by  another,  at  the  same  rate  as  if  he  was  interested 
in  the  preservation  of  both. 

If  the  contract  should  be  divided,  and  the  agreement  as 
to  one  species  of  propertj^  should  be  eliminated,  there  would 
remain  to  the  defendant  a  possibly  increased  risk 'as  to  the 
other  because  of  the  separation  of  ownership.  The  unity  of 
the  contract  and  the  identity  of  the  risk  taken  are  insepara- 
ble, and  although  the  rate  of  premium  herein  may  be  the 
same  on  both  species  of  property,  and  it  may  be  possible  to 
specify  the  portion  paid  by  each,  it  does  not  follow  that  the 
defendant  would  have  originally  contracted  for  either  alone, 
or  for  both  in  separate  ownership,  at  the  same  rate. 

Within  lawful  limits  parties  must  make  contracts  for 
themselves.  These  parties  were  careful  to  say  in  effect  that 
if  any  part  of  the  property  insured  ceased  to  be  in  the  own- 
ership of  Stannard,  there  being  no  assent  to  the  sale  by  the 
defendant,  the  contract  should  terminate. 

To  the  suggestion  that  the  provision  is  either  unreasonable 
or  immaterial,  the  conclusive  answer  must  remain  that  it  is* 
not  so  found  as  a  fact ;  therefore  what  is  written  must  stand. 

This  provision  is  not  to  be  interpreted  as  referring  solely 
to  the  sale  of  the  whole ;  nor,  in  case  of  the  sale  of  a  part,  as 
referring  solely  to  the  part  sold  ;  for  in  these  aspects  it  would 
be  quite  superfluous ;  as  has  been  said,  by  force  of  law,  in  the 
absence  of  any  express  provision,  the  policy  would  cease  to  be 
operative  as  to  the  parts  sold.  It  seems  therefore  that  its 
reference  must  be  to  the  case  of  a  remainder  where  there  has 
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beeu  a  sale  of  a  part  of  that  which  is  embraced  ia  the  same 
contract.  And  it  is  the  duty  of  the  court  to  give  an  effec- 
tive meaning  to  a  provision  expressed  in  unmistakable  Ian* 
gui^e.  What  Stannard  explicitly  conceded  to  the  defendant 
when  obtainii)g,  he  must  concede  when  enforcing  the  con- 
tract. ^ 

In  instances  in  which  mutual  insurance  companies  have 
insured  buildings  and  personal  property  therein  contained, 
byonecontmct  forasingle  consideration,  courts  have  declared 
the  fact  that  the  company  thereby  acquired  a  lieu  upon  both 
kinds  of  property  for  possible  assessments  to  be  a  satisfac- 
tory reason  for  determining  such  contracts  to  be  indivisible^ 
notwithstanding  the  additional  fact  that  the  indemnity  was 
made  divisible  and  was  apportioned  to  each  class  of  property 
insured.  But  the  presence  or  absence  of  a  lien  is  not  a  de- 
cisive fact.  There  have  been  many  like  contracts  by  stock 
companies,  upon  buildings  and  personal  property  therein,  by 
one  instrument  and  upon  one  consideration,  with  like  appor- 
tionment of  indemnity  to  different  classes  of  property,  in 
which  courts  have  declared  the  contract  to  be  one  and  in- 
divisible, although  there  was  no  lien,  simply  for  the  reason 
that  the  promise  is  single  and  the  consideration  one  and 
entire — the  well  established  test.  Lee  v.  Howard  Ins.  Co^ 
8  Gray,  683,  694 ;  Day  v.  CharUr  Oak  Ins.  Co.,  51  Maine, 
99;  Baldwin  v.  Hartford  Fire  Ins.  Co.,  60  N.  Hamp.,  422; 
Gottsman  v.  Penn.  Ins.  Co.,  56  Penn.  St.,  210 ;  Hinman  v. 
Hartford  Fire  Ins.  Co.,  86  Wis.,  159 ;  Schvmitsch  v.  Am.  Ins. 
Co.,  48  id.,  26;  Moore  v.  Virginia  Ins.  Co.,  28  Gratt.,  508; 
Bovmian  Y.Franklin  Ins.  Co.,  40  Mary].,  620;  Cuthbertson 
Y.  Nor.  Car.  Home  Ins.  Co.,  96  N.  Car.,  480 ;  Havens  v.  Hom^e 
Lib.  Co.,  Ill  Ind.,  90 ;  G-arver  y.  Hawkeye  Ins.  Co.,  69  Iowa, 
202. 

•  Therefore,  inasmuch  as  in  legal  contemplation  Stannard 
sold  on  July  6th,  1886,  buildings  which,  together  iVith  cer- 
tain personal  property  therein  contained,  he  had  caused  to 
be  insured  by  the  defendant  by  an  indivisible  contract,  in 
which  it  was  provided  that  if  he  should  make  such  sale  the 
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contract  should  terminate,  his  act  of  sale  worked  the  termi- 
nation thereof,  as  to  all  property  specified  therein. 

The  Superior  Court  is  advised  to  render  judgment  for  the 
defendant. 

In  this  opii^ion  Pabe,  C.  J.,  and  LooMis,  J.,  concurred. 
Bbardsley,  J.,  was  of  opinion  that  there  should  be  a  recov- 
ery for  the  personal  property  insured,  but  otherwise  con* 
curred. 

Cabpenter,  J.,  (dissenting).  I  cannot  concur.  The  in- 
sured paid  the  premium  on  his  policy,  and  the  defendant 
received  the  full  benefit  of  the  contract.  In  the  absence  ^f 
fraud  by  the  insured  the  equities  are  wholly  with  him ;  and 
so  I  think  is  the  lawi  if  ^t  the  time  the  policy  issued,  and 
afterward  until  the  fire,  he  had  an  insurable  interest  in  the 
property  covered  by  the  policy.  It  is  immaterial  that  after 
the  loss,  Stannard,  the  holder  of  the  policy,  assigned  his 
claim  to  the  plaintiff.  The  plaintiff  by  that  assignment, 
which  was  bond  fide  and  for  a  valuable  consideration,  took 
the  claim  with  all  the  equities  and  rights,  and  subject  to  all 
the  defenses,  which  attached  to  it  in  the  hands  of  the  original 
holder. 

The  main  question  is — ^had  Stannard  an  insurable  interest 
in  the  property  ? 

The  policy  covers  both  real  and  personal  propertj*;.  It  was 
issued  by  a  stock  and  not  a  mutual  corporation.  Therefore 
those  whose  property  it  insures  do  not  become  members  of 
the  corporation  or  interested  in  it,  or  in  the  pecuniary  respon- 
sibility or  condition  of  others  who  have  property  insured  by 
it.  Neither  the  form  nor  condition  of  its  policies  requires 
an  applicant  for  insurance  to  state  the  particulars  of  his 
title  or  the  incumbrances  upon  it,  and  the  law  does  nat 
require  it  unless  called  for  by  the  "terms  of  the  policy,  or  of 
a  written  application,  which  in  this  case  did  not  exist.  The 
property  insured  was  properly  described  by  Stannard  in  his 
verbal  application  as  his.  So  are  the  authorities.  If  the 
insured  has  only  an  equitable  interest  in  the  property  under 
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a  contract  for  its  purchase,  even  though  the  time  for  pay- 
ment by  him  has  expired,  he  still  has  an  insurable  interest, 
as  was  recently  held  by  the  Supreme  Court  of  Maine  in 
Oilman  r.  DweUing-HavAe  Ins.  Co.^  17  Atlantic  Reporter, 
544,  (81  Maine);  and  that  decision  I  thint  is  in  accord  witli 
the  general  current  of  modern  authorities.  That  a  mort- 
gagor may  insure  his  mortgaged  estate  in  such  a  coi-poration 
as  the  defendant,  and  in  his  application  call  the  property  his, 
without  any  statement  of  or  reference  to  the  incumbrance, 
unless  called  for  by  the  terms  of  the  policy  or  of  the  appli- 
cation, seems  to  be  conceded.  Therefoi-e  in  this  case  the 
fact  that  the  real  estate  was  mortgaged  when  the  policy  was 
issued,  and  wlien  the  loss  took  place,  is  entirely  immaterial, 
provided  the  right  to  redeem  existed  at  the  time  of  the  loss. 
It  is  true  that  foreclosure  proceedings  had  been  instituted, 
a  judgment  obtained,  and  the  tin[>e  fixed  for  redemption 
had  expired,  before  the  property  was  destroyed;  but  the 
mortgagee  had  by  a  valid  contract  extended  the  limitation, 
and  the  extended  period  had  not  expired.  The  right  of  re- 
demption by  virtue  of  the  contract  for  extension  continued 
an  existing  equity  enforceable  against  the  mortgagee  ;  and 
therefore  the  right  to  redeem  was  in  as  full  force  as  if  the  lim- 
itation fixed  by  the  court  was  unexpired.  I  feel  warranted 
in  saying  this,  for  although  the  vote  of  the  directors  of  the 
plaintiff  corporation  was  not  passed  until  the  day  after  the 
limitation  fixed  by  the  court  had  expired,  yet  I  think  it  is 
quite  apparent  that  the  vote  was  passed  pui^uant  to,  and  to 
carry  into  effect,  a  previous  agreement  between  the  parties. 
If,  as  is  quite  probable,  such  an  agreement  was  made  several 
days  before,  and  Stannard  in  consequence  thereof  omitted 
to  make  arrangements  for  redemption,  it  will  not  be  denied 
that  triere  was  a  sufficient  consideration.  The  agreed  state- 
ment of  facts  does  not  say  that  there  was  no  consideration, 
and  I  do  not  feel  justified  in  saying  so.  There  certainly 
may  have  been,  and  it  may  do  great  injustice  to  assume 
otherwise.  Besides,  it  is  assuming  what  I  think  we  have  no 
right  to  assume,  that  the  plaintiffs  would  have  repudiated 
their  agreement  with  Stannard   upon  a  mere  technicality. 
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Evidently  they  wished  him  to  redeem,  and  were  desirous  of 
extending  to  him  every  facility.  Moreover,  this  is  a  matter 
purely  between  the  plaintiffs  and  Stannard,  and  I  am  unable 
to  see  how  it  concerns  this  defendant.  I  do  not  fully  appre* 
ciate  the  logic  that  will  excuse  the  defendant  from  perform* 
ing  its  contract  for  the  reason  given. 

I  think  it  more  reasonable  to  interpret  this  transaction  as 
continuing  an  existing  equity,  rather  than  as  a  distinct,  inde- 
pendent contract  of  sale  entered  into  after  such  equity  had 
ceased  to  exist.  Tliat  such  was  the  intention  of  both  parties 
is  conclusively  shown  by  the  terms  of  the  vote: — "  Vbtedj  that 
the  time  for  the  redemption  by  Ely  Staunard  of  his  property 
mortgaged  to  the  bank  and  foreclosed,  be  extended  three 
months  from  the  6th  day  of  July,  1886.''  The  effect  of  a 
redemption  may  be  similar  to  the  effects  of  a  sale ;  never- 
theless it  remains  true  that  a  redemption  is  one  thing,  and  a 
purchase  is  something  legally  different.  I  am  suspicious  of 
a  cause  that  requires  us  to  call  a  plain  transaction  by  a  dif- 
ferent name.  But  even  if  it  is  in  legal  effect  a  contract  of 
sale,  yet  it  is  in  substance  a  continuation  of  a  previously 
existing  equity.  That  is  the  specific  purpose  which  both 
parties  had  in  view. 

But,  aside  from  the  question  about  the  real  estate,  Stan- 
nard  was  the  absolute  owner  of  the  personal  property,  which 
composed  nearly  two  thirds  in  value  of  all  the  estate  covered 
by  the  policy.  On  that  there  was  no  mortgage  or  other  lien 
of  any  kind,  and  his  insurable  interest  in  it  was  unquestioned. 
That  the  contract  was  so  far  severable  as  to  preserve  the 
insurance  on  the  personalty  ought  to  admit  of  no  doubt. 
The  policy  holder  had  a  clear  insurable  interest  in  all  the 
property  covered  by  it  when  it  was  issued.  The  personalty 
and  realty  were  separately  valued.  There  was  no  clause  in 
the  policy  making  it  void  if,  when  loss  occurred,  there  was 
not  an  insurable  interest  remaining  in  the  whole. 

A  forfeiture  by  failure  of  the  continuance  of  an  insurable 
interest  without  the  fault  and  by  the  misfortune  of  the  party 
insured,  is  simply  a  forfeiture  under  the  provisions  of  the 
common  law,  and  does  not  arise  from  the  breach  of  any  of 
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the  terms  of  the  contract  of  insurance,  and  therefore  should 
be  limited  to  the  extent  of  the  interest  so  forfeited.  The 
cases  in  which  the  contract  of  insurance  has  been  held  to  be 
entire,  were  not  cases  of  this  description,  and  this  should 
not  be  confounded  with  them.  And,  in  the  other  class,  the 
Court  df  Appeals  of  New  York  has,  on  the  most  careful  and 
well  considered  examination  of  the  subject,  deliberately  held 
that  the  contract  was  severable ;  and  in  my  judgment  that 
is  the  better  law.  A  forfeiture  is  never  to  be  extended  by 
construction  or  implication,  and  when  the  rights  of  innocent 
parties  are  prejudiced,  should  be  restricted  to  the  very  letter 
of  its  terms. 

Laying  out  of  this  case  every  consideration  of  equity  and 
justice,  all  of  which  are  clearly  on  the  side  of  the  insured, 
should  the  law  be  liable  to  the  reproach  of  aiding  an  insur- 
ance corporation  to  retain  the  premium  paid  by  the  insured 
on  such  property  as  he  had  an  unquestioned  insurable  inter- 
est iu,  and  to  withhold  from  him  payment  for  such  property 
when  consumed,  when  by  pecuniary  embarrassment  and 
necessity  he  has  been  compelled  to  mortgage  another  portion, 
and  lose  it  by  foreclosure  before  the  fire  occurred,  and  lose 
the  insurance  on  that  portion  also?  That  is  precisely  this 
case,  and  I  cannot  give  my  assent  to  a  doctrine  which  appears 
to  me  so  full  of  injustice  and  wrong. 

To  their  credit  be  it  said  that  our  insurance  companies 
generally  take  pride  in  conducting  their  business  on  fair  and 
honorable  principles;  but  the  establishment  of  the  doctrine 
contended  for  by  the  defendant  is  calculated  to  encourage 
such  as  are  so  disposed  to  take  an  unconscientious  advan- 
tage of  those  who,  for  the  purpose  of  protecting  themselves 
against  loss  by  the  destioiction  of  their  property  by  fire,  ob- 
tain and  pay  for  insurance  on  it,  and  find  after  it  has  been 
destroyed  that  the  policy  on  which  they  relied  was  but  an 
empty  promise. 

The  case  of  Stannard  v.  Meriden  Fire  Ina,  Co,  was  argued  at  the  same  time 
with  the  foregoing  case,  and  involved  the  same  facts  with  regard  to  the  title 
to  the  building  insured,  with  the  following  special  facts: — After  the  vote  of 
the  savings  bank  was  passed  extending  the  time  of  redemption  for  three 
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months  from  July  6th,  1886,  (the  day  following  that  upon  which  the  title 
became  absolute  in  the  savings  bank  by  the  failure  to  redeem,)  Stannard, 
the  insured,  upon  the  31st  day  of  July,  upon  a  written  application,  in  which 
he  represented  the  property  as  his,  asked  for  and  obtained  a  policy  of  insur- 
ance upon  a  granary  and  its  contents,  the  building  being  upon  and  a  part  of 
the  foreclosed  property.  The  court  held  that  at  the  date  of  the  policy 
Stannard  had  no  interest  in  the  building  and  that  the  policy  was  Toid  as 
to  it  and  as  to  the  personal  property  in  it. 


Nathaniel  R.  Bbonson  vs.  The  Town  op  Washington. 

Hartford  Dist.,  Jan.  T.,  1889.    Pabk,  C.  J.,  Carpenter,  Pardee, 
LooMis  and  Beardsley,  Js. 

Gen.  Statutes,  §  2607,  provides  that  the  selectmen  of  every  town  shall  erect 
and  maintain  necessary  guide  posts  for  the  direction  of  travelers;  and 
§  2698  provides  that  '*  every  town  which  neglects  or  refuses  to  erect  or 
maintain  guide  posts  as  required  by  law,  or  suitable  substitutes  there- 
for, shall  forfeit  annually  five  dollars''  for  each  case  of  neglect.  Held 
that  the  selectmen,  in  the  discharge  of  the  duty  imposed  upon  them  by 
the  former  section,  are  the  agents  of  the  town,  and  that  the  town  is 
liable  for  the  penalty  imposed  by  the  latter  section  for  the  neglect  of 
the  selectmen  in  the  matter. 

Ill  a  qui  tarn  action  against  the  town  for  the  penalty,  the  only  averment  of 
the  neglect  in  the  complaint  was  that  the  town  had  neglected  to  main- 
tain a  guide  post  at  a  certain  place.  Held  to  be  sufficient  without  an 
averment  that  the  selectmen  had  neglected  to  do  it. 

And  held  that  an  averment  that  the  town  neglected  was  sufficient,  without 
averring  that  the  town  was  requested  and  refused;  the  statute  making 
the  town  liable  if  It  neglects  or  refuses. 

[Argued  January  ISth^decided  March  14th,  1889.] 

Qui  tam  action  to  recover  a  penalty  for  not  maintaining 
a  guide  post  on  a  public  highway ;  brought,  by  appeal  from 
the  judgment  of  a  justice  of  the  peace,  to  the  District  Court 
of  Waterbury.  The  defendant  demurred  to  the  complaint, 
and  the  court  (^Bradstreet, «/.,)  sustained  the  demurrer,  and 
rendered  judgment  for  the  defendant.  The  plaintiff  ap- 
pealed to  this  court.     The  case  is  fully  stated  in  the  opinion. 


Digitized  by  VjOOQIC 


JULY,  1889.        I  847 


Brouson  v.  Town  of  Washington. 


jy.  M.  Branson  and  i2.  JE,  Malt^  for  the  appellant. 
G.  A*  Bickox  and  A,  D.  Warner^  for  the  appellee. 

Beardsley,  J.  This  is  a  qui  tarn  action  to  recover  a  pen- 
alty. The  plaintiff  appeals  from  an  adverse  judgment  in 
the  District  Coui-t  of  Waterbury. 

The  complaint  alleges  that  a  place  situated  in  the  town 
of  Washington,  (describing  it,)  is  a  convenient  and  necessary 
place  for  the  erection  and  maintenance  of  a  guide  post  for 
the  direction  of  travelers ;  and  that  on  the  3d  day  of  Nov- 
ember, 1887,  the  town  neglected,  and  had  neglected  for  the 
space  of  one  year  prior  to  said  day,  to  maintain  a  guide  post 
or  substitute  therefor,  as  required  by  law,  at  such  place  or 
within  a  reasonable  distance  therefrom.  The  defendant  de- 
murred to  the  complaint  in  the  court  below  upon  the  follow- 
ing grounds : — 

1st.  Thnt  the  law  does  not  require  the  defendant  to  erect 
or  maintiiin  guide  posts,  except  at  such  places  as  they  may 
have  been  heretofore  lawfully  located  at  by  vote  of  the  de- 
fendant town  or  by  the  appropriate  action  of  its  selectmen ; 
and  that  it  does  not  appear  from  the  complaint  that  a  guide 
post  has  ever  been  so  lawfully  located  and  established  at  the 
place  in  the  complaint  mentioned. 

2d.  That  if  the  town  has  power,  however,  to  locate  as 
well  «s  to  erect  and  maintain  guide  posts,  such  location 
involves  a  discretion  on  its  part,  and  it  can  only  be  punished 
in  case  of  a  willful  neglect  of  duty,  or  in  case  of  a  refusal  of 
action  on  due  request;  neither  of  which  is  alleged. 

8d.  That  the  law  does  not  authorize  or  require  the  de- 
fendant to  locate,  erect  or  maintain  guide  posts ;  that  is  the 
duty  of  the  selectmen  of  the  town  acting  as  agents  of  the  law 
and  not  of  the  defendant ;  and  that  in  locating,  erecting  or 
maintaining  guide  posts  the  selectmen  are  not  under  the 
control  of  the  defendant,  and  it  cannot  lawfully  be  punished 
for  their  neglect. 

4th.  That  the  complaint  nowhere  alleges  that  the  select- 
men of  the  defendant  town  did  not  erect  and  maintain  a 
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guide  post  for  the  direction  of  travelers  at  the  place  men- 
tioned. 

The  assignment  of  errors  is  in  substance  that  the  court 
below  held  the  complaint  insufficient  for  the  several  rea- 
sons stated  in  the  demurrer. 

At  the  time  when  this  action  was  brought  the  only  statu- 
tory provisidns  referring  to  the  erection  of  guide  posts  were 
found  in  the  revision  of  1875,  page  236,  section  27,  which 
provided  that  the  selectmen  of  every  town  should  erect  and 
maintain  a  guide  post  at  every  necessary  or  convenient  place, 
for  the  direction  of  travelers,  wliich  should  be  a  substantial 
post,  etc;  and  page  526,  section  2,  which  is  as  follows: 
"  Every  town  which  neglects  or  refuses  to  erect  and  main- 
tain guide  posts  as  required  by  law,  or  suitable  substitutes 
therefor,  shall  forfeit  annually  the  sum  of  five  dollai-s  for 
every  such  post."  This  latter  provision  is  the  one  upon 
which  this  action  is  brought.  The  same  provisions  are  still 
in  force  and  are  found  in  juxtaposition  in  the  revision  of 
1888,  sections  2697,  2698. 

But  in  order  to  undei*stand  the  defendant's  claim,  it  is 
necessary  to  refer  to  the  next  earlier  provision  on  the  same 
subject,  which  is  found  in  the  revision  of  1866,  pages  125 
and  126,  sections  164  to  168  inclusive.  By  sections  164, 
167  and  168  it  is  made  the  duty  of  towns  to  erect  and  main- 
tain guide  posts  of  a  specified  description  at  such  places  as 
are  necessary  and  convenient  for  the  direction  of  travelers, 
or  suitable  substitutes  for  the  same,  and  a  penalty  is  imposed 
upon  a  town  which  refuses  or  neglects  to  do  so.  By  section 
165  it  is  made  the  duty  of  the  selectmen  to  report  at  each 
annual  meeting  of  the  town,  all  the  places  at  which  guide 
posts  are  erected  and  maintained,  and  all  places  at  which,  in 
their  opinion,  they  ought  to  be  erected  and  maintained,  and 
imposes  a  penalty  upon  them  for  neglecting  to  do  so.  By 
section  166  it  is  provided  that  upon  the  report  of  the  select- 
men being  made,  the  town  under  a  penalty  shall  determine 
the  several  places  at  which  guide  posts  shall  be  erected  and 
maintained,  which  shall  be  recorded  ;  and  it  is  further  pro- 
vided that  upon  any  trial  for  not  erecting  or  maintaining 
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guide  posts,  reported  to  be  necessary  by  the  selectmen,  the 
town  shall  be  estopped  to  deny  that  such  posts  are  required. 

The  defendant  claims  that  by  the  provision  making  it  the 
duty  of  the  selectmen  to  erect  guide  posts  at  places  where 
they  are  required,  they  are  made  public  agents  to  perform  a 
duty  of  a  quasi  judicial  nature,  and  that  it  would  be  unjust 
and  a  violation  of  established  principles  to  so  construe  the 
statute  as  to  make  the  town  liable  for  their  errors  of  judg- 
ment ;  and  claims  that  the  two  sections  of  the  present  act, 
one  instructing  the  selectmen  and  the  other  requiring  the 
town  to  erect  guide  posts,  should  be  reconciled  by  holding 
that  80  much  of  the  old  act  remains  in  force  as  requires  towns 
to  erect  posts  at  places  which  have  been  determined  upon  by 
it,  while  the  selectmen  are  to  erect  them  at  all  other  neces- 
sary and  convenient  places ;  and  therefore  claims  that  the 
complaint  is  insufficient  for  want  of  an  averment  that  the 
town  had  designated  the  place  in  question  as  a  site  for  a 
post.  The  defendant's  argument  is,  that  in  the  clause  "every 
town  which  neglects  or  refuses  to  erect  and  maintain  guide 
posts  as  required  by  law,  or  suitable  substitutes  therefor," 
the  expression  **  as  required  by  law"  may  properly  be  con- 
strued as  referring  to  the  old  law,  and  so  continue  in  force 
the  provision  referred  to. 

We  think  it  is  quite  apparent  that  this  language  refers 
merely  to  the  description  of  the  posts  to  be  erected  as  speci- 
fied in  the  former  section.  This  is  shown  by  the  words  "  or 
suitable  substitutes  therefor,"  which  follow  the  words  "  as 
required  by  law."  Besides,  the  earlier  statute  was  uncon- 
ditionally repealed  by  the  general  repealing  act  in  the 
revision  of  1875,  and  the  new  and  comparatively  simple  and 
direct  act  now  in  force  was  substituted  for  it. 

By  it  the  written  designation  of  sites  by  the  town  is  dis- 
pensed with,  and  the  selectmen  are  to  go  forward  and  erect 
posts  without  any  prior  direction  from  the  town,  and  in  the 
exercise  of  their  own  judgment,  but  are  not  subject  to  any 
penalty  or  loss  if  they  do  not  do  so.  It  is  apparent  that  such 
a  provision  might  have  been  quite  inadequate. 

The  town  therefore  is  made  the  responsible  party.     To 
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protect  itself  from  liability  it  must  see  to  it  that  the  select- 
men act  promptly,  and  that  the  posts  erected  are  proper 
ones  and  adequate  to  the  needs  of  the  public,  i  The  town  is 
the  responsible  public  agent.  The  selectmen,  while  in  a  sense 
they  are  agents  for  the  public,  are  in  a  stricter  sense  agents 
of  the  town  for  which  they  are  acting.  The  town  is  not  un- 
reasonably presumed  to  know  at  what  points  guide  posts  are 
needed. 

The  statute  makes  the  town  liable,  not  as  claimed  by  the 
defendant  for  an  error  in  judgment  of  the  selectmen,  but 
for  its  own  neglect  of  duty. 

The  defendant  claims  that  the  complaint  is  insufficient 
because  it  does  not  allege  that  the  selectmen  did  not  erect 
a  post  at  the  place  referred  to.  That  allegation  is  in  effect 
involved  in  the  one  charging  the  town  with  neglect.  The 
town  could  not  be  guilty  of  neglect  if  the  selectmen  had 
erected  a  sufficient  post. 

The  defendant  also  claims  that  the  complaint  is  insuffi^ 
cient  because  it  alleges  merely  the  neglect  of  the  tovm  to 
erect  the  post  and  does  not  allege  that  the  town  was  re- 
quested to  act  and  refused.  The  statute  is  in  the  alterna- 
tive— ^that  the  town  shall  be  liable  if  it  neglects  or  refuses, 
and  we  see  no  reasop  why  it  should  be  alleged  that  it  does 
both. 

The  defendant  claims  that  the  case  of  Waterburtf  v.  2)a- 
r/en,  8  Conn.,  163,  and  9  Conn.,  256,  sustains  this  claim. 
That  case  seems  to  be  a  distinct  authority  against  it.  The 
case  as  first  reported  does  not  affect  the  question.  It  was 
a  petition  for  a  highway  against  a  town,  the  statute  then 
in  force  providing  that  such  petition  might  be  brought  if 
the  selectmen  either  neglected  or  refused  to  lay  it  out. 
There  was  no  allegation  in  the  petition  that  the  selectmen 
either  neglected  or  refused  to  lay  it  out,  and  this  court  held 
that  for  that  reason  the  county  court  to  which  it  was 
brought,  had  no  jurisdiction  of  the  case.  Another  petition 
was  then  brought,  in  which  it  was  alleged  that  the  select>- 
men  had  neglected  and  refused  to  lay  out  the  road,  and  also 
that  on  a  certain  day  they  had  been  requested  to  lay  it  out. 
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The  defendant  claimed  that  the  petition  was  insufficient 
because  it  was  not  alleged  by  whom  the  request  was  made. 
Commenting  upon  this  claim  Williams,  J.,  says:  "In  a 
former  case  between  these  parties  there  was  no  allegation 
that  the  selectmen  had  neglected  or  refused  to  lay  out  a 
highway,  nor  did  it  appear  that  any  application  was  made 
to  them.  This  was  held  to  be  insufficient.  To  avoid  this 
error  the  draftsman  has  now  not  only  averred  that  the 
selectmen  have  neglected  and  refused,  but  that  a  special 
demand  was  made  upon  them  at  a  certain  time  and  place. 
It  is  now  claimed  that  he  should  have  gone  further  and 
shown  by  whom  it  was  made.  I  think  that  he  has  done 
already  more  than  he  was  bound  to  do,  and  that  the  allega- 
tion of  a  special  demand  was  unnecessary  and  may  be 
rejected.  It  is  said  that  neglect  implies  something  more 
than  mere  omission.  ♦  *  ♦  That  the  statute  intended  some- 
thing more  than  omission  I  do  not  doubt,  and  something 
more  than  omission  must  be  proved.  But  it  does  not  there- 
fore follow  that  a  formal  request  must  be  made." 

We  observe  that  in  the  head  note  of  this  case  it  is  said 
that  an  aterment  in  a  petition  for  a  highway  that  the  select- 
men of  the  town  neglected  and  refused  to  lay  it  out,  is 
indispensable.  This  is  a  mistake  due  probably  to  the 
inadvertence  of  the  reporter.  It  should  have  read  neglect 
or  refusal. 

The  judgment  is  erroneous. 

In  this  opinion  the  other  judges  concurred. 
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The  New  Haven  Wieb  Company  Cases. 

New  Haven  Co.,  June  T.,  1888.  •Park,  C.  J.,  Cabpbntbb,  Pabdbe, 
LooMis  and  Bbabdslbt,  Jb. 

When  a  commercial  correspondent  advances  money  for  the  purchase  of 
property  and  takes  possession  of  it,  either  actual  or  symbolical,  he  be- 
comes the  owner  of  it,  although  the  advancement  was  made  and  the 
property  purchased  at  the  request  and  for  the  ultimate  use  and  profit 
of  another,  and  there  is  an  agreement  to  transfer  title  to  that  other 
upon  the  performance  of  certain  conditions  and  the  ownership  was 
taken  solely  for  the  protection  of  the  advancement. 

An  agreement  for  a  conditional  sale,  in  the  absence  of  fraud,  is  valid,  as 
well  against  third  persons  as  against  the  parties  ;  and  this  although 
the  delivery  is  accompanied  by  permission  to 'sell  the  property  or  that 
of  the  original  vendor  and  hold  the  proceeds  for  him.  And  the  con- 
dition may  be  not  only  that  the  vendee  shall  pay  the  price  of  the  prop- 
erty, but  any  other  indebtedness  of  his  to  the  vendor.  To  the  validity 
of  the  transaction  it  is  only  requisite  that  it  shall  be  one  of  good  faith,  / 
and  not  a  cover  for  a  pledge.  I 

The  New  Haven  Wire  Co.,  a  manufacturing  corporation  of  this  state,  de- 
siring to  buy  iron  rods  in  Germany  for  conversion  into  wire  at  its 
factory  here,  made  an  arrangement  with  B  &  Co.,  bankers  and  com- 
mercial correspondents  In  England,  under  which  it  was  to  draw  nix>n 
them,  upoA  time,  and  upon  certain  conditions,  for  the  cost  of  the  rods; 
and  in  consideration  of  their  agreement  to  accept  such  drafts,  the  Wire 
Co.  executed  a  written  agreement  to  pay  them  a  commission,  and  to 
furnish  sufficient  funds  in  London  to  meet  the  payment  of  the  bills, 
and  that  all  rods  and  the  proceeds  thereof  for  the  cost  of  which  bills 
should  be  drawn,  should,  with  the  bills  of  lading,  be  and  were  sold 
and  transferred  to  B  &  Co.  (subject  to  its  right  to  acquire  title  to  the 
same  by  complete  performance  of  its  contract)  as  collatei-al  security  for 
the  payment  of  the  particular  bills  drawn  therefor  and  of  any  other 
sums  which  might,  at  the  time  of  making  such  payment,  be  owing  by 
the  Wire  Co.  to  B  &  Co.  A  bill  of  lading  and  a  consular  invoice  of 
each  lot  of  rods,  when  shipped  from  Germany  to  New  York,  were 
taken  in  the  name  or  to  the  order  of  B  &  Co.  and  delivered  to  them. 
They  then  accepted  for  the  cost,  and  the  Wire  Co.  sold  the  acceptance 
and  paid  for  the  rods  with  the  proceeds.  Held  that  B  &  Co.  became 
the  absolute  owners,  with  possession,  of  each  lot  of  rods  on  shipboard, 
under  an  agreement  to  sell  and  deliver  them  to  the  Wire  Co.  on  per- 
formance by  it  of  the  stipulated  conditions. 

When  a  particular  lot  of  rods  arrived  in  New  York  B  &  Co.  delivered  the 
bill  of  lading  and  the  consular  invoice  to  the  Wire  Co.,  upon  the  de- 
livery by  it  to  them  of  a  written  receipt  therefor,  hi  which  it  ac- 
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knowledged  that  it  received  the  rods  from  B  <&  Co.  and  agreed  to  hold 
them  in  trust  for  them  and  as  their  property  and  subject  to  their  order; 
with  liberty  however  to  sell  the  same,  provided  that  in  case  of  sale  it 
should  forthwith  account  for  and  pay  over  the  proceeds  to  B  <&;  Co. ; 
which  it  agreed  to  do;  such  proceeds  to  belong  to  them  and  not  to  it, 
and  the  rods  to  be  held  for  them  as  security  under  the  terms  of  the 
agreement  executed  by  it  in  consideration  of  the  granting  of  the  letter 
of  credit  by  B  <&  Co.  Held,  there  being  no  claim  of  fi-aud,  that  the 
transaction  was  a  sale  and  delivery  of  a  specified  lot  of  rods  to  the  Wire 
Co.,  upon  condition  precedent  that  it  should  repay  to  B  &  Co.  the 
amount  of  the  acceptance  which  imported  that  particular  lot  of  rods, 
together  with  all  other  sums  which,  at  the  time  of  payment  of  such 
acceptance,  should  be  actually  due  from  and  payable  by  it  to  B  <&  Co. ; 
and  that  B  &  Co.  continued  to  be  the  absolute  owners  of  such  rods 
until  the  Wire  Co.  should  acquire  title  by  full  performance  of  these 
conditions. 

Held  also,  that  if  the  Wire  Co.  exercised  its  power  to  sell  rods  thus  con- 
ditionally placed  in  its  possession  before  acquiring  absolute  ownership, 
the  purchaser  acquired  title  even  if  he  had  knowledge  of  the  condition. 
Also  that  if,  before  acquiriug  absolute  title,  the  Wire  Co.  converted  the 
rods  into  wire  and  sold  the  same,  and  neglected  to  pay  over  the  pro- 
ceeds to  B  <&  Co.,  and  mingled  the  same  undistinguishably  with  and 
used  them  as  its  own  money,  B  &  Co.  became  its  creditors  for  the  sev- 
eral amounts,  without  lien  or  priority. 

In  the  month  of  June  the  Wire  Co.  procured,  through  the  credit  of  B  &  Co. 
under  the  arrangement  before  stated,  certain  specified  lots  of  rods 
upon  the  same  conditions,  the  aceptance  importing  which  fell  due  in 
August  following.  In  July  the  Wire  Co.  received  through  the  credit  of 
B  <&  Co.  other  specified  lots  of  rods,  upon  similar  conditions,  with  leave 
to  sell  the  same  as  the  property  of  B  <&  Co. ;  the  proceeds  to  be  imme- 
diately paid  over  to  them.  In  the  same  month  the  Wire  Co.  sold  the 
same  and  mingled  the  proceeds  with  and  used  them  as  their  own  funds. 
In  August  the  Wire  Co.  paid  the  acceptances  importing  the  rods  de- 
livered to  it  in  June,  but  did  not  pay  B  &  Ck).  the  money  received  by  it 
for  the  rods  sold  in  July.  Held  that  thA-e  was  a  matured  indebtedness 
from  the  Wire  Co.  to  B  <&  Co.  by  reason  of  the  receipt  and  retention  of 
the  money  in  July,  the  omission  to  pay  which  in  Aneust  prevented  it 
from  acquiring  title  to  the  rods  delivered  to  it  in  June  by  paying  the 
acceptance  importing  them. 

The  New  York  Wire  Spring  Co.  was  organized  as  a  corporation  under  the 
laws  of  this  state  In  1884,  some  time  after  the  organization  of  the  New 
Haven  Wire  Co.  The  latter  company  subscribed  for  and  held  half  its 
capital  stock  through  a  trustee  who  was  the  secretary  and  a  director  of 
both  corporations;  the  rest  of  the  stock  was  held  by  two  individuals. 
No  cash  was  paid  upon  the  subscriptions;  checks  were  deposited  with 
Its  treasurer  for  twenty  per  cent,  thereof,  but  were  never  paid.  No 
advertisement  was  published  and  no  certificate  of  its  organization,  as 
required  by  law,  was  filed  with  either  the  town  clerk  or  the  secretary  of 
the  state  until  June,  1885.    In  the  meantime  some  business  was  trans- 
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acted  in  the  name  of  the  corporation.  It  was  found  that  the  oi^gan- 
ization  was  made  in  good  faith,  in  the  belief  that  it  could  profitably 
manufacture  goods  differing  from  those  made  by  the  Wire  Co.  In 
June,  1885,  the  Wire  Co.  received,  through  the  credit  of  B.  &  Cou, 
a  certain  lot  of  rods  under  the  arrangement  and  upon  the  conditions 
before  stated,  tlie  Wire  Co.  to  have  the  right  to  sell  the  rods  as  the 
property  of  B  <&  Co.,  paying  over  the  proceeds  to  them  as  soon  as  re- 
ceived. The  Wire  Co.  sold  this  lot  of  rods  to  the  Wire  Spring  Co.  At 
the  time  of  the  sale  the  rods  were,  and  after  it  remained,  in  the  posses- 
sion of  custom  house  officials,  held  for  the  payment  of  a  duty  thereon. 
Held— 

1.  That  if  the  Wire  Spring  Co.  was  not  a  legal  corporation  the  members 

composing  it  became  a  partnership  under  that  name,  having  no  identity 
with  the  Wire  Co. and  capable  of  contracting  with  it,  and  that  the  sale, 
being  made  in  good  faith,  was  therefore  a  valid  one. 

2.  That  a  change  of  the  location  of  the  rods  was  not  necessary  to  make  the 

sale  good  as  to  creditors. 

3.  But  that,  the  sale  being  valid  between  the  parties,  no  delivery  was  nec- 

essary as  against  B  &  Co.,  because  they  were  not  claiming  in  their 
character  as  creditors  of  the  Wire  Co.  but  as  owners  of  the  rods. 

4  That  the  receiver  of  the  Wire  Co.  cx>uld  not  attack  the  sale  in  behalf  d 
the  creditors  of  tlie  Wire  Co.  on  the  ground  of  retention  of  possession, 
because  the  sale  was  not  of  its  own  property  by  the  Wire  Co.,  but  of 
the  property  of  B  &  Co.  which  it  was  authorized  to  sell. 

Other  foreign  bankers  and  commercial  correspondents  had  in  the  same 
manner  by  their  credit  procured  for  the  Wire  Co.  iron  rods  of  the 
same  description  as  those  procured  through  the  credit  of  B  <fe  Co., 
during  the  same  period  and  upon  like  conditions,  which  were  in  its 
possession  unsold  at  its  insolvency,  and  went  into  the  hands  of  the  re- 
ceiver and  were  claimed  by  him.  The  bankers  severally  brought  suit 
for  the  recovery  of  the  rods  to  which  they  were  entitled.  There  were 
not  enough  to  satisfy  the  claims  of  all;  there  were  no  marks  by  which 
the  several  ownerships  could  be  determined,  and  the  Wire  Co.  had 
mingled  them  in  confusion,  while  no  claimant  was  able  to  make  proof 
as  to  the  amount  of  his  contribution  to  the  mass.  Held  that,  as  the 
cases  stood,  no  judgment  could  be  rendered  in  fayor  of  any  one  claim- 
ant, as  against  the  others,  for  a  portion  of  the  rods. 

The  receiver  of  an  insolvent  corporation  represents  creditors  in  the  same 
manner  as  a  trustee  in  insolvency. 

[Argued  June  18th— decided  December  31st,  1888.1 

Applications  of  sundry  bankers  and  commercial  corre- 
spondents to  the  Superior  Court  in  New  Haven  County,  for 
orders  compelling  the  receiver  of  the  New  Haven  Wire  Com- 
pany, an  insolvent  corporation,  to  surrender  to  the  applicants 
their  several  portions  of  a  large  quantity  of  wire  rods,  which 
he  held  as  the  property  of  the  corporation,  and  of  which 
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they  claimed  to  be  the  owners.  The  applicants  were  Baring 
Brothers  &  Co.  of  London,  England,  and  Kidder,  Peabody 
&  Co.  of  New  York,  their  American  agents ;  Brown  Brothers 
&  Co.  of  New  York  and  Brown,  Shipley  &  Co.  of  Liverpool, 
their  English  correspondents ;  and  Heidelbach,  Ickelheimer 
&  Co.  of  New  York.  The  cases,  involving  the  same  general 
factd,  were  heard  together  before  a  committee  and  a  general 
finding  of  the  facta  made,  and  the  cases  were  reserved  upon 
the  facts  so  found  for  the  advice  of  this  court.  The  facts 
are  fully  stated  in  the  opinion.  The  cases  were  argued  to- 
gether in  this  court. 

C  jB.  IngerBoll  and  H.  Stoddard^  with  whom  was  J".  W. 
Bristol^  for  Baring  Brothers  &  Co.  and  Kidder,  Peabody  & 
Co. 

S,  E.  Baldwin  and  H.  O-.  Nieivtariy  with  whom  was  O. 
Kleiner^  for  Brown  Brothers  &  Co.  and  Brown,  Shipley  & 
Co. 

J.  T.  Piatt  and  J.  T.  Moran,  for  Heidelbach,  Ickelheimer 
&Co. 

J.  W.  Ailing  and  ff.  C.  White^  for  the  receiver. 

There  is  nothing  difficult,  we  conceive,  in  the  legal  prin- 
ciples by  which  these  cases  must  be  determined,  and  we  feel 
confident  that  all  difficulties  will  vanish  if  the  facts  are 
clearly  understood. 

The  New  Haven  Wire  Co.  carried  on  a  very  extensive 
business  in  the  manufacture  and  sale  of  wire.  For  that 
purpose  it  had  a  suitable  yard,  mill  and  wharf,  and  other 
facilities  in  New  Haven.  Nineteen  twentieths  of  the  raw 
material  used  by  it  consisted  of  wire  rods  bought  in  Europe 
and  imported  to  this  country  by  the  company.  The  pro- 
perty claimed  by  the  applicants  consists  chiefly  of  rods  found 
in  its  yard  at  the  time  of  its  failure. 

In  order  to  buy  the  rods  in  Europe,  as  in  all  its  business, 
the  company,  being  a  corporation,  acted  by  its  agents.    It 
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employed  Wheeler  &  Humphreys,  (usually  referred  to  as 
E.  S.  Wheeler  &  Co.  of  Liverpool,)  a  firm  of  brokers,  doing 
business  in  Liverpool,  England,  to  buy  the  rods,  and  paid 
them  a  commission  for  their  services.  Wheeler  was  the 
president  of  the  Wire  Co.  and  the  principal  owner  of  its 
stock.  The  company's  credit  was  very  good,  and  in  order 
to  supply  its  agent  at  Liverpool  with  the  cash  to  pay 
for  the  rods,  it  went  to  th^  present  applicants,  who  were 
engaged  in  international  banking  and  exchange,  and  pro- 
cured from  them  an  agreement  that  their  English  corres- 
pondents would  accept  drafts  to  be  drawn  on  them  by  the 
Liverpool  agents  of  the  Wire  Co.  for  such  sums  as  would 
pay  for  the  goods  it  might  purchase  in  Europe,  through  its 
agents,  not  exceeding  in  the  whole  ^rtain  limits  agreed 
upon  ;  and  the  Wire  Co.  agreed  that  it  would  deposit  with 
them  in  New  York,  fifteen  days  before  the  maturity  of  the 
English  draft,  sufficient  money  to  meet  it.  In  other  words, 
the  Wire  Co.  agreed  that  the  English  bankers  should  be  put 
in  funds  to  pay  the  drafts  at  their  maturity,  and  all  that 
the  New  York  or  English  bankers  expected  to  give  tiO  the 
company  was  their  financial  credit.  For  their  services  they 
charged  a  commission,  varying  according  to  the  length  of 
time  of  the  draft.  They  well  understood  that  the  Wire  Co. 
was  a  Connecticut  corporation,  engaged  in  manufacturing 
and  selling  wire,  and  was  importing  these  rods  for  the  pur- 
pose of  taking  them  to  its  manufactory  in  New  Haven,  there 
to  make  them  up  into  wire,  and  to  sell  the  wire  in  the  mar- 
kets of  the  country ;  that  E.  S.  Wheeler  &  Co.  of  Liverpool 
were  its  agents  to  buy  the  rods,  and  were  expected  to  draw 
on  the  English  bankers  for  such  8i>n>s  as  they  would  require 
to  pay  cash  for  the  rods,  and  to  sell  the  drafts,  after  accept- 
ance, in  the  money  markets  of  England,  and  from  the  pro- 
ceeds of  the  drafts  to  pay  for  the  rods.  A  draft  accepted 
by  any  of  these  bankers  was  as  good  as  a  certified  check  on 
the  Bank  of  England.  As  security  for  any  loss  the  bankers 
might  incur  and  for  the  discharge  by  the  Wire  Co.  of  its 
obligation  to  meet  the  drafts  as  they  matured,  they  required 
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certain  stipulations  to  be  entered  into  by  the  Wire  Co.,  and 
the  piincipal  question  at  issue  concerns  these  stipulations. 

It  is  to  be  noticed  with  regard  to  all  these  contracts,  (1st) 
that  there  is  nowhere  a  suggestion  that  the  bankers  claim 
under  a  right  or  title,  or  to  protect  any  right  or  title,  of  the 
foreign  manufacturer  of  the  rods  ;  but  iu  each  case  it  is  un- 
derstood that  the  title  of  the  foreign  manufacturer  has  gone 
to  the  Wire  Co.  and  has  befen  pledged  by  it  to  the  bankers. 
(2d)  That  there  is  nowhere  any  suggestion  that  the  bank- 
ers  have  any  right  or  title  to  the  goods,  under  any  doubtful 
right  or  interest  therein  which  the  Liverpool  agents  of  the 
Wire  Co.  might  perhaps  claim.  The  contracts  always  as- 
sume that  the  Liverpool  agents  have  not  the  title,  arid  such 
was  the  understanding  between  the  Wire  Co.  and  the  bank- 
ers. The  Wire  Co.  undertook  to  supply  its  Liverpool  agents 
with  funds,  without  giving  them  any  title,  right  or  interest 
in  the  goods  to  be  bought,  and  these  agents  were  entirely 
satisfied  with  the  arrangement.  As  the  Liverpool  agents 
always  paid  the  foreign  manufacturer  cash,  they  were  under 
no  obligation  to  him,  nor  had  he  afterward  any  interest  in 
the  property.  Now  how  can  a  court,  without  doing  vio- 
lence to  the  fundamental  principle  of  dealing  in  equal  fair- 
ness with  all  persons,  relieve  these  bankers  from  standing  in 
that  precise  relation  to  these  goods  in  which  they  agreed 
with  the  Wire  Co.  to  stand,  in  written  contracts  prepared 
by  themselves  according  to  their  own  choice  and  will,  and 
with  reference  to  which  surprise,  fraud  or  mistake  is  not 
even  claimed  by  them  ? 

And  how  can  it  be  claimed  that  these  contracts  give  them 
anything  more  than  a  title  to  or  interest  in  the  goods  by  way 
of  mortgage,,  pledge  or  hypothecation  as  collateral  security 
for  'the  performance  of  the  agreement  of  the  Wire  Co.  ? 
Where  is  there  the  sli<rhtest  ground  for  claiming  that  these 
contracts  ever  gave  them  the  position  of  "  vendors  of  these 
goods  under  a  contract  to  sell  and  deliver  ?** 

Let  us  look  at  the  terms  of  the  contract  with  Brown 
Brothers  &  Co.  They  issued  a  letter  of  credit  addressed 
to  themselves  by  the  name  of  Brown,  Shipley  &  Co.  of  Liv- 
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erpool.  This  letter  of  credit,  bo  addressed,  was  delivered  to 
the  Wire  Co.,  to  be  by  it  forwarded  to  its  Liverpool  agents. 
It  therefore  had  knowledge  of  its  terms.  The  theory  of  this 
letter  of  credit  was  that  goods  would  be  placed  with  Brown, 
Shipley  &  Co.  at  Liverpool,  for  shipment  to  New  York  to 
the  shipper's  order,  (which  really  meant  a  bill  of  lading  in- 
dorsed in  blank,)  or  if  goods  were  not  so  pkced  with  Brown, 
Shipley  &  Co.  at  Liverpool,  but  were  shipped  from  some 
other  port,  then  the  bills  of  lading  were  to  be  placed  with 
Brown,  Shipley  &  Co.  As  a  matter  of  fact  Brown,  Shipley 
&  Co.  never  shipped  any  goods  iu  their  own  name  as  con- 
signors. The  bills  of  lading  were  always  made  out  as  if 
E.  S.  Wheeler  &  Co.  of  Liverpool,  were  the  shippers,  and 
were  "  unto  order,**  and  were  indorsed  in  blank  by  E.  S. 
Wheeler  &  Co.,  and  then  placed  with  Brown,  Shipley  &  Co. 
But  the  vital  question  is,  toko  placed  the  goods  or  bill  of 
lading  with  Brown,  Shipley  &  Co.?  The  bills  of  lading 
werfi  to  be  sent  '*  through  "  Brown  Brothers  &  Co. ;  that 
is,  to  be  under  their  control  until  they  should  pass  them 
over  to  the  party  who  bought  the  goods.  Upon  the  receipt 
of  them  Brown,  Shipley  &  Co.  were  directed  to  accept 
drafts,  drawn  by  the  authorized  agents  of  the  Wire  Co.  and 
on  its  account.  For  their  reimbursement  Brown,  Shipley 
&  Co.  were  required  to  draw  on  the  Wire  Co.,  in  such  a 
manner  that  the  draft  would  fall  due  fifteen  days  before  the 
maturity  of  the  English  draft.  Then  the  Wire  Co.  entered 
into  a  written  agreement  with  Brown  Brothers  &  Co.  to  ac- 
cept the  drafts  of  Brown,  Shipley  &  Co.,  or  those  of  Brown 
Brothers  &  Co.,  and  for  the  purposes  of  secuiing  the  pay- 
ment of  such  acceptances,  the  Wire  Co.  agreed  with  them 
as  follows : — (1st)  "  To  give  you  satisfactory  security  for 
their  payment,  if  required."  (2d)  "  And  we  hereby  ^ve 
you  a  specific  claim  and  lien  on  all  goods  and  the  proceeds 
thereof,  for  which  Brown,  Shipley  &  Co.  may  come  under 
any  engagements  in  virtue  of  this  credit,  on  all  policies  of 
insurance  on  such  goods,  and  on  all  bills  of  lading  for  the 
same^  with  full  power  and  authority  to  take  possession  and 
dispose  of  them  at  discretion,  and  to  charge  all  expenses, 
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including  comnaissions  for  sale  and  guarantee.  And  we  fur- 
ther pledge  to  you  said  goods  and  the  proceeds  thereof,  as 
security  for  any  other  indebtedness  of  ours  to  you."  , 

It  should  be  noted  here  that  these  applicants  have  unmis- 
takably written  themselves  down  as  pledgees.  However 
much  the  exigences^  of  their  present  position  may  require 
them  to  claim  the  rights  of  general  ownership  and 'to  be  con- 
ditional vendors  of  the  property  to  the  Wire  Co.,  their  con- 
tract claims  for  them  only  the  rights  of  pledgees./  Besides, 
the  law  favors  the  conclusion  that  the  transaction  is  a  pledge, 
htther  than  a  mortgage.  Jones  on  Pledges,  §  14.  What- 
ever be  the  form  of  words  used,  when  the  title  is  admitted 
to  be  held  as  collateral  security,  no  jugglery  of  words  can 
cause,  between  the  parties,  the  general  ownership  to  be  in 
the  creditor,  so  that  he  can  become  a  conditional  vendor,  and 
leave  in  the  debtor  only  an  obligation  to  pay  his  debt,  and 
no  ownership  in  the  property.  We  particularly  observe  that 
it  is  from  the  Wire  Co.  alone  that  all  the  "  claim  or  lien," 
whether  "specific"  or  otherwise,  of  Brown  Brothers  &Co. 
to  the  property,  polieiea  of  insurance  or  bills  of  lading^  is  de- 
rived. How  could  the  Wire  Co.  assign  to  Brown  Brothers 
&  Co.  the  policies  of  insurance,  unless  it  owned  the  goods 
and  could  insure  them  ?  How  could  it  assign  the  bills  of 
lading,  unless  the  goods  were  its  own  ?  The  use  of  the  word 
"lien"  unmistakably  implies  an  interest  in  the  property  as 
security  for  the  discharge  of  an  obligation,  and  this  is  con* 
firmed  by  the  power  "  to  charge  all  expenses  of  sale  "  to  the 
Wire  Co.  in  case  of  sale,  and  by  the  "further  pledge"  of  the 
goods  as  "  security  for  any  otTier  indebtedness." 

Clearly  the  applicants  are  estopped  from  taking  any  other 
relation  to  these  goods  than  that  defined  in  their  contracts 
with  the  Wire  Co.  The  latter  entered  into  an  extensive 
business  with  them  on  the  faith  that  these  contracts  were  the 
complete,  full  measure  of  all  the  title  or  interest  in  the 
goods  that  the  applicants  desired  to  claim.  So  long  as  the 
fundamental  contract  between  the  bankers  and  the  importer 
is,  that  the  banker  only  lends  the  money  or  credit  and  that 
the  importer  owes  the  debt ;  that  all  the  risk  of  the  venture 
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is  on  the  importer,  all  the  profit  his,  and  only  the  commission 
or  interest  to  belong  to  the  banker ;  and  so  long  as  the  act- 
ual course  of  business  uiider  the  contract  is  governed  by 
this  fundamental  relation — ^it  will  be  strange,  at  least  in 
Connecticut,  in  case  of  the  insolvency  of  the  real  purchaser, 
if  the  rights  of  unsecured  creditors,  wljo  never  were  parties 
to  the  mere  form  of  words  forced  upon  the  importer  by  the 
banker,  are  to  yield,  and  to  be  sacrificed  to  what,  as  between 
the  paities,  was  nothing  but  a  lien,  secret  at  best,  and  in 
contravention  of  the  often  declared  policy  of  the  state. 

It  will  be  claimed  that  the  transfers  of  the  bills  ot  lading 
operated  to  create  and  transfer  a  title  greater  than  that  of  a 
mortgage  or  pledge;  and  that,  too,  in  the  face  of  the  con- 
tracts, which  provide  only  that  the  bills  of  lading  are  to  be 
transferred  in  the  aid  of  a  title  as  security.  But  a  bill  of 
lading  is  nothing  but  a  carrier's  receipt  for  the  goods  and 
contract  to  carry  them.  There  are  no  apt  words  in  it  any- 
where to  convey  any  title  whatever,  and  the  transfer  of  it,  of 
itself,  is  nothing  more  than  the  transfer  of  the  carrier's  re- 
ceipt and  contract.  It  may  be  handed  to  the  clerk  or  to  the 
truckman  of  the  transferrer,  and  it  may  he  transferred  to 
a  purchaser  of  the  property.  The  meaning  of  the  transfer,  so 
far  as  the  question  of  title  is  concerned,  always  depends 
upon  the  contract  concerning  the  property^  which  is  other  and 
different  from  anything  expressed  in  the  bill  of  lading.  It 
is  only  a  transfer  of  a  right  to  taV^ po%%e%%ion  of  the  property, 
and  of  itself  has  nothing  to  do  with  the  transfer  of  the  title 
to  the  property.  As  goods  in  transit  are  not  in  the  corporal 
possession  of  the  owner,  mortgagee,  pledgee,  or  vendee,  the 
holding  or  transfer  of  the  bill  of  lading  is  the  symbolical 
possession  or  transfer  of  possession  of  the  property,  and 
nothing  more.  Jones  on  Pledges,  §  230;  2  Daniels  on  Neg. 
Inst,  §§  1731,  1731a. 

The  next  question  is,  whether  the  applicants  did  surrender 
the  possession  of  the  goods  to  the  Wire  C<».  It  is  admitted, 
that  the  property  was  delivered  to  the  Wire  Co. ;  that  it 
brought  the  goods  to  its  manufactory;  that  it  thereupon 
used  the  goods  as  if  they  were  its  absolute  property ;  and 
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that  there  was  no  indication  on  the  premises,  or  on  its  books, 
that  the  applicants  "  claimed  the  ownership,  or  any  lien,  upon 
any  of  the  imported  rods."  The  only  evidence  of  the  claims 
of  the  applicants  was  in  certain  documents  called  "trust 
receipts,"  made  by  the  Wu-e  Co.  in  New  Haven,  and  sent 
to  and  held  by  the  applicants  in  New  York.  Let  us  ex- 
amine the  trust  receipt  of  Brown  Brothei-s  &  Co.,  which  is 
essentially  the  same  as  that  of  the  other  applicants.  It  says 
that  the  New  Haven  Wire  Co.  have  "received  from  Brown 
Brothers  and  Co."  "the  merchandise  specified  in  the  bill  of 
lading,"  "and  in  consideration  of "  said  receipt,  the  com-^ 
pany  "  agree  to  hold  said  goods  in  trust,  with  liberty  to  sell 
the  same,  and  in  case  of  sale  to  hand  the  avails  as  soon  as 
received  to  Brown  Brothers  &  Co.,  a%  security  for  due  pro- 
vision for  the  acceptances  of  Brown,  Shipley  &  Co. ; "  and 
the  Wire  Co. "  further  pledge  to  "  Brown  Brothers  &  Co.  the 
"  goods,  and  the  proceeds  thereof,  as  security  for  the  payment 
of  any  other  indebtedness"  of  the  Wire  Co.  "to  Brown,  Ship- 
ley &  Co. ; "  and  the  Wire  Co.  "  further  agrees  to  keep  said 
property  insured  against  fire,  payable  in  case  of  loss  to  Brown 
Brothers  &  Co.,  with  the  understanding  that  they  are  not  to 
be  chargeable  with  any  expenses  incuiTed  thereon ;  the  in- 
tention of  this  arranffement  being  to  protect  and  preserve  ninimr 
paired  the  lien  of  Brown  Brothers  ^  Co.  on  said  property ^ 

It  is  to  be'  noted  that  what  the  "trust"  is,  is  not  mentioned 
in  terms ;  we  have  the  word  "  trust,"  and  nothing  more. 

But  the  intent  of  this  paper  is  expressed  "  to  protect  and 
preserve  unimpaired  the  lien  "  on  the  property.  As  between 
unsecured  creditoi-s  and  the  bankers,  whether  their  lien  was 
preserved  or  not  depends  upon  the  law  of  the  land,  and  not 
upon  a  contract  to  wiiich  the  creditors  were  not  parties.  Here 
again  Brown  Brothers  &  Co.  are  unequivocally  claiming 
only  a  "lien"  and  "pledge."  This  implies  that  the  general 
ownership  is  in  another,  and  that  the  lien  is  for  tiie  security 
of  the  performance  of  a  contract  by  some  other  pei-son. 
Since  the  only  contract  Brown  Brothers  &  Co.  ever  had 
with  reference  to  this  property  was  with  the  Wire  Co.,  and 
since  no  other  person  than  the  Wire  Co.  was  claiming  any 
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interest  whatever  in  the  property,  it  follows,  as  matter  of 
course,  that  this  receipt  recognizes  the  general  ownership  of 
the  goods  to  be  in  the  Wire  Co.,  subject  to  a  lien  in  tsLV or 
of  Brown  Brothei*s  &  Co. 

The  applicants  can  never  hold  these  goods  under  Connect- 
icut law  unless  they  can  prove  that  they  are  the  general 
owners.  If  they  are  the  general  owners,  they  must  show 
jErora  whom  they  derived  their  title.  The  contracts  upon 
which  their  entire  claim  rests  conclusively  demonsti*ate  that 
they  did  not  get  their  title  from  any  one  other  than  the 
Wire  Co.  And  we  submit  that  the  idea  that  the  applicants 
derived  the  general  ownership  from  the  Wire  Co.  is  abso- 
lutely inconsistent  with  the  letter  of  these  contracts,  and  still 
more  inconsistent  witii  their  real  meaning  and  true  spirit. 

If  we  are  right  in  our  argument  up  to  this  point  it  dis- 
poses of  all  the  questions  in  each  case.  But  it  may  be  held 
that  the  lien  of  the  applicants  did  survive  the  surrender  of 
possession,  and  is  valid  against  the  company's  creditors,  and 
therefore  the  extent  of  the  lien  must  be  discussed. 

At  the  time  of  the  failure  there  were  certain  acceptances  on 
their  way  to  maturity.  All  due  previous  to  the  failure  had 
been  promptly  paid.  The  goods  pledged  for  the  maturing  ac- 
ceptances had  arrived  in  this  country  and  been  surrendered 
to  the  company  and  trust  receipts  given  therefor;  and  had 
been  sold  in  part  by  the  company  and  the  rest  taken  to  their 
manufactory,  where  a  great  part  of  them  had  been  manu- 
factured into  wire  and  sold,  or  was  either  in  process  of  or 
the  product  of  manufacture.  The  rods  pledged  for  the 
maturing  acceptances,  so  far  as  they  were  iu  process  of 
manufacture  <>r  had  been  manufactured,  were  utterly  incap- 
able of  identification  or  separation  from  other  property  in 
like  condition,  and  it  was  impossible  to  find  out  what  por- 
tion of  such  pledged  rods  as  had  gone  into  the  mill  had  passed 
into  wire  and  been  sold,  and  what  had  not  so  passed.  The 
applicants  could  not  find,  therefore,  all  the  rods  that  were 
pledged  for  their  unsecured  acceptances,  and  they  seek  to 
subject  other  rods,  found  on  the  premises  of  the  company, 
to  a  lien  for  their  payment.    Such  other  rods  had  once 


Digitized  by  VjOOQIC 


JULY,  1889.  868 


New  Haven  Wire  Co.  Cases. 


been  pledged  for  acceptances  which  had  beeu  pa;id,  and  the 
question  is,  whether  any  invoice  of  rods  was  in  fact  pledged 
for  any  other  than  the  one  acceptance,  lent  to  the  Wire  Co., 
firom  the  sale  of  which  it  raised  the  money  to  pay  the  origi- 
nal owner  for  that  quantity  of  rods.  The  applicants  claim 
that  all  the  transactions  with  each  banker  during  the  whole, 
course  of  business  are  a  unit;  and  that  any  rods  in  the  pos- 
session of  the  company,  no  matter  when  bought,  if  they 
were  bought  from  the  proceeds  of  one  of  these  acceptances, 
and  can  be  so  identified,  remain  pledged  for  the  payment  of 
any  and  all  acceptances,  even  the  last  one  maturing.  Inas- 
much as  the  lien,  if  it  continues  to  exist  on  such  old  rods, 
must  also  logically  exist  on  the  proceeds  of  such  old  rods 
as  had  been  sold,  the  result  of  this  claim  would  be  that  rods 
or  their  proceeds  to  the  amount  of  $600,000,  in  each  of  the 
cases  of  Kidder,  Peabody  &  Co.,  and  of 'Brown  Brothers  & 
Co.,  and  to  the  amount  of  $160,000  in  the  case  of  Heidel- 
bach,  Ickelheimer  &  Co.,  would  stand  charged  with  the  pay- 
ment of  these  maturing  acceptances. 

Another  theory  relied  upon  by  Kidder,  Peabody  &  Co.  is 
that  all  the  transactions  connected  with  a  single  letter  of 
credit  are  a  unit.  These  letters  of  credit  were  either  jB 5,000 
or  j£10,000 — more  often  the  latter.  After  payment  of  the 
dutie?  and  the  cost  of  manufacture,  the  value  of  the  material 
bought  by  the  money  obtained  on  these  letters  of  credit 
would  at  least  be  $50,000  on  the  ^5,000  credit,  and  $100,000 
on  the  jE10,000  credit.  And  the  argument  under  each  of 
these  claims  would  corae  to  this,  that  the  first  acceptance 
would  be  secured  onlt/  by  the  goods  pledged  against  it, 
while  the  last  acceptance  would  be  secured  by  $600,000 
worth  of  goods,  or  by  goods  of  the  value  of  from  $50,000  to 
$100,000. 

In  regard  to  the  claim  of  lien  under  the  Brown  contracts, 
we  say  that  it  is  plain  from  the  terms  of  those  contracts  that 
at  the  time  of  tiie  failure  there  was  no  such  lien,  even  as  be- 
tween the  parties,  for  the  goods  were  once  free  from  all  liens, 
and  a  new  lien  cannot  be  imposed  without  a  new  act  of  the 
parties.     And  that  if  there  was  at  the  time  of  the  failure  such 
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lien  on  other  goods,  as  between  the  parties,  it  was  void 
as  to  creditors  by  reason  of  want  of  possession  to  support  it, 
and  by  reason  of  its  uncertainty  and  indefiniteness.  As  to 
the  latter  point  see  Ives  v.  Sione^  61  Conn.,  446. 

Passing  now  to  another  line  of  argument,  we  find  that  the 
leading  case  in  support  of  the  applicants'  claims  is  Moors  v. 
Kidder^  106  N.  York,  32.  All  other  cases  which  they  will  cite 
to  the  same  effect  can  either  be  clearly  distinguished  from  it, 
like  Moors  v.  Wyman^  146  Mass.,  60,  or  will  be  found  to  be 
but  echoes  of  it.  That  case  is  based  upon  the  law  developed 
in  a  series  of  decisions,  the  most  important  of  which  are  the 
following :  Bank  of  Rochester  v.  Jones^  4  N.  York,  497 ;  City 
Bank  v.  Rome  ^c.  R.  R.  Co,^  44  id.,  136  ;  Merchants  ^  Tror 
ders*  Bank  v.  Farmers  ^  Mechanics^  BanJc^  60  id.,  40 ;  Bank 
of  Toledo  V.  Shaw^  61  id.,  283  ;  Marine  Bank  v.  Fiske^  71  id., 
353 ;  Farmers  ^  Mechanics^  Bank  v.  Logan^  74  id.,  668 ; 
Same  v.  Hazeltine^  78  id.,  104;  Hazard  v.  Fiske^  83  id.,  287 ; 
Lows  V.  Kidder,  84  id.,  121 ;  DeWolfy.  Gardner,  12  Cush., 
19 ;  Forbes  v.  Boston  ^  Lowell  R,  R.  Co.,  133  Mass.,  154 ; 
Bows  V.  Nat,  Exchange  Bank,  91  U.  S.  R.,  618.  These  cases 
are  all  connected  with  the  shipment  of  grain  from  the  in- 
terior to  the  Atlantic  seaports.  The  gi*ain  is  usually  pur- 
chased by  a  western  dealer  with  funds  procured  on  his  own 
credit,  and  consigned  to  some  party  in  an  eastern  city.  For 
his  reimbursement  the  western  dealer  draws  on  the  con- 
signee, and  procures  the  discount  of  the  draft  by  giving  the 
bill  of  lading  to  the  discounting  bank  as  security  for  the  ac- 
ceptance and  payment  of  the  draft.  Tiie  decisions  allow 
the  discounting  bank  to  follow  the  grain  even  into  the  hands 
of  bond  fide  purchasers,  on  the  theory  that  the  western  dealer, 
who  is  the  general  owner,  gives  the  bank  a  special  property 
in  the  grain  as  security  for  its  advances,  and  intrusts  the 
bank  with  the  constructive  possession  by  the  delivery  of  the 
bill  of  lading,  which  is  a  muniment  of  title  whose  contents 
any  person  dealing  with  the  grain  is  bound  to  know,  and 
that  the  bank  cannot  be  divested  of  its  interest  in  the  grain 
until  its  advances  are  repaid,  provided  that  it  uses  due  dili- 


Digitized  by  VjC/OQIC 


JULY,  1889.  866 


New  Haven  Wire  Ca  Cases. 


gence  in  maintaining  its  interest  and  performing  its  contract 
with  the  genei*al  owner. 

Tlie  decision  in  Moor9  v.  Kidder  rests  upon  the  idea  that 
the  banker  furnishing  the  credit  becomes  the  general  owner 
of  all  goods  transported  by  means  of  such  credit,  and  con- 
cedes that  if  Kidder  had  had  only  a  pledgee's  interest  he 
could  not  have  recovered.  It  is  believed  that  this  idea  is  not 
borne  out  by  the  line  of  decisions  rtjferred  to,  and  that  the 
main  current  of  authority  goes  only  to  the  extent  of  saying 
that  when  a  banker  advances  money  against  goods  and  takes 
the  bill  of  lading  as  security,  he  acquires  only  such  an  inter- 
est as  the  nature  of  the  case,  the  contracts  of  the  parties, 
and  their  situation,  show  he  was  intended  to  acquire.  In  all 
cases  he  takes  from  the  party  to  whom  he  makes  the 
advances,  and  from  whom  he  receives  the  bill  of  lading,  a 
special  title  by  way  of  security — a  banker's  title — and  so  far 
as  concerns  the  party  surrendering  the  bill  of  lading,  the 
banker's  relations  to  the  property  must  always  remain  the 
same  until  he  is  paid.  As  to  all  other  parties,  who  are  in 
reality  strangers  to  the  property,  even  as  to  the  intended 
purchaser,  to  whom  no  advance  has  been  made,  and  who  has 
not  yet  obtained  any  interest  in  the  goods,  the  bunker  has, 
necessarily,  the  rights  of  the  general  owner  in  the  goods 
because  he  is  the  general  owner's  representative.  And  no 
case  prior  to  Moors  v.  Kidder  will  be  found  to  conflict  with 
this  position.  In  all  these  cases  it  will  be  noticed  that  the 
general  owner,  or  original  pledgor,  never  appears  as  a  party, 
but  that  in  every  instance  the  issue  is  between  the  original 
pledgee  and  a  third  party  who  has  attempted  to  acquire  a 
property  in  the  grain  from  some  one  who  could  not  give  a 
good  title.  The  fact  that,  as  between  the  western  dealer 
who  buys  the  grain  and  the  bank  which  makes  the  advances, 
the  bank  takes  only  a  pledgee's  interest,  is  made,  clear  in 
two  of  the  more  recent  cases  referred  to.  In  Marine  Bank 
V.  Fiske^  71  N.  York,  353,  the  court  say  in  a  unanimous 
opinion :  "The  plaiiitiff  was  the  pledgee  and  special  owner  of 
the  wheat  and  in  possession  thereof.  *  *  *  The  general 
owner  had  not  the  possession.'*    And  again  in  Hazard  v. 
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Fi%ke^  88  N.  York,  294,  the  laat  important  case  covering  the 
exact  point,  the  same  court  say  in  a  unanimous  opinion, 
"It  must  be  remembered  that  Nims  was  the  owner  and 
that  the  plaintiffs  [the  bankers]  had  only  a  lien  for  their 
advances."  In  the  case  of  Mootb  v.  Kidder^  three  of  the 
seven  judges  refused  to  subscribe  to  the  doctrine  of  the 
majority  of  the  court. 

Again,  the  nature  of  the  bank's  interest  or  title  in  the 
pledged  grain  appears  from  the  relation  of  the  parties.  It 
is  too  clear  for  argument  that  the  delivery  of  the  bill  of 
lading,  even  when  it  contains  the  name  of  the  party  receiv- 
ing it,  can  in  no  case  confer  a  greater  interest  or  title  than 
would  be  conferred  by  the  delivery  of  the  goods.  The 
goods,  or  the  bill  of  lading,  may  be  delivered  to  a  vendee,  a 
mortgagee,  a  pledgee,  an  agent,  or  to  one  standing  in  some 
other  relation  to  the  party  handing  over  the  bill,  and  the 
interest  of  the  party  receiving  the  bill  of  goods  will  be 
determined  by  the  contract  of  the  parties  in  relation  to  the 
same.  The  intent  of  the  parties  is  the  controlling  fact  in  the 
transaction.  Now,  in  dealing  with  the  grain  in  the  foregoing 
cases,  the  western  dealer  intended  to  transport  it  to  the  east 
and  sell  it  there.  He  intended  to  procure  from  the  bank  the 
financial  accommodation  necessary  to  enable  him  to  tmns- 
port  and  sell,  and  to  give  the  bank  what  any  pledgee 
requires,  namely,  the  means  of  controlling  the  grain  until 
its  advance  was  satisfied ;  and  the  bank  never  desired  any- 
thing more.  The  western  dealer,  the  pledgor,  remained  the 
general  owner.  He  was  at  all  times,  prior  to  the  passage  of 
the  title  to  the  ultimate  vendee  by  the  full  payment  of  thd 
purchase  price  and  charges,  responsible  to  the  bank  for  any 
advances  which  the  ultimate  vendee  and  the  gmin  failed  to 
satisfy ;  while  if  there  had  been  a  regular  sale  the  bank  must 
have  looked  to  the  grain  alone.  He  could  at  any  time  take 
the  grain  out  of  the  bank's  control,  without  regard  to  its 
wishes,  by  the  payment  of  its  advances.  He  could  hold  the 
bank  responsible  in  damages,  in  case  it  interfered  with  the 
progress  of  the  grain  to  its  destination  for  any  other  purpose 
than  to  protect  its  lien.     The  bank  had  absolutely  no  rights 
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which  do  not  belong  to  a  pledgee,  and  the  western  dealer 
had  all  of  the  rights  belonging  to  a  general  owner  whose 
grain  is  in  pledge. 

Two  only  of  the  other  objections  to  the  doctrfee  of  Moor% 
V.  Kidder  will  be  mentioned.  The  first  is  that  the  court 
uses  the  term  "commercial  correspondent"  so  as  to  make  it 
cover  and  include  both  parties  to  the  transaction,  to  wit,  the 
western  buyer  of  the  grain,  or  the  pledgor,  and  the  bank 
advancing  the  money,  or  the  pledgee.  When  the  court  merges 
the  parties  it  naturally  merges  their  interests  likewise.  The 
trouble  arises  from  thinking  tiiat  the  ultimate  vendee  in  the 
Logan  case,  who  simply  orders  the  goods  and  acquires  no 
interest  whatever  until  he  has  fulfilled  the  terms  of  the  con- 
tract of  sale,  stands  in  the  same  relation  to  the  bank  as  the 
party  who  signs  the  trust  receipt.  The  real  fact  is,  that  the 
signer  of  the  trust  receipt  is  the  general  owner,  who  becomes 
the  pledgor  through  the  act  of  his  authorized  agent,  and  thus 
stands  in  the  same  relation  to  the  bank  and  the  goods  as  the 
western  pledgor  and  general  owner  in  the  Logan  case,  who 
has  the  title  to  the  goods  and  retains  it,  subject  to  the  lien 
of  the  bank,  until  the  transaction  is  closed.  The  second  and 
still  more  fatal  objection  arises  from  the  disappearance  of 
the  bill  of  lading,  which  becomes /wn<?fw«  officio  and  exercises 
no  further  influence  upon  the  rights  of  the  respective  parties 
to  the  goods,  since  it  is  succeeded,  and  to  some  extent 
replaced,  by  the  trust  receipt. 

It  is  clear  that  the  New  York  courts  never  intended  to 
disregard  the  possession  and  control  of  chattels  as  facts 
likely  to  influence  the  action  of  third  parties  in  dealing 
with  the  goods.  They  repeatedly  refer  to  the  bill  of  lading 
as  a  muniment  of  title,  and  as  a  proper  evidence  of  the  con- 
dition of  that  title,  so  long  as  the  carrier  has  anything  to  do 
with  the  goods.  Thus,  in  the  Logan  case,  the  court  says, 
on  page  683 : — "  Third  peraons  dealing  with  the  property 
thus  shipped,  though  acting  in  good  faith,  in  the  regular 
course  of  business,  and  paying  value,  are  affected  by  the 
terms  of  the  bill  of  lading  and  bound  to  look  into  it,  and 
are  chargeable  with  a  constructive  notice  of  the  contents  of 
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it."  ITiis  principle  justifies  itself  so  long  as  the  bill  of 
lading  is  active,  but  by  no  stretch  of  authority  can  the  same 
doctrine  be  maintained  as  to  the  trust  receipt.  No  third 
party  can  be  charged  with  constructive  knowledge  of  its 
contents,  and  if  the  signer  of  the  trust  receipt  is  allowed 
to  deal  with  the  property  so  as  to  violate  the  rules  of  law 
and  public  policy,  the  holder  of  the  trust  receipt  will  notbe 
permitted  to  maintain  his  claims  in  a  case  where  the  rights 
of  general  creditors  are  at  stake. 

So  long  as  a  party  has  an  absolute  and  unrestricted  title 
to  personal  property,  he  may  deal  with  it  as  he  will,  pro- 
vided he  violates  no  rule  of  law  or  public  policy,  but  so  soon 
as  the  title  begins  to  be  qualified  or  restricted  in  any  way, 
so  soon  does  the  law  begin  to  limit  the  freedom  with  which 
he  may  safely  use  it.  Both  the  common  law  and  the  statutes 
distinguish  and  widely  separate  the  position  and  rights  of 
the  party  who  gives  a  title,  from  the  position  and  rights  of 
the  party  who  receives  a  title,  whether  that  title  be  absolute 
or  qualified.  In  cases  involving  the  rights  of  a  third  party 
the  courts  generally  maintain  the  rights  of  the  person  who 
had  the  title  to  ffive^  against  the  third  party ;  while  as  be- 
tween the  third  party  and  the  person  who  has  received  or 
desires  to  receive  the  title,  the  rights  of  the  third  party  are 
generally  upheld.  The  person  who  had  the  title  originally 
may  transfer  the  possession  without  misleading  the  public. 
But  if  one  who  has  recently  acquired  a  complete  title  to  or 
any  interest  in  the  property,  becomes  divested  of  possession, 
third  persons  are  very  easily  misled.  That  the  Wire  Co.  in 
the  cases  at  bar  was  the  party  from  whom  the  bankers  ac- 
quired whatever  title  or  interest  they  had  in  the  property, 
is  conclusively  shown  by  the  wording  of  the  contracts, 
which  they  drew  themselves.  The  Wire  Co.  was  then  the 
party  having  the  title  to  give. 

Let  us  suppose,  first,  that  the  applicants'  claim  is  that  the 
Wire  Co.'s  contracts  with  themselves  should  be  construed 
as  sales,  absolute  or  conditional,  from  it  to  the  bankers.  The 
facts  show  that  the  property  was  placed  back  in  the  hands 
of  the  vendor,  or  original  owner,  as  soon  as  it  could  be  de- 
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livered  by  the  carrier,  and  remained  under  the  control  of 
the  Wire  Co.,  which  had  an  express  power  of  sale,  and 
which  used  the  property  in  the  same  way  that  other  manu- 
facturing companies  use  their  raw  material.  All  this  took 
place  without  any  notice  of  any  kind  to  the  public  or  to 
purchasers  that  the  Wire  Co.*s  title  to  the  property  was 
qualified  in  any  way.  As  to  transactions  of  this  nature, 
this  court  has  made  the  law  of  Connecticut  perfectly  clear 
ill  the  following,  among  numerous  other  familiar  decisions: — 
Sictft  Y.  Thompson^  9  Conn.,  63 ;  Carter  v.  Watkina^  14  id., 
240;  Crouch  v.  Carrier ^  16  id.,  506;  Shipman  v,  j^na 
Ins.  Co.,  29  id.,  246 ;  Norton  v.  DoolMe,  32  id.,  405 ;  Etdl 
V.  Siffsworth,  48  id.,  258.  In  Shipman  v.  -^na  Ins.  Co.  the 
court  say,  (p.  263) : — "  In  order  to  protect  a  sale  of  tangible 
personal  property,  capable  of  immediate  delivery,  against 
the  creditors  of  the  seller,  the  purchaser  must  take  and  re- 
tain possession  of  the  goods.  If  he  does  not,  his  purchase 
may  be  treated  as  fraudulent  and  void.  The  vendor's  re- 
tention of  possession  is  a  badge  of  fraud  which  vitiates  the 
sale."  In  Norton  v.  Boolittle,  in  comparing  that  case  with 
CroxAch  V.  Carrier,  the  court  say,  (p.  409) : — "  They  are 
analogous  in  respect  to  the  vice  in  the  transactions  which 
rendei-ed  them  void  in  the  law,  in  that  there  was  to  the  view 
of  the  world  no  apparent  change  of  ownership,  no  actual, 
visible  and  continued  change  of  possession,  to  indicate  the 
change  of  title  and  bailment  that  had  taken  place." 

The  difference  between  the  position  of  a  general  owner, 
like  the  Wire  Co.,  in  giving  a  title,  and  that  of  a  person  re- 
ceiving a  title,  whether  absolute  or  qualified,  is  clearly  points 
ed  out  in  the  leading  case  of  Forbes  v.  Marsh,  15  Conn.,  884. 
The  court  say,  (p.  397)  : — "  The  rule  of  lawmaking  the  pro- 
perty of  one  man  liable  for  the  debts  of  othei*s  in  whose 
hands  it  is  found,  is  applicable  particularly  to  that  property 
which  was  once  owned  by  the  possessor,  and  is  by  him  sold 
or  mortgaged  to  another,  and  then  suffered  to  remain  in  his 
possession.  In  such  cases  possession  is  evidence  of  fraud, 
because  there  is  not  given  to  the  world  the  usual  evidence 
of  a  change  of  title.  The  vendor  or  mortgagor  is,  there- 
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fore,  presumed  to  remain  the  owner  of  the  property  as  here- 
tofore. It  is  otherwise  in  cases  like  that  before  us.  The 
vendee  comes  into  possession  of  property  which  was  known 
to  belong  to  another  man.  Whether,  therefore,  the  vendee 
had  borrowed  it  or  hired  or  purchased  it,  becomes  a  matter 
of  inquiry,  and  ought  to  be  ascertained  by  him  who  pro- 
poses to  trust  his  property  upon  the  faith  of  this  appear- 
ance ;  for  the  law  offers  its  protecting  shield  to  those  who 
attempt  to  protect  themselves."  The  case  of  Lewis  v.  Mc- 
Cabe^  49  Conn.,  141,  contains  a  thorough  examination  of  the 
law  of  conditional  sales  and  goes,  perhaps,  as  far  as  any  of 
our  cases  in  protecting  the  general  owner,  and  clearly  recog- 
nizes the  difference  between  the  rights  of  the  vendor  and 
the  vendee  when  questions  are  raised  by  third  parties.  This 
opinion  contains  one  passage,  (p.  155,)  which  is  in  itself  a 
complete  answer  to  the  applicants'  claims^  and  is  as  follows: 
**  If,  however,  the  contract  in  question  must  be  construed  to 
mean  that  the  plaintiff  authorized  McAvoy  to  sell  the  pro- 
perty as  his  own,  we  should  be  constrained  to  hold  it  so  ab- 
solutely inconsistent  with  the  retention  of  the  title  in  the 
plaintiff  as  to  waive  or  make  void  the  condition."  That  is, 
to  make  it  void  even  against  the  general  owner ;  much  more 
then  must  it  be  void  as  against  the  vendee  or  pledgee. 

If  the  applicants  should  claim  that  their  lien  as  pledgees 
should  be  sustained,  we  fall  back  upon  the  elementary  prin« 
ciple  that  the  pledgee's  rights  as  against  third  parties  ter- 
minate with  his  possession,  as  the  applicants  have  never  had 
even  a  constructive  possession  since  they  parted  with  the 
bills  of  lading  upon  the  arrival  of  the  goods  at  the  port  of 
New  York.  In  Caset/  v.  Cavaroc^  96  U.  S.  R.,  467,  the  court 
say  in  speaking  of  a  pledge :  "  Other  formalities  might  have 
been  dispensed  with ;  but  possession  wza  essential ;  made  so 
by  the  express  terms  of  the  law." 

It  is  clear,  therefore,  that  it  makes  no  difference  whether 
the  applicants  claim  that  they  acquired  an  interest  in  the  pro- 
perty from  the  general  owner  by  sale,  mortgage  or  pledge,  or 
whether  they  apply  some  other  name  to  a  contract  which  in 
its  substance  must  have  been  one  of  these  three.    In  any 
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event  they  allowed  the  general  owner  to  continue  in  the 
apparent  and  unexplained  possession  which,  as  our  courts 
have  uniformly  and  forcibly  declared,  makes  such  contracts 
void  as  against  creditors.  Nor  can  the  proposition  be  main- 
tained before  this  court,  in  the  face  of  the  facts  in  the  records, 
that  the  Wire  Co.  was  only  an  agent  of  the  applicants  to 
manufacture  and  sell  the  rods.  The  claim  of  agency  is 
clearly  at  variance  with  the  terms  of  the  printed  contracts 
and  with  the  leading  facts  of  record  in  the  cases  at  bar,  and 
can  only  be  made  in  an  attempt  to  escape  from  the  require- 
ments of  the  law  by  changing  the  words  applied  to  facts 
whose  real  nature  cannot  be  altered.  To  sustain  such  a 
claim,  moreover,  would  be  to  furnish  every  vendee,  mort- 
gagee and  pledgee  with  a  ready  excuse  for  allowing  pro- 
perty to  remain  in  the  open  "and  unexplained  possession  of 
the  original  owner,  with  manifest  injustice  to  the  public. 

The  real  parties  to  these  cases  are  the  applicants  on  the 
one  hand;  who  claim  certain  preferences  under  their  trust 
receipts,  and  the  body  of  the  general  creditors  on  the  other, 
who  act  through  the  receiver  as  their  representative.  It 
is  the  receiver's  duty  to  see  that  no  preferred  claims  are  al- 
lowed against  the  company,  which  could  be  successfully  re- 
sisted at  law  by  the  general  creditors.  Oasey  v.  Cavaroc^ 
supra.  While  there  are  no  Connecticut  cases  which  fully 
define  the  duties  of  a  receiver  on  this  point,  there  are  numer- 
ous decisions  which  state  the  duties  of  an  assignee  or  trustee 
in  insolvency.  And  it  must  be  conceded  that  the  rights  of 
the  general  creditors  under  our  law  to  the  assets  of  an  insol- 
vent estate  remain  the  same,  whether  the  officer  of  the  law, 
chosen  to  administer  the  estate  for  the  creditors'  benefit  be 
called  a  i-eceiver  or  a  trustee.  Among  these  cases  are  Smft 
V.  Thompson^  9  Conn.,  63 ;  Bood  v.  Welchj  28  id.,  167  ;  Ship- 
man  v.  JEtna  Ins.  Co.^  29  id.,  245 ;  Gaylor  v.  Harding^  37  id., 
508.  In  Shaw  v.  Smith,  48  Conn.,  306,  the  court  say,  "  The 
assignee  represents  the  creditors,  and  could  make  void  such 
sale  as  effectually  as  creditors  could  have  done  had  they  at- 
tached the  property."     And  then,  referring  to  the  earlier 
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decisions,  adds,  ^^  This  doctrine  has  been  repeatedly  declared 
in  this  state,  and  is  too  well  established  for  controversy." 

We  claim  next  that  the  cases  at  bar  are  governed  by  the  law 
of  Connecticut  as  the  place  of  the  situs  of  the  property  and  the 
making  of  the  contracts.  The  record  shows  that  the  con- 
tracts and  trust  receipts  were  sent  to  New  Haven  by  the 
applicants  and  signed  in  New  Haven  by  the  Wire  Co. ;  and 
that  the  statements  of  account  were  rendered  by  the  appli- 
cants to  the  Wire  Co.  in  New  Haven,  and  that  the  balances 
were  adjusted  by  checks  there  dated  and  signed  and  drawn 
on  a  New  Haven  bank.  Vanhuskirk  v.  Hartford  Fire  Ins. 
Co.,  14  Conn.,  586 ;  Gheen  v.  VanJbmkirk,  7  Wall.,  139. 

Tlje  propositions  which  we  claim  to  have  established 
are : — (1.)  That  the  real  issue  in  these  cases  is  between  the 
general  creditors  and  the  creditors  claiming  preferences. 
(2.)  That  this  issue  must  be  determined  by  the  law  of  Con- 
necticut. (8.)  That  the  Wire  Co.  was,  up  to  the  time  of 
the  receiver's  appointment,  the  general  owner  of  the  prop- 
erty claimed,  and  that  the  applicants  never  had  more  than  a 
pledgee's  interest  in  it.  (4.)  That  by  allowing  the  Wire 
Co.  to  retain  the  open  and  unexplained  possession,  and  by 
allowing  it  to  manufacture  and  sell  the  property  as  its  own, 
the  applicants  put  themselves  in  a  position  where  they  can- 
not assert  such  title  as  they  may  once  have  had  against  the 
general  creditors. 

Beabdslby,  J.  This  is  an  application  to  the  Superior 
Court  for  the  county  of  New  Haven  for  an  order  compelling 
the  receiver  of  an  insolvent  corporation  to  deliver  specified 
articles  of  personal  property  to  the  applicants,  of  which  they 
claim  to  be  the  owners,  but  which  he  holds  as  the  property 
of  the  corporation. 

On  or  about  September  7th,  1887,  Samuel  A.  Galpin  of 
New  Haven  was  duly  appointed  the  temporary  receiver  of 
the  New  Haven  Wire  Company,  a  corporation  located  at 
New  Haven.  He  was  subsequently  made  and  still  is  receiver, 
and  as  such  duly  holds  possession  of  the  property  and  effects 
of  the  corporation,  and  is  proceeding  to  wind  up  its  affairs 
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and  dispose  of  its  property  and  effects  pursuant  to  law.  As 
such  receiver  thei-e  came  into  his  possession  certain  machines 
for  the  manufacture  of  nails,  and  about  2635  tons  of  wire 
rods.     He  claims  this  property  as  that  of  the  corporation. 

Concerning  a  portion  of  this  property  Baring  Brothers,  of 
London,  England,  make  the  following  application : — 

"The  application  of  Baring  Brothers,  and  of  Kidder,  Pea- 
body  &  Co.,  respectfully  represents  that  said  firm  of  Baring 
Brothers  is  a  firm  engaged  in  the  business  of  banking  at 
London,  in  the  kingdom  of  Great  Britain,  and  that  Kidder, 
Peabody  &  Co.  are  the  American  agents  and  correspondents 
of  said  Baring  Brothers,  doing  business  in  the  city  of  New 
York ;  that  the  New  Haven  Wire  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  Connecticut,  and 
located  in  New  Haven  in  said  state ;  that  one  Samuel  A. 
Galpin  has  been  appointed  temporary  receiver  of  the  assets, 
effects  and  estate  of  said  "borporation,  and  has  duly  qualified 
as  such,  and  is  now  in  possession  of  the  property  and  effects 
of  said  corporation,  and  is  proceeding  to  wind  up  its  affairs 
and  to  dispose  of  its  property  and  effects,  purauant  to  the 
statute  in  such  case  provided ;  that  among  the  property  and 
effects  which  have  come  into  the  custody  of  said  Galpin  as 
receiver,  are  certain  bundles  of  wire  rods,  in  all  about  one 
thousand  tons  thereof,  and  certain  other  property  and  effects, 
which  are  the  proper  goods  and  estate  of  your  applicants, 
and  to  the  immediate  possession  whereof  your  applicants  are 
entitled,  and  which  your  applicants  are  desirous  of  having 
delivered  out  of  the  custody  of  said  receiver  and  into  the 
possession  of  your  applicants.  Your  applicants  therefore 
pray  your  honor  to  order  and  decree  that  upon  proof  of 
ownership,  and  of  the  right  to  the  possession  of  said  wire 
rods  and  other  property,  said  receiver  be  authorized  and 
empowered  to  deliver  the  same  to  your  applicants." 

Concerning  another  portion,  Brown  Brothers  &  Co.  of 
New  York,  and  Brown,  Shipley  &  Co.  of  Liverpool  and  Lon- 
don, England,  make  the  following  application : — 

**  Your  applicants  are  the  absolute  owners  and  entitled  to 
the  immediate  possession  of  certain  personal  property,  now 
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situated  in  the  yard  owned  and  occupied  by  said  corporation, 
to  wit,  twenty  thousand  bundles  of  iron  and  steel  rods  and 
wire,  and  seven  boxes  of  nail  machines ;  and  are  also  the 
owners  and  entitled  to  the  immediate  possession  of  certain 
other  personal  property,  to  wit,  fifty  thousand  bundles  of 
iron  and  steel  rods  and  wire,  in  which  said  corporation 
or  said  receiver  may  claim  some  equitable  interest.  Said 
receiver  claims  to  have  the  custody  of  all  of  said  property 
and  desires  to  have  the  order  of  this  court  before  siurrender- 
ing  the  same  to  your  applicants.  A  large  amount  of  the 
property  of  your  applicants  had  been  sold  by  said  corpora- 
tion prior  to  the  appointment  of  the  receiver  and  not  paid 
for,  and  the  debts  and  choses  in  action  accruing  therefor,  a 
more  particular  description  of  which  your  applicants  are  at 
present  unable  to  give,  are  now  held  by  said  corporation  or 
said  receiver,  and  your  applicants  are  entitled  to  have  the 
same  turned  over  and  assigned  to  them.  Said  corporation, 
or  said  receiver  thereof,  now  holds  a  large  amount  of  cash  on 
hand,  proceeds  of  the  sale  of  property  of  your  applicants, 
which  proceeds  of  such  sales  your  applicants  are  legally 
entitled  to  receive.  Your  applicants  therefore  pray  that 
inquiry  be  made  into  the  truth  of  the  allegations  of  this 
application,  and  on  finding  them  to  be  true,  that  an  order  be 
made  that  said  receiver  deliver  and  turn  over  to  your  appli- 
cants all  personal  property  in  his  custody  or  in  the  custody  of 
said  corporation  belonging  to  your  applicants  or  which  they 
are  entitled  to  hold,  and  assign  and  transfer  to  your  appli- 
cants all  choses  in  action  and  the  evidences  thereof  to  which 
they  are  entitled,  and  pay  over  to  them  all  cash  on  hand 
which  they  shall  be  found  entitled  to  receive;  or  that  the 
court  in  some  oth^r  way  would  grant  relief  to  your  appli- 
cants." 

Concerning  another  portion,  Heidelbach,  Ickelheimer  & 
Co.  of  New  York,  make  the  following  application : — 

"The  application  of  Heidelbach,  Ickelheimer  &  Co., 
bankers  of  the  city  and  state  of  New  York,  respectfully 
represents  that  they  are  the  owners  of  certain  iron  and  steel 
rods  of  various  sizes,  and  certain  other  property  and  effects. 
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DOW  in  the  custody  and  keeping  of  the  customs  authorities 
of  the  United  States  of  America,  and  stored  upon  premises 
in  said  town  of  New  Haven  near  the  mills  of  the  New  Haven 
Wire  Company ;  that  other  iron  and  steel  rods,  owned^  by 
other  and  different  parties,  are  stored  upon  the  same  prem*- 
ises,  which  premises  are  attached  to  the  mills  of  the  said 
New  Haven  Wire  Company,  of  which  Samuel  A.  Galpin  of 
said  New  Haven  is  the  receiver ;  and  that  it  is  important  to 
the  interests  of  your  applicants,  and  of  said  receiver,  and  of 
all  the  other  owuei*s  of  iron  and  steel  rods  as  aforesaid,  that 
the  specific  property  owned  by  each  be  designated  in  some 
proper  mauner,  and  the  same  removed  or  otherwise  disposed 
of.  Wherefore  your  applicants  pray  that  the  foregoing 
matters  be  inquired  into,  and  upon  the  same  being  found  to 
be  true,  that  an  order  may  be  made  directing  said  receiver 
to  deliver  to  them  the  above  described  property,  they  paying 
the  custom  duties  thereon,  and  that  such  other  order  may  be 
made  as  to  equity  and  justice  may  appertain." 

These  applications  were  referred  to  a  committee  to  find 
and  report  the  facts  pertaining  to  each;  and  upon  the 
coming  in  of  the  repoit  the  question  as  to  what  order  should 
be  made  in  the  premises,  was  reserved  for  the  advice  of  this 
court.  Most  of  the  facts  found  being  common  to  the  three 
applications,  they  were  heard  in  connection. 

It  is  a  sufficiently  full  recital  of  the  facts  in  the  case  of 
Baring  Brothers  &  Co.  to  say  that  the  New  Haven  Wire 
Company  is  a  corporation  in  this  state.  E.  S.  Wheeler  was 
the  owner  of  a  majority  of  its  shares,  and  its  manager.  He 
individually  carried  on  business  at  New  Haven  and  New 
York  under  the  name  of  E.  S.  Wheeler  &  Co.  Also  he  and 
one  Humphrey  were  commission  merchants  in  Liverpool, 
England,  under  the  nnme  of  E.  S.  Wheeler  &  Co.  Kidder, 
Peabody  &,Co.  were  bankers  in  New  York  and  Boston,  rep- 
resenting in  the  United  States  Baring  Brothers  &  Co.,  bank- 
ers in  Liver|>ool  and  London. 

At  its  mill  in  New  Haven  the  New  Haven  Wire  Co.  man- 
ufactured wire,  chiefly  fi-om  rods  purchased  in  Germany,  to 
be  paid  for  upon  delivery.    Being  unwilling  to  furnish  the 
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capital  and  subject  itself  to  the  expense  necessarily  attend- 
ant upon  placing  money  in  Germany  for  the  purchase  of  the 
rods,  it  availed  itself  of  the  credit  of  Baring  Brothers  &  Co. 
through  Kidder,  Peabody  &  Co. ;  E.  S.  Wheeler  &  Co.  of 
Liverpool  acting  as  its  agent  in  the  purchase  of  rods  from 
the  manufacturers. 

Baring  Brothers  &  Co.  agreed  to  accept  drafts  drawn  by 
E.  S.  Wheeler  &  Co.  of  Liverpool  against  rods,  upon  terms. 
Their  acceptance  would  command  money  at  low  rates  in  all 
commercial  centers.  They  were  willing  to  furnish  the  credit 
for  the  lowest  price,  if  they  could  have  the  highest  degree 
of  security.  To  this  end  they  demanded  and  received  a  con- 
tract from  the  New  Haven  Wire  Co.  in  consideration  of 
their  advancements^  the  pertinent  part  of  which  is  as  fol- 
lows : — 

"New  York,  February  16th,  1887. 

"Received  from  Messrs.  Kidder,  Peabody  &  Co., the  orig- 
inal of  the  within  letter  of  credit  for  ten  thousand  pounds 
sterling,  say  ^10,000,  stg.  In  consideration  whereof  we 
hereby  agree  with- Baring  Brothers  &  Co.,  and  Kidder,  Pea- 
body &  Co.,  respectively,  to  provide  and  furnish  to  Kidder, 
Peabody  &  Co.,  or  Baring  Brothers  &  Co.,  sufficient  funds 
to  meet  the  payment  (in  London),  at  or  before  maturity,  of 
whatever  bills  may  be  drawn  or  negotiated  by  virtue  of  such 
credit,  together  with  the  commission  upon  the  amount  of 
such  bills,  which  it  is  agreed  shall  be  one-half  of  one  per 
cent  on  drafts  at  sixty  days'  sight  or  two  months'  sight,  three- 
(juarters  of  one  per  cent  on  drafts  at  ninety  days' sight;  one 
])er  cent  on  drafts  at  four  months'  sight ;  and  one  and  one- 
half  per  cent  on  drafts  at  six  months'  sight.  And  we  also 
agree  to  give  to  and  deposit  with  Klidder,  Peabody  &  Co. 
sufficient  and  satisfactory  security  here,  at  any  time  prior  to 
the  maturity  of  said  bills,  for  the  full  payment  thereof,  if 
notified  by  Baring  Brothers  &  Co.  or  by  Kidder,  Peabody 
&  Co.  to  do  so ;  and,  in  addition  to  such  obligation  to  give 
said  security,  all  property  as  for  cost  of  which  bills  shall  be 
drawn  under  the  within  credit,  and  the  proceeds  thereof  and 
the  policies  of  insurance  thereon,  (which  insurance  to  the 
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amount  of  the  value  of  such  property  we  agree  shall  be  duly 
effected  aud  which  insurance  we  agree  shall  be  satisfactory 
to  Baring  Brothers  &  Co.  and  to  Kidder,  Peabody  &  Co.,) 
together  with  the  bills  of  lading  for  the  same,  are  hereby, 
in  consideration  of  this  credit,  s6ld,  assigned  and  transferred 
to  Baring  Brothers  &  Cq..  and  to  Kidder,  Peabody  &  Co., 
(subject  only  to  our  right  to  acquire  title  to  the  same  by  th^ 
complete  and  strict  performance  of  this  contract,)  as  coUat- 
ei-al  security  for  the  payment  as  above  promised,  and  also  of 
any  other  sums  which  may  at  the  time  of  such  purchase,  or  at 
any  time  before  the  making  of  the  payment  above  promised, 
be  owing  by  us  to  Baring  Brothers  &  Co.  or  to  Kidder,  Pear 
body  &  Co.  It  being  understood  and  agreed  that,  as  between 
us  and  Baring  Brothers  &  Co.  and  Kidder,  Peabody  &  Co., 
the  parties  authorized  to  draw  bills  under  said  credit  are  in 
all  respects  to  be  regarded  as  our  agents,  and  that  neither 
Baring  Brothers  &  Co.  nor  Kidder,  Peabody  &  Co.  are  to 
be  under  any  responsibility  to  us  in  respect  to  the  bills  of 
lading  or  other  documents  which  they  have  the  right  to  re- 
quire to  accompaiiy  the 'bills  drawn,  nor  shall  any  error  in, 
or  nonconformity  to,  or  deficiency  of,  bills  of  lading  or  other 
documents,  be  any  defence  agiunst  our  obligation  for  reim- 
bursement in  respect  of  bills  actually  drawn  by  the  party 
designated  for  drawing  bills  under  said  credit,  the  provision 
for  such  bills  of  lading  and  other  documents  being  intended 
merely  for  the  purpose  of  affording  additional  security  to 
Baring  Brothers  &  Co.  and  Kidder,  Peabody  &  Co.'* 

When,  upon  the  order  of  E.  S.  Wheeler  &  Co.  of  Liver- 
pool, the  German  manufacturer  had  completed  and  was 
ready  to  deliver  a  paiticular  lot  of  rods,  they  caused  it  to  be 
shipped,  taking  the  consular  invoice  and  the  bill  of  lading  in 
the  name  of  Baring  Brothei-s  &  Co.,  and  delivered  these  doc- 
uments to  them,  together  with  a  draft  on  them  for  the  value 
of  the  rods  mentioned  in  the  bill  of  lading  as  set  forth  in  the 
invoice.  The  draft  specified  the  particular  letter  of  credit 
under  which  it  was  drawn.  Upon  the  receipt  of  the  invoice 
and  bill  of  lading  they  accepted  the  draft.  E.  S.  Wheeler 
&  Co.  of  Livei-pool  at  once  sold  it  and  paid  the  manufacturer 
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^rom  the  proceeds.  Baring  Brothers  &  Co.  notified  Kiddei\ 
Peabody  &  Co.  of  these  transactions  and  forwarded  the  in- 
voice and  bill  of  lading  to  them.  The  latter  delivered  the 
rods  to  E.  S.  Wheeler  &  Co.  of  New  Haven,  as  agents  for 
the  New  Haven  Wire  Co.,  upon  condition  of  the  execution 
and  delivery  by  the  latter  to  Kidder,  Peabody  &  Co.  of  the 
following  or  a  like  receipt. 

"New  York,  May  26th,  1887. 
"Messrs.  Kidder,  Peabody  &  Co.,  New  York :  GenOe- 
me7^ — ^We  acknowledge  receipt  from  you,  as  attorneys  for 
Messrs.  Baring  Brothers  &  Co.,  of  invoice  and  bill  of  lading 
of  Galpin,  sixteen  hundred  and  forty  bundles  iron  rods,  wg. 
40,640  kos,  (Liverpool  ^401.  8.  10),  and  eleven  hundred 
four  bundles.    Received  the  above. 

**  C.  E.  Herring^  May  i6th,  188T. 

"  Shipped  by  E.  S.  Wheeler  &  Co.,  on  board  steamship 
Rhynlaiid*  at  Antwerp,  and  consigned  to  the  order  of  Messrs. 
Baring  Brothers  &  Co.,  and  endorsed  by  you,  as  their  attor- 
neys, to  us ;  and  we  hereby  agree  to  hold  the  said  goods  in 
trust  for  them  aud  as  their  property  and  subject  to  their 
order,  with  liberty  however  to  sell  the  same,  provided  that 
in  case  of  sale  we*account  for  and  forthwith  pay  and  deliver 
the  proceeds  or  avails  of  said  sale  to  Messrs.  Baring  Brothers 
&  Co.  and  Messrs.  Kidder,  Peabody  &  Co.,  which  we  hereby 
agree  to  do;  such  proceeds  belonging  to  Messrs.  Baring 
Brothers  &  Co.  and  Messrs.  Kidder,  Peabody  &  Co.,  and  not 
to  us,  the  said  goods  being  goods  held  for  them  as  security 
under  the  agreement  contained  in  the  receipt  signed  by  us 
for  your  letter  oE  credit  on  them.  No.  844 ;  we  agreeing,  at 
our  expense,  to  keep  them  covered  by  insurance  against  fire, 
for  account  of  and  loss  payable  to  Messrs.  Baring  Brothers 
&  Co.,  under  and  in  pursuance  of  the  terms  of  said  agreement. 

"The  New  Haven  Wire  Co. 
"B.  E.  Brown,  Treasurer.'' 

The  decisions  are  so  numerous,  and  by  so  many  courts,  to 
the  effect  that  when  a  commercial  correspondent  advances 
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money  for  the  purchase  of  property  and  takes  possession, 
either  actual  or  symbolical,  he  becomes  the  owner  thereof, 
even  when  the  advancement  was  made  and  the  property  was 
purchased  at  the  request  and  for  the  ultimate  use  and  profit 
of  another,  and  there  is  an  agreement  to  transfer  title  to  that 
other  upon  the  performance  of  conditions  precedent,  and 
ownership  was  taken  solely  for  the  protection  of  the  advance- 
ment, that  such  may  be  said  to  be  the  established  rule. 

In  Ihw8  V.  National  Exchange  Bank^  91  U.  S.  R.,  618,  the 
marginal  note  is  to  this  effect : — **  A  party  discounting  a  draft 
and  receiving  therewith,  deliverable  to  bis  own  order,  a  bill 
of  lading  of  the  goods  against  which  the  draft  is  drawn,  ac- 
quires a  special  property  in  them,  and  has  a  complete  right 
to  hold  them  as  security  for  the  acceptance  and  payment  of 
the  draft.  Where  such  party  forwarded  the  draft  with  the 
bill  of  lading  thereto  attached,  to  an  agent  with  special  in- 
structions by  special  indorsement  on  the  bill  and  by  letter 
to  hold  the  wheat  in  the  bill  mentioned,  against  which  the 
draft  had  been  drawn,  until  payment  of  the  draft  should  be 
made,  the  agent  had  no  power,  prior  to  such  payment,  to 
make  a  delivery  which  would  divest  the  ownership  of  his 
principal."  And  in  the  opinion  it  is  said  of  a  bank  which 
had  discounted  drafts  drawn  against  the  property,  and  to 
which  bills  of  lading  were  delivered  with  the  drafts  as  secu- 
rity, that  it  became  the  owner  of  the  property,  and  had  a 
complete  right  to  maintain  ownership  until  payment. 

In  MoorB  v.  Kidder^  106  N.  York,  82,  it  is  said  as  follows : 
"  When  a  commercial  correspondent,  however  set  in  motion 
by  a  principal  for  whom  he  acts,  advances  his  own  money  or 
credit  for  the  purchase  of  property  and  takes  a  bill  of  lading 
in  his  own  name,  looking  to  such  property  as  the  reliable  and 
safe  means  of  reimbursement  up  to  the  moment  when  the 
original  principal  shall  pay  the  purchase  price,  he  becomes 
the  owner  of  the  property  instead  of  its  pledgee,  and  his 
relation  to  the  original  mover  in  the  transaction  is  that  of 
an  owner  under  a  contract  to  sell  and  deliver  when  the 
purchase  price  is  paid.  ♦  ♦  ♦  The  bill  of  lading  is  the  evi- 


Digitized  by  VjOOQIC 


'^ 


880  JULY,  1889. 


Kew  Haven  Wire  Co.  Cases. 


dence  of  title  and  is  sufficient  to  vest  the  ownership  and 
absolute  control  in  him  to  whose  order  it  is  drawn.'* 

Concerning  a  contract  of  a  character  similar  to  the  one 
under  consideration  the  court  remarks  as  follows : — "  Swain, 
on  his  part,  agreed  to  provide  funds  in  London  to  meet  such 
bills  as  should  be  drawn  at  their  maturity,  and  that  *  all  prop- 
erty which  shall  be  purchased  by  means  of  the  within  credit, 
together  with  the  bills  of  lading  for  the  same,  are  hereby 
pledged  and  hypothecated  to  Messrs.  Baring  Brothers  &  Co. 
as  collateral  security  for  the  payment  as  above  promised,  and 
shall  be  held  subject  to  their  order  on  demand,  with  author- 
ity to  take  possession  and  dispose  of  th'e  same  at  discretion, 
for  their  security  and  reimbursement.'  The  argument  upon 
this  provision  rests  upon  the  words  *  pledged '  and  'hypothe- 
cated '  and  *  collateral  security,'  and  avers  as  a  consequence 
that  Swain  was,  within  the  contemplation  of  the  parties, 
general  owner  of  the  shellac,  and  the  Barings  merely  pledgees. 

*  *  *  It  has  already  been  mentioned  that  a  similar  expres- 
sion was  used  by  the  plantiff  in  the  Logan  case,  in  the  matter 
stamped  upon  the  bill  of  lading  describing  the  wheat  as 

*  pledged  '  to  the  plaintiff  and  as  'security'  for  the  payment 
of  the  draft,  and  so  little  did  the  use  of  the  inapt  words  affect 
the  plain  and  unequivocal  substance  of  the  transaction  in 
the  mind  of  the  court,  that  the  use  of  the  word  '  pledged ' 
was  not  even  made  the  subject  of  remark.  ♦  •  *  It  is 
also  to  be  noted  that  what  is  spoken  of  as  'pledged' is  not 
merely  the  goods  or  the  property,  but  the  bills  of  lading  also. 
These  documents  carry  the  title  as  well  as  the  right  of  pos- 
session, and  the  pledge  or  hypothecation  is  expressly  applied 
to  both.  The  meaning  assuredly  was  that  the  title  should 
pass." 

In  Commercial  Bank  of  Keokuk  v.  Pfeifer^  108  N.  York, 
242,  the  marginal  note  is,  that  the  "discount  of  a  draft  drawn 
by  a  consignor  upon  his  consignee,  accompanied  by  a  bill  of 
lading  to  the  party  making  the  advance,  passes  to  him  not 
only  the  legal  title,  but  in  the  eye  of  the  law  is  regarded  as 
an  actual  delivery  and  change  of  possession  of  the  property." 

In  Farmers  ^  Mechanics  Bank  v.  Logan^  74  N.  York,  668, 
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the  marginal  note  is  to  tliis  effect : — "  When  commercial  cor- 
respondents, on  the  order  of  a  principal,  make  a  purchase  of 
property  ultimately  for  him,  but  on  their  own  credit  or  with 
their  own  funds,  and  such  course  is  contemplated  when  the 
order  is  given,  they  may  retain  title  in  themselves  until  they 
are  reimbursed.  This  may  be  done  by  taking  the  bill  of 
sale  in  their  own  name,  and,  when  the  property  is  shipped, 
taking  from  the  carrier  a  bill  of  lading  in  such  terms  as  to 
show  that  they  retain  the  power  of  control  and  disposition  of 
it.  The  bill  of  lading  confers  upon  the  person  in  whose  favor 
it  is  issued,  or  to  whom  it  is  transferred,  the  title  to  the  goods, 
and  this,  although  the  transaction  is  not  intended  to  give 
the  permanent  ownership,  but  to  furnish  security  for  ad- 
vances of  money  or  discount  of  commercial  paper  made 
upon  the  faith  of  it.  Third  persons  dealing  with  the  pro- 
perty thus  shipped,  though  acting  in  good  faith,  in  the  regu- 
lar course  of  business,  and  paying  value,  are  affected  by  and 
chargeable  with  constructive  notice  of  the  contents  of  the 
biU  of  lading.'* 

In  Barry  v.  Bomnger^  46  Maryland,  59,  the  marginal  note 
is  to  this  effect : — "  A  cargo  of  sugar  was  imported  by  S.  A. 
^  Co.  under  letters  of  credit  from  the  plaintiffs,  and  arrived 
in  Baltimore  under  bills  of  lading  in  their  name,  in  accord- 
ance with  the  agreement  between  them  and  S,  A.  ^  Co. 
contained  in  the  letter  of  credit.  Upon  the  arrival  of  the 
vessel  S.  A.  ^  Co.  gave  them  a  receipt  for  the  sugar  specified 
in  the  bill  of  lading,  in  which  it  was  stated  that  they  agreed 
to  hold  it  on  storage  as  the  property  of  the  plaintiffs,  with 
liberty  to  sell  the  same  and  account  to  them  for  the  pro- 
ceeds, until  the  drafts  drawn  by  S.  ^  B.  on  London,  in  pur- 
suance of  the  letter  of  credit,  and  accepted  by  them  against 
the  cargo  of  sugar,  should  be  provided  for.  The  cargo  was 
sold  to  M.  K  ^  Co.  of  Philadelphia  through  the  defendants 
as  brokers,  but  before  it  was  all  delivered  aS.  A.  ^  Co.  failed. 
The  defendants  were  then  authorized  to  deliver  the  balance 
of  the  cargo  and  draw  for  the  proceeds.  Upon  the  receipt 
of  the  money  from  the  purchasers  the  defendants  retained 
out  of  it  the  amount  due  them  from  S.  A.  ^  Co.  for  broker- 
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age  in  selling  other  cargoes  imported  by  them  and  not  be- 
longing to  the  plain tifife.  Held  that  the  property  in  the 
sugar  was  in  the  plaintiffij  under  the  letter  of  credit  and 
S.  A.  ^  Co  J  8  trust  receipt ;  that  the  property  of  the  sugar 
80  being  iu  the  plaintiffs,  the  defendants  had  no  lien  upon 
it  for,  and  could  not  retain  out  of  it,  the  amount  due  from 
S.  A.  ^  Co.  for  brokerage  effected  by  them.'* 

In  ForU^  v.  Boston  ^  Lowell  R.  R.  Co.^  188  Mass.,  154, 
the  marginal  note  is  as  follows  :-r*'  The  transfer  and  deliv- 
ery of  an  inland  bill  of  lading  of  goods,  by  the  consignee, 
to  a  person  who  advances  money  upon  them,  is  not  in  form 
or  effect  a  mortgage,  but  vests  in  such  'person  a  property  in 
the  goods  which  entitles  him  to  maintain  an  action  against 
one  who  wrongfully  converts  them.*' 

In  Moors  v.  Wyman^  146  Mass.,  60,  the  plaintiff  issued  to 
a  Boston  firm  letters  of  credit  to  bankers  in  London,  under 
which  the  firm  bought  hides,  taking  bills  of  lading  to  the 
plaintiff's  order  by  agreement,  the  plaintiff  to  have  a  lien 
on  the  hides,  bill  of  lading,  and  policy  6f  insurance,  with 
authority  to  take  possession  and  dispose  of  them  at  discre- 
tion, for  his  security  or  reimbursement.  He  indorsed  the 
bills  of  lading  to  the  Boston  firm,  they  signing  an  agree- 
ment that  they  received  the  hides  as  his  agent,  to  be  con- 
verted into  leather  for  him,  and  were  to  deliver  to  him  the 
identical  leather  into  which  the  hides  should  be  converted. 
The  intention  of  the  agreement  was  stated  to  be  to  protect 
and  preserve  unimpaired  his  lien.  It  was  held  that  the 
plaintiff  had  a  title,  whether  absolute  or  qualified  did  not 
matter ;  and  that  his  indorsement  of  the  bills  of  lading  to 
the  Boston  firm  did  not  release  that  title. 

Undoubtedly,  upon  decisions  by  the  English  courts,  when 
E.  S.  Wheeler  &  Co.  of  Liverpool,  acting  for  the  New  Haven 
Wire  Co.,  delivered  to  Baring  Brothers  &  Co.  consular  in- 
voices and  bills  of  lading  of  rods  on  shipboard  in  the  name 
or  to  the  order  of  the  latter,  in  exchange  for  the  acceptances 
which  paid  for  the  rods,  in  pursuance  of  the  agreement  which 
procured  the  letter  of  credit  and  for  the  purposes  therein 
expressed,  the  ownership  was  in  them.     Wait  v.  Baker^  2 
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Exch-,  1 ;  Shepherd  v.  Harrison^  L.  R.,  5  H,  L.,  116  ;  Tur- 
ner V.  Ihtistees  of  Liverpool  Docks^  6  Exch,,  543 ;  Mirahita 
V.  Imperial  Ottoman  Bank^  L.  R.,  8  Exch.  Div.,  172 ;  Barber 
V.  Meyerstein^  L.  B.,  4  H.  L.,  884. 

In  the  present  case,  by  their  acceptance  of  the  draft  of 
E.  S.  Wheeler  &  Co.  of  Liverpool,  Baring  Brothers  in  effect 
purchased  and  paid  for  the  rods  fi*om  their  own  money.  By 
this  act,  and  by  the  taking  of  the  consular  invoices  and  bills 
of  lading  for  the  same  in  their  own  name,  in  pursuance  of 
the  agreement,  they  became  absolute  owners  thereof ;  abso- 
lute for  all  purposes  of  this  application,  notwithstanding  the 
fact  that  they  were  under  obligation  to  sell  them  to  the  New 
Haven  Wire  Co.  upon  the  performance  by  the  latter  of  its 
agreement.  They  could  have  sold  the  rods  to  a  third  person 
and  have  given  him  perfect  title,  leaving  the  Wiie  Co.  to 
its  action  for  damages  for  a  breach  of  contract  to  deliver  to  it. 
The  possession  of  the  bills  of  lading  to  their  own  order  and 
of  the  consular  invoices,  in  addition  to  and  because  of  the 
fact  that  they  had  advanced  the  money  for  the  purchase  of 
the  rods  therein  described,  made  them  owners,  with  all  at- 
tending rights.  They  had  actual  and  exclusive  possession, 
by  symbol. 

It  was  the  sole  purpose  of  the  New  Haven  Wire  Co.  to 
cause  rods  to  be  laid  down  at  its  mill  in  New  Haven,  at  the 
least  possible  outlay,  with  the  right  to  redeem  them  and 
convert  them  into  wire.  This  it  accomplished  by  its  ar- 
langement  with  Baring  Brothers.  This  accomplished,  the 
conditions  imposed  were  matters  of  no  consequence  to  it. 
It  was  the  sole  purpose  of  Baring  Brothers  to  obtain  their 
commission  and  the  highest  security  for  their  advancement. 
Therefore  they  became  owners  of  the  rods,  under  an  agree- 
ment to  sell  and  deliver  upon  performance  of  a  precedent 
condition,  because  ownership  gave  the  greatest  possible  cer- 
tainty that  they  would  suffer  no  loss.  They  relied  upon 
that  for  repayment,  refusing  to  rest  upon  the  Wire  Co.  or 
upon  E.  S.  Wheeler  &  Co.  They  did  not  desire  to  deal  in 
rods  as  merchants,  nor  to  manufacture  them  into  wire,  but 
the  law  permits  ownership  for  security  equally  with  owner- 
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ship  for  profit.  Although  the  New  Haven  Wire  Co.  first 
moved  in  this  series  of  transactions,  and  the  end  desired 
was  profit  to  itself  from  the  ownership  and  sale  or  use  of 
iron  rods,  its  intent  to  supplement  and  con6rm  by  express 
contract  the  title  which  the  law  confers  upon  the  commer- 
cial correspondent  is  quite  plain.  To  prevent  any  inference 
of  present  ownership  in  itself  from  the  fact  that  ultimate 
ownership  and  profit  or  loss  were  to  be  upon  it,  it  proceeds  to 
"sell, assign  and  transfer"  to  the  correspondent  all  property 
thereafter  to  be  paid  for  by  them  upon  its  request.  The  mean- 
ing of  which  words  applied  to  rods  thereafter  to  be  pur- 
chased, perhaps  manufactured,  is  that  it  will  not  make,  nor 
allow  any  person  to  make  in  its  name,  any  claim,  legal  or 
equitable,  to  ownership  thereof,  until  repayment  of  the  pur- 
chase money  to  the  correspondents.  The  contract  binds 
these  last  to  pay  for  the  rods,  and  upon  the  i>erformance 
of  conditions  precedent  to  transfer  title;  and  it  binds  the 
New  Haven  Wire  Co.  to  perform  the  conditions  and  take 
the  titled  and  the  phrases  "collateral  security,"  and  "addi- 
tional security,"  while  they  recognize  and  preserve  to  it  this 
right  to  title  upon  performance,  put  no  limitations  upon 
ownership  by  the  correspondents.  A  contract  of  purchase 
and  sale  is  within  legal  protection,  although  the  vendee 
takes  title  merely  for  protection,  and  agrees  to  re-sell  upon 
the  performance  of  conditions,  if  the  transaction  assumes 
that  form  in  good  faith.  The  intent  of  the  parties  stands 
clear  in  the  light  of  the  trust  receipt.  The  Wire  Co.  was 
able  to  obtain  possession  of  the  rods  only  upon  its  written 
agreement  to  hold  them  in  trust  for  the  applicants,  and  as 
their  property  and  subject  to  their  order,  with  liberty  to  sell 
as  the  property  of  the  applicants,  and  that  in  case  of  sale  it 
would  account  for  and  forthwith  deliver  the  proceeds  to 
them,  declaring  that  these  belonged  to  them  and  not  to 
itself,  and  that  it  held  the  rods  for  them  as  security  under 
the  agreement  contained  in  its  receipt  for  the  letters  of 
credit.  The  ownership  by  the  applicants,  which  is  hereby 
so  distinctly  acknowledged,  can  be  only  that  which  resulted 
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from  their  acts  of  payment,  and  of  taking  the  bill  of  lading 
ill  their  own  name,  in  pursuance  of  that  agreement. 

The  result  is  not  varied  by  the  fact  that  the  German  man- 
ufacturers permitted  E.  S.  Wheeler  &  Co.  of  Liverpool  to 
have  possession  of  bills  of  lading  of  rods  on  shipboard  at 
Antwerp,  either  in  their  own  name  or  that  of  the  applicants. 
In  all  cases  the  former  immediately  indorsed  and  delivered 
them  to  the  latter  in  exchange  for  their  acceptances,  sold 
these,  and  with  the  proceeds  redeemed  their  obligation  to 
pay  the  manufacturers  cash  upon  delivery.  In  effect  through 
them  the  manufacturers  delivered  the  rods  to  the  applicants 
for  money  paid  by  these  last ;  and  they  having,  at  the  re- 
quest of  the  New  Haven  Wire  Co.,  paid  the  money  and 
taken  the  bills  of  lading  and  consular  ifivoices  in  their  own 
names,  became  owners  as  perfectly  as  if  they  had  dealt  with 
the  manufacturers  without  the  intervention  of  E.  S.  Wheeler 
&  Co.  of  Liverpool.  Whatever  of  title,  in  form,  was  in  these 
last,  was  theirs,  upon  the  understanding  of  all  the  parties,  for 
the  sole  purpose  of  passing  it  to  the  applicants,  for  the  rea- 
son that  they  had  paid  for  the  rods*  As  E.  S.  Wheeler  & 
Co.  of  Liverpool  ordered  rods  at  the  request  and  for  the 
ultimate  benefit  of  the  New  Haven  Wire  Co.,  and  as  neither 
they  nor  their  principal  furnished  either  money  or  credit, 
the  act  of  E.  §.  Wheeler  &  Co.  of  Liverpool  was  in  legal 
effect  simply  a  requirement  of  Baring  Brothers  &  Co.  to 
perform  their  obligation  to  buy  and  pay  for  specified  lots  of 
rods. 

The  applicants,  being  owners  of  iron  rods,  could  make  a 
conditional  sale  thereof  accompanied  by  delivery  of  posses- 
sion, to  the  New  Haven  Wire  Co.,  and  yet  retain  the  owner- 
ship until  the  fulfillment  of  all  conditions.  This,  upon  the 
familiar  principle  that  a  man  may  condition  as  he  will  with 
his  own  provided  he  does  not  violate  any  rule  of  law.  Or, 
as  the  rule  is  stated  in  Benjamin  on  Sales  (2d  Am.  ed., 
§  320) — "  When  the  buyer  is  by  the  contract  bound  to  do 
anything  as  a  condition,  either  precedent  or  concurrent,  on 
which  the  passing  of  the  property  depends,  the  property  will 
r^ot  pass  until  the  condition  be  fulfilled,  even  though  the 
Vol.  Lvn. — 25 
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goods  may  have  been  actually  delivered  into  the  possession 
of  the  buyer/*  In  ffarkness  v.  BuBBeU,  118  U.  S.  R.,  663,  it 
is  declared  that  the  rule  "  is  established  by  overwhelniing 
authority ;  namely,  that,  in  the  absence  of  fraud,  an  agi-ee- 
ment  for  a  conditional  sale  "is  good  and  valid,  as  well  against 
third  persons  as  against  the  parties  to  the  transaction."  See 
also  Ballard  v.  BurgeU,  40  N.  York,  319 ;  Bean  v.  Edge,  84 
N.  York,  610;  Forbes  v.  Marsh,  15  Conn.,  394;  Lewis  v. 
McCabe,  49  Conn.,  141;  Burbank  v.  Crooker,  7  Gray,  158. 
And  this,  notwithstanding  the  fact  that  the  delivery  is  ac- 
companied by  permission  to  sell,  provided  the  Wire  Co.  shall 
sell  as  the  property  of  the  applicants  and  hold  the  proceeds 
in  trust  for  them. 

The  conditions  may  be  not  only  that  the  vendee  shall  pay 
the  value  of  the  property  sold,  but  also  that  he  shall  pay  all 
other  indebtedness  to  the  vendor.  To  the  validity  of  the 
transaction  it  is  only  requisite  that  it  shall  be  one  of  good 
faith,  and  not  a  cover  for  a  pledge. 

A  rule  of  law  requires  the  vendee  of  personal  property  of 
which  the  vendor  has  had  visible  possession  and  use,  to  make 
such  change  of  possession  and  use  as  will  thereafter  prevent 
the  public  from  giving  credit  to  the  vendor  upon  the  strength 
of  an  apparent  continued  ownership  of  that  which  has  be- 
come the  property  of  another,  if  he  will  protect  himself  in 
his  purchase.  But  that  rule  does  not  render  a  conditional 
sale  impossible.  The  conditional  vendor  continues  in  him- 
self the  ownership.  In  effect  he  has  deposited  his  property 
in  the  hands  of  a  bailee.  And  the  law  does  not,  as  an 
universal  rule,  protect  a  man  in  the  assumption  that  he  who, 
asks  for  credit  is  the  owner  of  every  article  of  personal  pro- 
perty of  which  he  has  possession ;  it  imposes  upon  the  in- 
tending creditor  the  obligation  to  inquire  into  the  character 
of  that  possession  ;  and  inasmuch  as  the  inquiry  is  a  necessity, 
it  does  not  concern  the  public  that  the  conditions  are  many ; 
the  answer  will  reveal  all. 

The  applicants  severally,  as  owners,  delivered  possession 
of  rods  to  the  New  Haven  Wire  Co.,  with  permission  to  sell 
and  hold  the  proceeds  as  their  own  for  them,  and  under  an 
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agreement  to  convey  title  to  it  upon  the  perforraance  of  cer- 
tain conditions  precedent.  Reception  upon  these  terms 
required  it  to  hold  the  rods  of  each  applicant  so  delivered 
apart  from  all  other  rods,  preserving  power  of  identification. 
But  in  fact  it  mingled  the  rods  of  the  several  applicants  in 
confusion  and  identity  was  lost.  After  surrender  upon  the 
trust  receipt  the  applicants  made  no  inquiry  concerning  the 
rods.  ITiey  had  not  asked  the  Wire  Co.  for  any  account 
either  of  sales  or  of  manufacture  thereof  up  to  the  time  of 
the  failure  of  E.  S.  Wheeler  &  Co.  They  did  not  know  of 
the  mingling  of  their  rods  with  those  of  other  owners,  nor 
that  the  Wire  Co.  had  manufactured  their  rods  into  wire 
before  they  were  reimbursed  for  the  acceptances  which  paid 
for  them,  except  that  Kidder,  Peabody  &  Co.  had  knowledge 
,of  the  sale  of  one  lot  of  rods  by  the  Wire  Co.  in  New  York 
before  payment  of  the  acceptance  by  which  it  was  procured, 
and  the  proceeds  were  deposited  with  them  for  the  purpose 
of  keeping  open  the  line  of  discount  and  were  not  applied 
in  payment  of  the  draft  drawn  against  the  rods  sold.  With 
this  exception  it  was  not  proved  that  the  applicants  knew 
that  the  Wire  Co.  sold  rods  before  paying  the  draft  drawn 
against  them.  They  believed  that  the  Wire  Co.  and  E.  S. 
Wheeler  &  Co.  would  faithfully  perform  their  obligations 
under  the  trust  receipts. 

As  a  matter  of  law  it  was  the  privilege  of  the  applicants 
to  believe,  and  to  rely  upon  the  belief,  that  both  the  Wire 
Co.  and  E.  S.  Wheeler  &  Co.  would  faithfully  keep  their 
{)romises.  TJiey  were  under  no  legal  necessity  to  have 
knowledge  of  violations.  The  Wire  Co.  not  having  com- 
municated information  of  violations  could  not  have  based  a 
claim  of  waiver  thereon.     No  more  can  its  creditors. 

Waiver  is  the  intentional  relinquishment  of  a  right  upon 
knowledge ;  it  is  to  be  proven  as  a  fact.  There  is  no  finding 
of  waiver ;  it  is  not  for  this  court  to  find  it. 

The  right  of  a  creditor  to  sequester  a  portion  of  the 
debtor*s  property  by  attachment,  and  thereby  gain  priority 
over  other  creditors,  is  suspended  by  the  appointment  of  a 
receiver.     That  officer,  as  the  agent  of  the  law,  takes  from 
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the  debtor's  podsession  all  his  property  for  division  among 
all  creditors  in  equal  proportions:  The  rights  of  all  credi- 
tors are  in  him  as  their  representative.  It  is  quite  unim- 
portant whether  the  law  effects  this  purpose  by  the  agency 
of  a  trustee  appointed  by  the  Court  of  Probate  or  by  a 
receiver  appointed  by  a  court  of  law.  Equally  in  either 
mode,  whatever  right  any  creditor  could  have  enforced  for 
his  sole  advantage,  the  law  will  enfoiK^e  for  him  and  all 
others  in  equal  proportions. 

The  principle  underlying  the  claims  of  the  applicants 
results  from  decisions  by  the  Supreme  Court  of  the  United 
States,  by  courts  of  last  resort  in  New  York,  Massachusetts 
and  other  states,  and  by  courts  in  England,  and  may  well 
find  recognition  here.  Therefore  we  have  not  considered  it 
necessary  to  discuss  the  question  as  to  whether  the  contracts 
under  review  are  to  be  regarded  as  having  been  made  iu 
New  York  or  in  Connecticut,  the  result  being  the  same. 

In  accordance  with  their  agreement  the  applicants  Baring 
Brothers  &  Co.  or  Kidder,  Peabody  &  Co.  made  conditional 
sales  and  deliveries  of  rods  to  the  Wire  Co.  upon  conditions 
as  follows :  The  Wire  Co.  agreed  to  hold  the  rods  in  trust 
for  them  and  as  their  property  and  subject  to  their  order, 
with  liberty  however  to  sell,  provided  that  in  case  of  sale  it 
should  account  for  and  forthwith  pay  and  deliver  the  pro- 
ceeds or  avails  of  the  sales  to  them,  which  it  agreed  to  do ; 
such  proceeds  belonging  to  them  and  not  to  it;  the  rods 
being  held  by  it  for  tliera  as  security  under  the  agreement  con- 
tained ill  a  receipt  signed  by  it  for  a  letter  of  credit  issued 
by  them  to  it.  In  consideration  of  the  letter  of  credit  the 
Wire  Co.  agreed  to  furnish  money  to  them  for  the  payment 
of  all  bills  drawn  under  the  letter ;  also  it  sold,  assigned  and 
transferred  to  them  all  property  for  cost  of  which  bills  should 
be  drawn  under  the  letter,  as  collateral  security  for  the  pay- 
ment as  above  promised;  also  for  any  other  sums  which 
might  at  the  time  of  such  purchase  or  at  any  time  before  the 
making  of  the  payment  above  promised,  be  owing  by  the 
Wire  Co.  to  them.  The  effect  of  the  trust  receipt  and  of 
the  agreement  thus  recited  is,  that  each  lot  of  rods  delivered 


Digitized  by  VjOOQIC 


JULY,  1889.  389 


New  Hayen  Wire  Co.  Gasee. 


by  Baring  Brothers  &  Co.  or  Kidder,  Peabody  &  Co.  to  the 
Wire  Co.  remaiued  their  property  until  the  latter  should 
repay  the  acceptance  importing  those  rods :  also  all  indebted- 
ness due  at  the  time  of  payment  of  the  importing  acceptance. 

The  applicants,  Brown  Brothers  &  Co.,  made  conditional 
sales  and  deliveries  of  nail  machines  and  of  rods  to  the  New 
Haven  Wire  Co.  upon  conditions  as  follows :  The  Wire  Co. 
agreed  to  hold  the  nail  machines  and  rods  in  trust,  with 
liberty  to  sell  the  same,  and  in  case  of  sale  to  hand  the  avails 
as  soon  as  received  to  Brown  Brothers  &  Co.  as  security  for 
due  provision  for  the  acceptance  of  Brown,  Shipley  &  Co. 
of  Liverpool  on  its  account  noted  at  foot;  and  it  further 
pledged  to  them  the  machines  and  rods  and  the  proceeds 
thereof  as  security  for  the  payment  of  any  other  indebted- 
ness of  it  to  Brown,  Shipley  &  Co.  In  consideration  of  the 
letter  of  credit  issued  by  Brown  Brothers  &  Co.  to  it,  the 
Wire  Co.  agreed  to  pay  the  drafts  drawn- under  the  letter; 
it  also  gave  to  them  a  specific  claim  and  lien  on  all  goods 
and  the  proceeds  thereof  for  which  Brown,  Shipley  &  Co. 
should  come  under  any  engagement  in  virtue  of  the  letter ; 
also  pledged  to  them  the  goods  and  the  proceeds  thereof  as 
security  for  any  other  indebtedness  from  it  to  them.  The 
effect  of  the. trust  receipt  and  of  the  agreement  thus  recited 
is,  that  each  nail  machine  and  ea6h  lot  of  rods  delivered  by 
Brown  Brothers  &  Co.  to  the  Wire  Co.  remained  their  pro- 
perty until  the  latter  should  repay  the  acceptance  importing 
its  nail  machines  or  the  rods ;  also  all  indebtedness  due  at 
the  time  of  payment  of  the  importing  acceptance. 

Heidelbach,  Ickelheimer  &  Co.  are  bankers  and  commercial 
correspondents  in  New  York.  As  such,  at  the  request  of 
the  New  Haven  Wire  Co.,  they  opened  a  credit  for  it  with 
C  J.  Hambro  &  Son,  bankers  and  commercial  correspond- 
ents in  London.  It  was  the  understanding  of  all  parties 
that,  as  a  result  of  the  series  of  transactions  undertaken, 
Heidelbach,  Ickelheimer  &  Co.  should  purchase,  pay  for,  and 
become  the  owners  of  rods,  ultimately  to  be  sold  to  the 
Wire  Co.  upon  conditions  precedent.  It  was  understood 
that  they  would  put  their  own  money  into  the  hands  of  £^ 
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8.  Wheeler  &  Co.  of  Liverpool,  to  enable  the  latter  to  ful- 
fill their  obligations  to  pay  the  manufacturers  cash  upon  de- 
livery ;  that  they  would  place  their  money  in  Liverpool 
through  C.  J.  Hambro  &  Son,  acting  for  them,  and  that  the 
latter  would  for  them  demand  and  receive  bills  of  lading  and 
consular  invoices  to  their  order — symbolical  possession  of 
rods  thus  paid  for.  In  further  pursuance  of  the  understand- 
ing, C.  J.  Hambro  &  Son  passed  this  title,  with  possession,  to 
Heildelbach,  Ickelheimer  &  Co.,  who  repaid  the  advance- 
ments. They  then  came  into  actual  ppssession  of  rods  for 
which  they  had  paid,  holding  them  as  the  sure  means  of 
regaining  the  cost. 

They  are  therefore  the  commercial  correspondents  for 
whose  protection  the  rule  exists.  And  this  result  is  in 
accord  with  the  written  contract  executed  by  the  Wire  Co. 
by  which  it  agreed  that  all  rods  purchased  under  the  letter 
of  credit  were  pledged  and  hypothecated  to  them  for  repay- 
ment of  such  money  as  they  should  advance.  Regardless  of 
the  number  of  agents  who  might  be  employed,  the  burden 
of  paying  their  own  money,  and  trusting  solely  to  the  rods 
for  repayment,  fell  at  last  where  in  the  beginning  it  was 
intended  that  it  should  fall.  Hambro  &  Son  were  a  link  in 
the  chain  connecting  the  applicants  with  the  German  manu- 
facturers ;  there  might  have  been  others  and  yet  the  result 
remain  the  same. 

Heidelbach,  Ickelheimer  &  Co.  made  conditional  sales  and 
deliveries  of  rods  to  the  Wire  Co.  upon  conditions  as  follows : — 
The  Wire  Co.  agreed  to  hold  the  rods  in  trust  for  them  and 
as  their  property  until  the  proceeds  thereof  should  be  actually 
turned  over  to  them ;  the  rods  being  subject  to  their  order 
and  their  rights  as  owners  thereof;  the  delivery  to  the  Wire 
Co.  of  the  bill  of  lading  not  to  operate  as  a  waiver  of  their 
ownership,  nor  of  due  performance  of  the  agreement  in  the 
receipt  signed  by  the  Wire  Co.  in  consideration  for  their 
letter  of  credit.  The  Wire  Co.  in  consideration  of  the 
letter  of  credit  agreed  to  provide  money  for  the  payment  of 
all  bills  drawn  thereunder  ;  it  also  pledged  to  them  all  prop- 
erty which  should  be  purchased  by  means  of  the  letter  of 
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credit,  as  collateral  security  for  the  fulfillment  of  its  agree- 
ment to  pay ;  also,  for  the  payment  of  any  other  suras  which 
might  at  the  time  being  be  owing  by  it  to  them.  The  effect 
of  the  trust  receipt  and  of  the  agreement  thus  recited  is, 
that  each  lot  of  rods  delivered  by  Heidelbach,  Ickelheimer 
&  Co.  to  the  Wire  Co.  remained  their  property  until  the  lat- 
ter should  repay  the  acceptance  importing  the  rods ;  also  all 
indebteflness  due  at  the  time  of  payment  of  the  importing 
acceptance. 

This  rule  to  be  applied  also  to  all  rods  concerning  which 
the  condition  upon  which  the  Wire  Co.  received  them  from 
Heidelbach,  Ickelheimer  &  Co.  should  still  rest  in  parol,  if 
the  terms  thereof  were  as  those  of  the  written  conditions 
applied  to  other  rods,  as  set  forth  in  the  record  in  the  case 
of  these  applicants. 

It  was  the  understanding  and  intention  of  all  parties  to 
these  agreements  that  whenever  the  absolute  title  to  a  par- 
ticular lot  of  rods  so  delivered  upon  conditions  should  be 
necessary  to  the  Wire  Co.  for  the  profitable  conduct  of  its 
business,  it  should  then  be  possible  to  it  to  obtain  such  title  ; 
to  obtain  it,  if  need  be,  contrary  to  the  will  of  the  applicants 
by  a  sufficient  tender.  And  as  it  was  the  expectation  of 
all  parties  that  importation  and  conditional  sales  and  de- 
liveries would  succeed  each  other  to  an  indefinite  jioint  in 
the  future ;  that  for  these  an  overlapping  succession  of 
acceptances  would  come  into  existence  extending  to  a  con- 
stantly receding  date,  it  is  not  within  the  reasonable  inter- 
pretation of  the  contract  to  say  that  it  contemplated  the 
burdening  of  each  lot  of  rods  with  this  accumulating  in- 
debtedness; nor  to  say  that  the  applicants  required  from 
the  Wire  Co.  the  payment  of  acceptances  before  maturity  as 
a  condition  precedfent  to  obtaining  title  to  rods  which  it  had 
paid  for.  It  is  rather  to  be  interpreted  as  permitting  it  to 
obtain  such  absolute  title  by  paying  for  the  rods,  and  by 
paying  in  addition  such  other  indebtedness  from  it  to  them 
as  should  then  be  due ;  by  paying  a  sum  capable  of  such 
exact  computation  as  to  be  the  basis  of  a  valid  tender. 
Thus  all  rods  purchased  under  all  letters  of  credit,  whether 
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the  letter  was  exhausted  by  one  or  several  acceptances,  were 
sold  upon  condition  of  the  payment  of  the  purchase  price, 
and  no  acceptance  was  without  the  security  of  that  con- 
dition. The  several  expressions,  ^^  and  also  of  any  other 
sums  which  may  at  any  time  before  the  making  of  the  pay- 
ment above  promised  be  owing  by  us,"  and  **we  further 
pledge  to  you  said  goods  and  the  proceeds  thereof  as  security 
for  any  other  indebtedness  of  ours  to  you,"  and  "  for  the 
payment  of  any  other  sums  which  may  at  the  time  being 
be  owing  by  us  to  you,"  are  all  referable  to  the  time  when 
the  Wire  Co.  should  pay  the  cost  of  the  particular  lot  of 
rods  conditionally  purchased. 

The  legal  effect  of  the  conditional  sale  and  delivery  of 
rods  to  the  vendee  with  power  to  sell  them  as  the  property 
of  the  vendors  ^nd  deliver  the  proceeds  to  them,  is,  that 
upon  such  sale  the  rods  ceased  to  be  security  to  the  appli- 
cants, and  inasmuch  as  the  Wire  Co.  did  not  pay  over  to 
them  the  identical  proceeds  of  any  sale,  but  retained  the 
proceeds  of  all  sales,  and  mingled  the  money  with  and  used 
it  as  its  ofwn,  indistinguishably,  it  became  their  debtor,  and 
they  became  its  creditoi-s,  upon  the  same  footing  as  all  other 
creditors,  without  right  of  priority.  After  sale  their  secu- 
rity was  only  the  fidelity  of  the  Wire  Co.  to  its  agreement 
to  hold  the  proceeds  of  their  rods  apart  and  pay  them  over. 

Inasmuch  as  such  sale  and  delivery  of  rods  by  the  appli- 
cants to  the  Wire  Co.  were  upon  two  conditions,  namely, 
that  the  applicants  should  continue  to  be  the  owners  thereof 
until  the  Wire  Co.  should  furnish  them  with  money  to  meet 
the  acceptance  given  for  the  purchase  of  the  rods,  also  until 
the  Wire  Co.  should  pay  to  the  several  applicants  all  indebt- 
edness due  and  payable  at  the  time  of  the  payment  of  the 
importing  acceptance ;  therefore,  if  the  Wire  Co.  should 
furnish  the  applicants  sufficient  money  to  meet  the  accept- 
ance which  paid  for  a  specified  lot  of  identified  rods,  the 
reception  of  the  money  would  not  as  a  matter  of  legal  ne- 
cessity constitute  a  waiver  of  the  condition  not  fulfilled ;  it 
would  be  merely  the  acknowledgment  of  the  receipt  of 
money  to  be  applied  upon  the  indebtedness  of  the  Wire  Co. 
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to  them.  Ad  intent  to  waive  upon  knowledge  is  a  question 
of  fact,  and  it  is  not  found  in  the  case  before  us.  Therefore 
such  identified  rods  would  continue  to  be  the  property  of  the 
applicants  until  the  Wire  Co.  should  meet  the  aforesaid  con- 
ditions. 

The  New  York  Wire  &  Wire  Spring  Co.  was  organized  in 
1884  as  a  corporation  under  the  laws  of  this  state.  The 
Wire  Co.  subscribed  for  and  held  one  hundred  and  twenty- 
four  shares,  or  one  half  of  its  stock,  through  a  trustee  wJio 
was  the  secretary  and  a  director  of  both  companies ;  one 
share  was  subscribed  for  and  held  by  an  individual ;  the  re- 
maining shares  were  su)>scribed  for  and  held  by  another  indi- 
vidual. No  cash  was  paid  upon  the  subscriptions.  Checks 
were  deposited  with  its  treasurer  for  twenty  per  cent,  there* 
of,  but  these  were  never  paid.  No  advertisement  was  pub- 
lished, no  certificate  was  filed  with  either  the  town  clerk  or 
the  secretaiy  of  the  state  until  June,  1885.  Some  business 
was  done  meantime  in  the  name  of  the  company.  It  is 
found  that  the  organization  was  made  in  good  faith,  in  the 
belief  that  it  could  profitably  manufacture  goods  differing 
from  those  made  by  the  Wire  Co. 

In  June,  1887,  Brown  Brothers  &  Co.  sold  and  delivered 
a  specified  lot  of  rods,  No.  39,  to  the  Wire  Co.,  upon  condi- 
tion that  the  rods  should  continue  to  be  their  property  until 
the  Wire  Co.  should  pay  the  acceptance  importing  them, 
and  all  other  indebtedness  of  the  Wire  Co.  to  them  which 
should  have  matured  before  or  at  the  time  of  payment  of 
the  importing  acceptance,  with  permission  however  to  the 
Wire  Co.  to  sell  the  same  as  the  property  of  Brown  Brothers 
&  Co.,  and  in  case  of  sale  to  hand  the  avails,  as  soon  as  re- 
ceived, to  them.  The  Wire  Co.  sold  this  lot  of  rods  to  the 
New  York  Wire  &  Wire  Spring  Co. 

At  the  time  of  this  sale  the  latter  company  was  in  the  oc- 
cupation and  use  of  a  portion  of  the  preinises  and  machinery 
of  the  Wire  Co.  The  rods  were  then  in  a  shed  upon  their 
premises,  with  other  rods  belonging  to  the  Wire  Co.,  all  in 
the  custody  of  the  United  States,  held  for  payment  of  duty, 
the  shed  being  a  bonded  warehouse.    The  sale  was  upon 
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credit ;  there  was  no  change  of  location  of  the  rods ;  they 
were  never  paid  for  ;  the  Wire  Spring  Co.  had  not  redeemed 
them  from  the  revenue  oflScer ;  they  were  in  his  possession, 
held  for  duty  unpaid,  at  the  time  of  its  insolvency,  Tlie 
receiver  of  the  Wire  Co.  subsequently  redeemed  them,  to- 
gether with  rods  belonging  to  the  Wire  Co.,  and  the  trustee 
of  the  Wire  Spring  Co.  took  possession  of  and  sold  them, 
and  holds  the  proceeds  las  the  property  of  the  Wire  Spring 
Co.  While  these  rods  were  held  for  duties  Brown  Brothers 
&  Co.  notified  the  revenue  officer  holding  them  that  they 
were  their  property  and  demanded  possession.  It  is  their 
claim  that  either  the  receiver  of  the  Wire  Co.  or  the  trustee 
of  the  Wire  Spring  Co.  should  pay  to  them  an  amount  equal 
to  the  proceeds  of  the  sale  of  the  rods  before  any  payment 
should  be  made  to  creditors  of  either  corporation  ;  for  these 
reasons,  in  effect: — that  the  Wire  Spring  Co.  was  never 
legally  organized ;  that  it  was  practically  the  Wire  Co. ;  that 
therefore  no  valid  sale  by  one  to  the  other  was  possible ; 
and  that  no  sale  was  completed  by  delivery. 

If  the  individuals  who  subscribed  in  form  for  the  shares 
in  the  Wire  &  Wire  Spring  Co.  did  not  complete  what  they 
in  good  faith  attempted,  namely,  the  creation  of  a  corpora- 
tion, they  remained  unincorporated  persons  associated  in  the 
conduct  of  the  business  of  buying  rods  and  manufactur- 
ing and  selling  wire  under  the  name  and  style  of  the  Wire 
&  Wire  Spring  Co.,  having  no  identity  with  the  Wire  Co. ; 
of  course  therefore  capable  of  making  valid  contracts  with 
the  latter.  Moreover,  the  Wire  &  Wire  Spring  Co.  assumed 
to  be  and  made  contiacts  as  a  corporation ;  the  Wire  Co.,  in 
good  faith  as  it  is  found,  made  contracts  with  it  as  such. 
It  is  not  for  Brown  Brothers  &  Co.,  not  a  party  to  the  con- 
tract in  question,  to  object  in  this  proceeding  to  the  validity 
thereof. 

Again,  upon  the  finding  the  rods  lot  No.  89  were  never 
in  the  absolute  possession  of  the  Wire  Co.  From  the  time 
of  their  arrival  in  New  York  until  the  insolvency  of  both 
tiie  Wire  Co.  and  the  Wire  Spring  Co.,  the  rods  yrere  in  the 
custody  of  the  United  States,  by  a  revenue  officer,  as  secur- 
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ity  for  the  duty  thereon.  Brown  Brothers  &  Co.  indorsed 
and  delivered  the  bill  of  lading  aud  the  consular  invoice 
to  the  Wire  Co. ;  the  right  to  possess,  subject  to  the  obliga- 
tion to  pay  the  duty ;  with  leave  also  to  sell.'  Not  itself 
paying  the  duty,  the  Wire  Co.  sold  them  upon  time,  in  good 
faith,  with  no  intent  to  defraud  Brown  Brothers  &  Co.,  while 
yet  in  the  bonded  warehouse,  to  the  Wire  Spring  Co. ;  tlie 
latter  had  not  redeemed  them  at  the  time  of  its  insolvency. 
Of  course  there  had  been  no  change  of  location.  But  the 
Wire  Spring  Co.,  by  a  completed  purchase  in  good  faith, 
acquired  the  property  in  them ;  the  entire  right,  title  and 
interest  both  of  Brown  Brothers  &  Co.  and  of  the  Wire  Co. ; 
an  absolute  right  as  against  both  of  the  parties,  and  as 
against  all  othei*s  as  well.  To  the  perfection  of  this  right 
no  change  of  location  was  necessary ;  the  rods  had  continu- 
ously been  in  the  possession  of  the  United  States  as  pledgee 
for  the  security  of  a  debt.  There  is  no  finding  that  the 
Wire  Co.  desired  or  intendecl  to  preserve  any  lien,  and  it 
now  disclaims  any  right  or  interest  in  them.  There  was 
nothing  on  the  part  of  the  Wire  Co.  which  the  law  regards 
as  a  retention  of  possession. 

But  if  there  had  been  what  the  law  would  regard  as  a 
retention  of  possession  it  could  not  affect  the  case.  It  is 
enough  if  the  sale  was  good  between  the  parties.  Brown 
Brothers  &  Co.,  although  creditors  of  the  Wire  Co.,  are  not 
claiming  these  rods  as  such,  but  as  owners.  They  are  stand- 
ing wholly  upon  their  original  right  to  the  rods.  Besides 
this,  the  retention  of  possession,  if  regarded  as  such,  was  Hot 
a  retention  of  possession  by  the  Wire  Co.  of  its  own  pro- 
perty, but  of  property  that  before  the  sale  had  been  that  of 
Brown  Brothers  &  Co.,  and  which  was  sold  by  the  Wire  Co. 
as  their  property  and  under  authority  given  by  them.  It 
becomes  a  question  therefore  in  which  the  creditors  of  the 
Wire  Co.  have  no  interest,  as  the  title  must  be  in  the  Wire 
Spring  Co.  under  the  sale  to  it,  or,  that  sale  being  set  aside, 
in  Brown  Brothers  &  Co. 

In  June,  1887,  Brown  Brothers  &  Co.  sold  and  delivered 
a  specified  lot  of  rods  to  the  Wire  Co.,  upon  condition  that 
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t];ie  rods  should  continae  to  be  their  property  until  the  Wire 
Co.  should  pay  the  acceptance  importing  them,  and  all  other 
indebtedness  of  the  Wire  Co.  to  them  which  should  have 
matured  before  or  at  the  time  of  payment  of  the  importing 
acceptance,  with  permission  however  to  the  Wire  Co.  to  sell 
the  same  as  the  property  of  Brown  Brothers  &  Co.,  and 
ih  case  of  sale  to  hand  the  avails  as  soon  as  received  ta 
them.  The  acceptance  importing  the  lot  thus  conditionally 
sold  and  delivered  in  June,  1887,  matured  and  was  paid  in 
August  following.  This  lot  of  rods  was  in  the  possession  of 
the  Wire  Co.  at  the  time  of  its  insolvency  and  passed  into 
the  hands  of  the  trustee  as  a  part  of  its  estate,  and  is  now  in 
his  hands,  capable  of  identification. 

In  July,  1887,  Brown  Brothers  &  Co.  sold  and  delivered 
other  specified  lots  of  rods  to  the  Wire  Co.  upon  similar 
conditions,  with  permission  to  seU  as  above  stated.  The 
Wire  Co.  sold  and  received  payment  for  these  last  specified 
lots  of  rods  in  the  month  of  July.  But'it  has  never  handed 
the  avails  of  such  sales  to  them.  It  mingled  the  money  thus 
received  indistinguishably  with  and  used  it  as  its  own.  In 
consideration  of  the  agreement  of  Brown  Brothers  &  Co.  to 
accept  drafts  for  the  use  of  the  Wire  Co.,  it  agreed  to  give 
them  a  "  specific  claim  and  lien  on  all  rods  and  the  proceeds 
thereof,"  for  the  purchase  of  which  they  should  furnish 
money ;  and  in  addition,  as  security  for  any  other  indebted- 
tress  from  it  to  them  which  should  have  matui*ed  at  the  time 
of  payment  of  the  particular  acceptances  importing  particu- 
lar lots  of  rods. 

In  consideration  of  permission  by  Brown  Brothers  &  Co. 
to  the  Wire  Co.  to  sell  their  rods  as  their  property,  it  agreed 
that,  upon  such  sales,  it  would  hold  the  proceeds  separate 
and  apart  from  its  own  funds,  and  hand  them  as  soon  as 
received  to  them ;  this  by  way  of  security  for  the  payment 
of  whatever  acceptances  they  should  come  under  in  its  be- 
half. 

The  result  of  all  this  is,  that  as  long  as  these  rods,  thus 
delivered  upon  conditions,  are  neither  sold  nor  converted 
into  wire,  but  remain  in  the  possession  of  the  Wire  Co.  un- 
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changed  and  capable  of  identification,  they  are  security  to 
Brown  Brothei-s  &  Co. ;  if  sold,  and  the  money  is  paid  over, 
it  is  instantly  applied,  and  extinguishes  so  much  indebted- 
ness, and  thus  performs  the  ofBce  of  security  in  an  absolutely 
perfect  sense.  And  this  is  the  meaning  of  the  requirement 
to  hand  the  avails  as  soon  as  received  to  Brown  Brothers  & 
Co.  as  "security  for  due  provision  for  acceptances,"  etc. 

Plainly,  it  was  the  intent  of  Brown  Brothers  &  Co.  upon 
sale  of  their  rods  by  the  Wire  Co.,  that  it  should  forthwith 
pay  the  proceeds  to  them ;  plainly,  the  Wire  Co.  agreed  to 
make  such  payment.  The  fact  that  such  payment,  if  made, 
might  be  applied  upon  the  acceptance  importing  these  rods 
not  yet  matured  is  of  no  importance. 

The  Wire  Co.  agreed  to  pay  over  the  money  upon  recep- 
tion ;  agreed  to  anticipate  payments  whenever  it  should  sell 
rods, and  thus  realize  the  profit  of  the  importation  ;  of  course 
in  accounting  it  would  have  interest  upon  any  anticipated 
payment.  Upon  such  sale  Brown  Brothers  &  Co.  had  not 
merely  A  contingent  claim  for  unliquidated  damages  for  neg- 
lect to  deposit  money  as  collateral  security  for  a  contract, 
but  a  matured  claim  for  a  sum  certain  ;  being  for  their  own 
money  in  the  hands  of  the  Wire  Co.,  had  and  received  by  it 
for  them. 

This  promise  of  the  Wire  Co.  in  no  degree  hampered  it  in 
the  transaction  of  its  business  because  of  any  uncertainty  as 
to  their  duty  at  any  time.  In  the  instance  before  us  it  re- 
ceived money  in  July  from  the  sale,  by  permission,  of  rods 
belonging  to  Brown  brothers  &  Co.  It  knew  the  amount 
exactly.  In  August  following,  when  it  paid  the  acceptances 
importing  rods  delivered  to  it  in  June,  if  it  desired  to  free 
those  rods  from  condition  and  become  the  absolute  owner 
thereof,  it  was  in  a  position  of  such  certainty  that  it  could 
have  made  a  tender  valid  in  law.  It  is  of  no  legal  signifi- 
cance that  when  it  paid  the  acceptance  in  August  it  did  not 
inform  Brown  Brothers  &  Co.  that  it  had  previously  sold 
rods  belonging  to  them  and  then  had  the  avails  in  its  hands ; 
their  ignorance  did  not  diminish  its  knowledge  ;  it  was  their 
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right  to  receive,  it  was  its  duty  to  pay;  and  it  had  all 
knowledge  as  to  the  amount  to  be  paid. 

Therefore,  upon  reception  and  retention  of  such  money 
in  July,  there  was  a  matured  indebtedness  therefor  from  it 
to  them.  When,  therefore,  in  August  following,  the  Wire 
Co.  paid  to  them  the  acceptance  which  imported  the  rods 
delivered  to  it  in  June  previous  upon  the  conditions  above 
'  stated,  it  did  not  in  addition  pay  the  indebtedness  which  had 
matured  in  the  previous  month  on  account  of  the  reception 
and  retention  of  money  from  sales  of  property  belonging 
to  Brown  Brothers  &  Co.  Therefore,  the  conditions  upon 
which  it  obtained  possession  of  the  specified  lot  of  rods  in 
the  previous  June  having  never  been  performed  in  full,  those 
rods  still  remain  the  property  of  Brown  Brothers  &  Co. 

As  between  Brown  Brothers  &  Co.  and  the  Wire  Co.,  if 
it  should  claim  that  in  August  they  supposed  that  it  had 
become  absolute  owner  of  the  rods  delivered  in  June  by 
paying  the  acceptance  importing  them,  it  is  to  be  answered, 
that  in  legal  efiFect  the  withholding  of  information  that  it 
then  had  the  avails  of  their  property  sold  by  it  in  its  hands, 
was  that  of  a  continuing  denial  of  such  fact ;  and  it  is  es- 
topped from  claiming  any  inference  from  their  omission  to 
demand  money  which  it  declared  to  them  it  had  not  received. 

The  words  of  the  promise  by  the  Wire  Co.  are,  to  pay  any 
other  "  indebtedness."  We  find  no  waiTant  for  excluding 
therefrom  indebtedness  existing  because  of  the  sale  of  rods 
conditionally  delivered  to  it  by  Brown  Brothers  &  Co.  and 
of  the  receipt  and  retention  of  the  avails. 

Wherever  in  reference  to  a  specified  lot*of  rods,  upon  the 
finding  it  remains  possible  that  an  applicant  made  a  condi- 
tional sale  and  delivery  thereof  to  E.  S.  Wheeler  &  Co.  of 
New  Haven,  with  power  to  sell,  and  that  the  latter  did  sell 
and  deliver  them  to  the  New  Haven  Wire  Co.,  in  such  case 
the  lien  of  such  applicant  would  have  been  discharged,  and 
neither  of  them  has  entitled  himself  to  possession,  as  neither 
has  done  more  than  prove  a  possibility  of  lien. 

The  claims  of  Brown  Brothers  &  Co.,  and  of  Heidelbach, 
Ickelheimer  &  Co.,  for  rods  identified  as  having  been  paid 
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for  by  them  respectively  by  the  acceptance  of  drafts  drawn 
under  a  letter  of  credit  issued  to  E.  S.  Wheeler  &  Co.  of 
New  Haven,  because^  of  the  exhaustion  of  letters  issued  to 
the  New  Haven  Wire, Co.,  which  rods  were  by  the  appli- 
cants delivered  to  E.  S.  Wheeler  &  Co.  of  New  Haven  upon 
their  trust  receipt,  and  by  the  latter  invoiced  to  the!  New 
Haven  Wire  Co.,  are  left  open  for  an  explicit  findiug  as  to 
which,  of  E.  S.  Wheeler  &  Co.  and  the  New  Haven  Wire 
Co.,  was  made  their  debtor  by  the  applicants,  severally,  in 
these  transactions. 

In  the  progress  of  the  business  each  one  of  the  three  ap- 
plicants made  conditional  sales  and  delivery  of  rods  owned 
by  each  to  the  New  Haven  Wire  Co.,  the  conditions  being 
embodied  in  the  trust  receipts.  Such  receipt  imposed  upon 
it  the  obligation  to  presei-ve  the  power  to  identify  the  rods 
of  each  applicant  until  it  had  redeemed  them  from  the  con- 
ditions of  the  trust  and  made  them  its  own.  The  applicants 
relied  upon  it  to  perform  and  believed  it  would  perform  its 
duty  in  this  respect.  But  in  fact,  not  redeeming  the  rods, 
it  nevertheless,  without  the  consent  or  knowledge  or  fault 
of  the  owners,  mingled  the  rods  of  all,  and  made  identifica- 
tion by  either  owner  impossible. 

These  rods  in  confusion  came  into  the  possession  of  the 
receiver,  together  with  the  property  of  the  Wire  Co.  In 
this  proceeding  each  applicant  asks  for  the  return  of  the 
rods  belonging  to  him.  Of  course  their  aggregated  requests 
include  all  of  the  rods.  But  they  have  not  joined.  Each 
asks  for  himself  regardless  of  others.  Each  asks  for  a  sepa- 
rate judgment  for  specified  rods.  Neither  has  made  proof 
of  the  amount  of  his  contribution  to  the  mass.  Neither  has 
made  it  certain  that  any  judgment  can  be  rendered  in  his 
favor  which  will  not  include  property  belonging  to  another, 
under  the  present  form  of  application. 

The  Superior  Court  is  advised  to  render  judgments  in 
favor  of  the  applicants,  severally,  in  accordance  with  the 
rule  set  forth  in  this  opinion. 

In  this  opinion  Park,  C.  J.,  Pardee  and  LooMis,  Js., 
concurred. 


Digitized  by  VjOOQIC 


400  JULY,  1889. 


New  Haven  Wire  Co.  Cases. 


Carpentbr,  J.,  (dissenting.)  I  will  give  as  briefly  as 
possible  some  of  the  reasons  which  lead  me  to  dissent  in 
these  cases. 

The  New  Hayen  Wire  Company,  a  Connecticut  corpora- 
tion, desired  to  import  iron  rods  from  Europe  to  be  used  in 
its  business  of  manufacturing  wire.  For  that  purpose  they 
caused  to  be  issued  by  Baring  Brothers  &  Co.  of  London,  a 
letter  of  credit  to  E.  S.  Wheeler  &  Co.  of  Liverpool ;  the 
credit  to  be  used  only  in  importing  such  rods.  The  Wire 
Company  then  constituted  E.  S.  Wheeler  &  Co.  its  agents  to 
purchase  or  order  the  rods.  Wheeler  &  Co.  then  ordered  a 
quantity  of  rods  to  be  manufactured  by  a  German  manu- 
facturer. When  manufactured  they  were  delivered  to  a 
steamship  company  in  Antwerp  to  be  transported  to  this 
country.  The  steamship  company  issued  a  bill  of  lading  in 
blank  and  delivered  it  to  Wheeler  &  Co.  A  consular  invoice 
was  also  delivered  to  them.  They  tjien  drew  on  the  Barings 
by  virtue  of  the  credit  for  the  amount  stated  by  consular 
invoice  to  be  the  cost  of  the  rods ;  and  when  the  draft  was 
presented  for  acceptance  they  caused  to  be  delivered  to  the 
Barings  the  bill  of  lading  and  consular  invoice  filled  up  to 
their  order.  The  draft,  payable  at  a  future  day,  was  there- 
upon accepted.  Wheeler  &  Co.  then  sold  the  draft,  and 
with  its  avails  paid  to  the  manufacturer  the  price  of  the  rods. 
The  goods  were  then  carried  to  New  York,  Baring  Brothers 
&  Co.  consignees. 

The  Wire  Company  agreed  to  furnish  funds  in  London, 
before  the  maturity  of  the  draft,  sufBclent  to  meet  it,  together 
with  commissions.  The  rods  were  delivered  to  the  Wire  Co. 
on  giving  its  receipt,  called  a  trust  receipt,  in  which  it  agreed 
to  hold  the  goods  in  trust  for  the  Barings,  as  their  property, 
and  subject  to  their  order,  with  liberty  however  to  sell  the 
same,  provided  that  in  case  of  sale  it  should  account  for  and 
forthwith  pay  and  deliver  the  proceeds  or  avails  of  the  sale 
to  the  Barings.  It  also  appears  that  the  Wire  Company  used 
the  rods  in  its  business,  confusing  them  with  other  goods  of 
the  same  general  character  as  it  pleased.  ^This  had  been  the 
course  of  business  for  several  years.     All  previous  drafts 
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were  provided  for  at  maturity,  as  per  agreement.  On  this 
occasion  the  draft  was  not  provided  for  when  the  Wire  Co. 
failed  and  its  property  and  affairs  passed  into  the  hands  of 
a  receiver.  That  this  is  briefly  a  correct  histoiy  of  the 
transaction  will  not  be  denied. 

This  proceeding  is  an  application  by  the  Barings  asking 
the  court  to  direct  the  receiver  to  deliver  to  them,  as  their 
property,  such  rods  as  can  be  identified  as  having  been  im- 
ported with  the  avails  of  the  draft  accepted  by  them. 

The  pvotal  question  in  the  case  is — what  title  did  the 
Barings  have  in  the  goods  in  question  ?  And  that  I  appre- 
hend depends  largely  upon  the  answer  to  another  question, 
namely,  from  whom  did  they  acquire  that  title  ? 

The  majority  of  the  cou^t  have  adopted  the  theory  of  the 
applicants'  counsel,  and  hold  that  they  acquired  title  from 
the  German  manufacturer ;  that  in  some  way  which  I  do 
not  fully  comprehend,  they  became  the  general  absolute 
owners,  under  a  contract  to  sell  and  deliver  to  the  Wire 
Company  on  payment  of  the  purchase  money ;  and  that 
when  the  goods  were  delivered  to  the  Wire  Company,  it 
became  a  perfected  conditional  sale,  the  sole  condition  being 
that  the  title  should  not  vest  in  the  Wire  Company  until 
the  price  was  paid. 

To  sustain  this  theory  the  learned  counsel  for  the  appli- 
cants virtually  ask  us  not  to  be  governed  wholly  or  mainly 
by  the  written  contract  between  the  parties ;  not  to  adhere 
too  closely  to  the  settled  policy  of  our  law  relative  to  the 
possession  of  personal  property  by  creditors  claiming  a  lien 
thereon ;  not  to  accept  what  the  parties  have  expressed  in 
their  contract  as  their  intention ;  but  to  find  another  and 
radically  different  intention,  from  what  the  parties  have 
done  and  from  the  object  they  had  in  view,  interpreted 
by  technical  commercial  phrases,  by  the  laws  of  trade  of 
unusual  application,  and  by  the  necessities  of  international 
commerce.  The  majority  of  the -court,  by  adopting  their 
theory,  seem  also  to  have  sanctioned  the  reasoning  by  which 
it  was  supported. 

On  the  contrary,  my  view  of  the  case  is  that  the  Barings 
Vol.  Lvn. — 26 
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acquired  no  title  from  the  manufacturer,  but  did  acquire 
title  from  the  Wire  Company;  that  that  title  was  not  a 
general  absolute  one,  but  a  special  and  qualified  one,  as 
mortgagees. 

This  view  does  not  require  me  to  imply  a  contract  of  a 
different  nature  from  the  one  expressed,  but  does  allow  me 
to  stand  firmly  and  securely  on  the  written  contract  of  the 
parties  ;  and  in  interpreting  that  contract  I  have  no  occasion 
to  ignore  or  explain  away  any  of  its  provisions,  or  to  disre- 
gard the  law  of  this  state,  which  I  believe  to  be  the  same  as 
that  of  New  York  and  of  England.  Nor  am  I  required  to 
inject  into  it  any  obscure  and  hidden  meaning,  not  expressed, 
derived  from  technical  phrases,  the  laws  of  trade  and  mod- 
ern mercantile  usage ;  nor,  above  all,  am  I  required  to  intro- 
duce into  our  system  of  jurisprudence  a  principle  of  doubtful 
expediency,  and  one  which,  at  least  so  far  as  this  case  is  con- 
cerned, strikes  a  blow  at  the  favorite  policy  of  this  state  to 
divide  the  assets  of  insolvent  persons  and  corporations 
equally  among  all  the  creditors  ;  and  that  too  for  the  bene- 
fit of  foreign  creditors  at  the  expense  of  our  own  citizens* 

It  will  be  observed  that  I  travel  side  by  side  with  my  as- 
sociates to  this  extent — I  agree  that  the  Barings  had  a  title, 
that  that  title  was  good  against  everybody  until  they  de- 
livered the  possession  to  the  Wire-  Company,  and  that  the 
title  is  now  good  against  the  Wire  Company.  But  I  differ 
from  them  in  toto  as  to  the  origin,  nature  and  present  var 
lidity  of  the  title  as  against  the  creditors  of  the  Wire  Com- 
pany. The  latter  is  the  important  question ;  the  two  former 
are  only  important  as  bearing  upon  that. 

As  to  the  origin.  Before  stating  my  own  ground  I  wish 
to  notice  the  theory  of  the  majority  that  the  Barings  were 
the  original  purchasers,  or  in  some  other  way  derived  title 
from  the  German  manufacturers.  They  were  never  author- 
ized to  purchase  these  goods,  but  Wheeler  &  Co.  were. 
They  did  not  in  fact  purchase  them,  but  Wheeler  &  Co.,  as 
agents  of  the  Wire  Company,  did.  They  were  utter  stran- 
ge is  to  the  transaction  until  the  draft  was  presented  to  them 
for  acceptance ;  and  at  that  time  the  goods  were  purchased 
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and  in  the  hands  of  the  carriers.  They  did  not  furnish  the 
money  with  which  to  pay  for  them,  but  they  with  others  fur- 
nished the  means  of  raising  the  money.  If  that  of  itself  gave 
them  title,  it  for  the  same  reason  gave  title  to  Wheeler  &  Co., 
the  Wire  Company,  and  E.  S.  Wheeler  &  Co.  of  New  Haven ; 
and  with  greater  reason,  so  far  as  the  Wheeler  companies  are 
concerned,  for  they  were  not  secured,  and  the  applicants 
were. 

But  it  is  said  that  they  received  the  bill  of  lading,  and 
that  that  gave  them  a  title.  But  a  bill  of  lading  is  not  oi^ 
dinarily  a  muniment  of  title,  but  a  symbol  of  possession.  It 
may  in  some  instances  be  evidence  of  title,  precisely  as 
possession  is,  but  always  subject  to  explanation.  For  the 
explanation  we  must  look  to  the  circumstances  of  each  par- 
ticular case  ;  and  in  looking  at  the  circumstances  and  docu- 
ments in  this  case,  it  conclusively  appears  that  the  bill  of 
lading  was  delivered  to  them  for  the  sole  purpose  of  vesting 
them  with  the  possession  in  order  to  complete  and  give  effect 
to  their  title  as  mortgagees.  Any  other  view  seems  to  me 
to  be  giving  that  instrument  an  effect  which  the  parties 
never  contemplated.  Should  we  not  go  directly  to  the  only 
true  source  of  light — the  contract?  There  it  appears,  in 
terms^  that  the  Wire  Co.,  aside  from  the  bill  of  lading,  con- 
veyed title  to  the  Barings.  The  inference  is  inevitable  that 
the  bill  of  lading  was  not  to  give  title  but  simply  to  give 
possession. 

My  own  claim,  that  they  derived  title  from  the  Wire  Co., 
can  be  sustained  in  few  words.  In  the  letter  of  credit  they 
stipulated  with  the  Wire  Co.  that  the  bills  drawn  by  virtue 
of  the  credit  should  be  duly  honored  "  upon  presentation  at 
their  banking  house  in  London,  if  drawn  and  negotiated 
within  six  months  from  this  date,  and  if  accompanied  by 
bills  of  lading  for  such  goods  filled  up  to  the  order  of  Baring 
Brothers  &  Co.,  and  by  consular  invoice  of  the  same  to  their 
order,  for  the  account  of  whom  it  may  concern."  When 
the  letter  of  credit  issued  they  took  a  receipt  from  the  Wire 
Co.,  in  and  by  which  it  agreed  that  the  goods  purchased 
^th  the  avails  of  drafts  drawn  by  virtue  of  said  credit,  the 
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proceeds  thereof,  with  satisfactory  insurance,  "  together  with 
the  bills  of  lading  for  the  same^  are  hereby^  in  consideration  of 
this  credit^  sold^  assigfied  and  transferred  to  Baring  Brothers 

#  Cor 

This  assignment  the  Barings  required,  as  an  essential  requi- 
site to  issuing  the  letter  of  credit,  and  accepted  the  goods  and 
bill  of  lading  thereunder  from  the  Wire  Co.  Here  we  have 
in  the  written  or  printed  documents,  required  and  signed  by 
these  parties,  that  whigh  explicitly  shows  how,  and  from 
whom,  these  applicants  derived  title,  with  no  intimation  in 
those  documents,  or  in  the  finding  of  the  court,  that  they 
derived  title  in  any  other  manner  or  from  any  other  source. 
With  this  record  before  us  it  is  difficult  to  see  how  we  can 
regard  them  as  having  acquired  a  title  directly  from  the 
German  manufacturer. 

What  is  the  nature  of  that  title  ?  Is  it  general  and  abso- 
lute, or  special  and  qualified,  as  that  of  mortgagees  ?  The 
Court  of  Appeals  in  New  York,  in  Moors  v.  Kidder^  106  N.' 
York,  82,  a  case  cited  and  relied  on  by  the  majority,  virtually 
sustained  the  claim  of  these  very  applicants,  made  by  their 
counsel  in  that  case,  that  a  similar  contract,  in  which  the 
operative  words  were  "  pledge  "  and  ''  hypothecate,"  was  a 
mortgage  as  distinguished  from  a  pledge.  It  seems  however 
that  the  exigencies  of  that  case  did  not  require  them  to  no- 
tice the  distinction  between  a  title  as  general  owner,  and  a 
special  title  as  mortgagee — the  vital  question  in  this  case — 
and  they  do  not  further  allude  to  it. 

But  authorities  are  not  needed  ;  for  the  parties  themselves 
have  answered  the  question  in  language  too  plain  to  be  mis- 
understood. Immediately  following  the  operative  woi-ds 
quoted  above,  is  this  significant  and  expressive  language  : — 
"  as  collateral  security  for  the  payment  as  above  promised, 
and  also  of  any  other  sums  which  may  at  the  time  of  such 
purchase,  or  at  any  time  before  the  making  of  the  payment 
above  promised,  be  owing  by  us  to  Baring  Brothers  &  Co." 
And  again  : — "  the  provision  for  such  bills  of  lading  and 
other  documents  being  intended  merely  for  the  purpose  of 
affording  additional  security,"  etc. 
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If  parties  may  be  permitted  to  make  their  own  contracts 
and  express  their  own  intentions,  no  further  argument  would 
seem  to  be  required,  to  sustain  my  position. 

But  why  is  this  anxiety  on  the  part  of  the  counsel  for  the 
applicants  to  have  the  court  practically  ignore  the  real  con- 
tract made  by  the  parties,  and  regard  their  clients  as  geneml 
owners?  I  can  see  but  one  answer.  It  is  because  they 
know  that  in  no  other  way  can  their  claim  be  sustained. 
They  know  that  the  moment  they  concede  that  they  are 
mortgagees,  they  must  also  concede  that  when  they  parted 
with  the  posj^ession  to  the  Wire  Company,  with  permission 
to  treat  it  in  all  respects  as  its  own,  that  moment  their  lien 
on  the  goods,  as  against  creditors,  was  irrecoverably  gone. 
Hence  their  desire  to  change  their  clients  from  mortgagees  to 
conditional  vendors,  and  to  convert  a  surrender  of  mortgaged 
chattels  to  the  mortgagor  into  a  delivery  to  a  conditional 
vendee,  the  condition  being  that  the  title  should  not  vest 
until  the  purchase  price  should  be  paid.  By  this  device  the 
rules  of  law  regarding  chattel  mortgages  can  be  circumvented 
and  foreign  creditors  of  an  insolvent  corporation  can  be 
preferred. 

But  I  propose  to  examine  this  device  a  little  more  in 
detail.  Where  and  with  whom  did  the  supposed  conditional 
sale  originate?  Certain  it  is  that  the  parties  have  made  no 
such  contract.  We  shall  search  this  record  through  in  vain 
to  find  any  intimation  that  the  parties  or  either  of  them 
entertained  any  such  idea.  It  is  said  that  the  contract 
which  the  parties  made  is  in  legal  effect  a  conditional  sale. 
But  the  two  kinds  of  contract  have  but  few  elements  in 
common.  They  are  radically  different,  and  are  followed  by 
very  different  legal  consequences.  This  case  is  a  good 
illustration  of  the  truth  of  that  proposition.  Does  the  court 
intend  to  sanction  the  claim,  in  substance,  that  a  conditional 
sale  should  be  inferred  from  what  was  done,  the  laws  of 
trade,  and  the  supposed  necessities  of  modern  commerce  ? 
There  is  one  answer  which  should  be  regarded  as  fatal  to 
that  claim,  that  where  there  is  an  express  contract  the  law 
will  never  imply  one,  especially  a  different  one,  covering  the 
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same  transaction.  The  law  does  not  take  it  upon  itself  to 
make  contracts  for  parties ;  and  it  never  implies  one  except 
to  carry  into  efiTect  the  presumed  intention  of  the  parties. 
There  is  no  room  here  to  presume  an  intention,  and  such  an 
intention,  for  the  parties  have  plainly  expressed  an  entirely 
different  one.  Here  is  an  express  conditional  sale/rcmi  the 
Wire  Company  to  the  Barings;  but  it  is  upon  the  condition 
.  that  it  was  to  be  defeated  upon  the  performance  of  a  condi- 
tion suisequent.  There  is  therefore  no  room  to  imply  a  con- 
ditional sale  from  the  Barings  to  the  Wire  Company^  the 
condition  being  a  condition  precedent. 

The  law  declares  the  respective  rights  and  duties  of  mort- 
gagors and  mortgagees;  and  by  the  application  of  that  law 
hitherto  there  has  been  no  difficulty  in  doing  justice  between 
the  parties.  The  view  taken  by  my  brethren  seems  to  me 
to  introduce  a  change  in  their  legal  relations,  and  to  give 
other  and  different  rights  and  impose  new  obligations. 

We  agree,  I  think,  that  if  this  is  a  mortga^ge  it  is  invalid 
as  against  creditors,  in  consequence  of  the  delivery  of  the 
propei-ty  to  the  Wire  Company.  That  being  so,  it  may  be 
suggested  that  the  decisi(m  will  only  affect  these  cases ;  and 
that  if  it  is  a  mistaken  interpretation  of  a  contract,  it  will 
not  be  regarded  as  a  precedent  to  disturb  well  settled  rules 
of  law.  The  vice  of  the  decision,  if  there  is  any,  is  twofold. 
It  is  a  precedent  for  all  similar  cases.  Here  are  three  before 
us  now  involving  a  large  amount  of  money.  How  many 
more  contracts  of  this  nature  now  exist,  and  how  many  more 
will  come  into  existence  in  consequence  of  this  decision,  it 
is  impossible  now  to  know.  Again,  I  apprehend  it  will  be 
urged  as  a  precedent  for  treating  all  chattel  mortgages  as 
conditional  sales.  If  it  is,  I  must  confess  that  at  present  I 
do  not  know  how  the  claim  can  be  answered.  I  can  dis- 
cover no  sufficient  ground  on  which  a  distinction  can  be 
made  between  this  mortgage  and  any  other. 

I  cannot  see  that  the  trust  receipt  materially  affects  the 
question  I  have  discussed.  It  is  simply  an  attempt  to  keep 
in  force  the  provisions  of  the  mortgage,  notwithstanding  the 
change  of  possession.  It  would  seem  that  the  parties  regarded 
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it  as  essential  for  that  purpose.  I  will  only  say  that  if  the 
mortgage  ciuinot  continue  of  its  own  force,  I  do  not  see  how 
it  is  aided  by  the  receipt.  ^ 


Lbonabd  W.  Mack  vs.  Abthub  L.  Stobt. 

New  London  Co.,  Hay  T.»  1888.    Pabk,  C.  J.,  Cabpbhtbb,  Pasdbb, 
Looms  and  Bbabdslbt,  Js. 

The  plaintiff,  a  wholesale  liquor  dealer  in  New  York,  sold  to  C,  a  retail 
liquor  dealer  in  this  state,  a  quantity  of  liquors,  under  an  agreement 
that  the  title  to  them  should  remain  in  the  plaintiff  until' they  were 
fully  paid  for,  hut  that  C  might  sell  them  to  his  customers  in  the 
course  of  his  husiness,  and  in  case  any  were  so  disposed  of  before 
full  payment  was  made  he  should  pay  the  plaintiff's  agent  for  the  por- 
tion sold  at  his  first  call  upon  him  thereafter,  and  that  the  plaintiff 
would  enforce  the  condition  of  the  sale  only  against  the  portion  undis- 
posed of.  C  was  also,  on  receiving  the  liquors,  to  give  his  acceptance 
of  the  plaintiff's  draft  on  time  for  the  price.  Held,  in  a  suit  against  a 
creditor  of  C,  who  attached  the  liquors  as  his  property,  that  the 
sale  was  a  conditional  one,  and  that  the  Utle  was  in  the  pUintiff  at  the 
time  of  the  attachment. 

[Argued  May  80th,  1888— decided  January  4th,  1889.] 

Action  to  recover  the  value  of  spirituous  liquors  attached 
by  the  defendant,  as  an  officer,  upon  a  writ  against  one  Cor- 
ture ;  brought  to  the  Court  of  Common  Pleas  in  New  Lon- 
don County  and  'heard  before  Crump^  J,  Facts  found  and 
judgment  rendered  for  the  plaintiff,  and  appeal  by  the  de- 
fendant*   The  case  is  fully  stated  in  the  opinion. 

W.  H.  Shields  and  2>.  O-.  Perkins^  for  the  appellant. 

The  facts  place  this  case  clearly  outside  the  limit  which 
this  court  fixed  for  itself  in  the  case  of  Lems  v.  McCabcy  49 
Conn.,  155.  In  that  case  the  court  says : — "  If,  however,  the 
contract  in  question  must  be  construed  to  mean  that  the 
plaintiff  authorized  McAvoy  to  sell  the  property  as  his  own, 
we  should  be  constrained  to  hold  it  so  absolutely  inconsis- 
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tent  with  the  retention  of  the  title  in  the  plaintiff  as  to  waive 
or  jnake  void  the  condition."  The  vendee  could  not  sell  the 
liquors  as  his  own  unless  he  had  title  to  them.  The  vendor 
placed  thetn  in  his  absolute  control  with  power  to  sell  them 
as  his  own.  This  power  is  so  utterly  inconsistent  with  the 
condition  imposed  as  to  the  vendor's  title,  that  it. completely 
destroys  and  rendei-s  void  the  condition.  The  condition 
under  the  circumstances  of  this  case  was  colorable,  fraudu- 
lent and  void.  It  cannot  be  claimed  that  the  vendee  was  to 
sell  as  the  vendor's  agent ;  first,  because  the  finding  shows 
that  he  was  to  sell  the  liquors  as  his  own  ;  and  second,  be- 
cause if  he  sold  as  agent  of  the  vendor,  then  his  principal, 
the  vendor,  not  having  a  license,  would  violate  the  law  of 
this  state  requiring  a  licensd  to  sell  intoxicating  liquors. 
The  court  will  not  presume  that  the  parties  entered  into 
an  arrangement  to  violate  the  law. 

It  is  a  peculiarity  of  the  case  too  that  the  vendee  gave  his 
acceptance  for  the  full  price  of  the  liquors  and  this  under 
the  agreement  made  at  the  time  of  the  purchase,  and  the 
liquors  were  billed  to  him  as  if  sold  absolutely.  It  seems  im- 
possible on  these  facts  to  make  it  a  merely  conditional  sale 
with  a  retention  of  the  title  by  the  vendor. 

(7.  F.  Thayer^  with  whom  was  J.  M.  Thayer^  for  the 
appellee. 

LooMis,  J.  This  is  a  complaint  in  trover  to  recover  the 
value  of  four  barrels  of  spirituous  liquors  which  were  at- 
tached by  the  defendant,  as  a  deputy  sheriff,  on  the  3d  day 
of  August,  1885,  by  virtue  of  a  writ  in  favor  of  McNamara 
&  Pratt  against  Joseph  Corture.  The  controlling  question 
upon  the  trial  was,  whether  Corture  or  the  plaintiff  owned 
the  liquors  so  attached,  and  this  depended  upon  the  question 
whether,  upon  the  facts  found,  the  sale  of  the  liquors  from 
the  plaintiff  to  Corture,  pursuant  to  which  the  latter  ob- 
tained the  possession,  was  upon  a  valid  condition  for  the 
retention  of  the  title  in  the  plaintiff,  or  was  absolute  so  far 
as  the  creditors  of  Corture  were  concerned. 
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The  trial  court  held  that  the  sale  was  conditioual,  and  ren- 
dered judgment  for  the  plaintiff.  The  sole  question  for  re- 
view IB,  whether  there  was  error  in  so  holding. 

The  finding  of  facts  is  as  follows : — "  On  or  about  June 
6th,  1885,  the  plaintiffs  agent  and  traveling  salesman  for 
the  New  England  states,  one  Jacob  Harris,  also  of  said  New 
York  city,  sold  to  Joseph  Corture,  who  was  at  that  time,  and 
up  to  August  3d^  1885,  proprietor  of  the  Metropolitan  Hotel 
in  Norwich,  and  the  keeper  of  a  bar-room  in  the  hotel  where 
liquors  were  sold  at  retail  to  the  public,  the  liquors  described 
in  the  complaint,  to  be  delivered  in  Norwich,  upon  the  ex- 
press condition  that  the  title  to  the  liquors  should  remain  in 
the  plaintiff  until  they  were  fully  paid  for,  and  upon  the  fur- 
ther understanding  and  express  agreement  that  Corture  might 
sell  and  dispose  of  the  liquors  as  they  should  be  called  for 
by  customers  in  the  course  of  his  business  as  such  barkeeper, 
and  in  case  any  of  the  liquors  should  be  so  sold  or  disposed 
of  before  full  payment  should  be  made  by  liim  of  the  entire 
bill  of  goods  bought  of  the  plaintiff,  Corture  should  account 
for-and.pay  for  the  same  to  the  plaintifTs  agent,  upon  his  first 
visit  after  such  sales,  at  the  price  at  which  the  liquors  were 
billed  to  him ;  and  that  the  plaintiff  should  only  enforce  the 
condition  of  his  sale  to  Corture  against  the  portion  of  the 
liquors  remaining  unconsumed  and  unsold  at  retail. 

*^  It  was  furtlier  agreed  at  the  time  of  the  sale  that  all  the 
liquors  so  sold  by  the  plaintiff  to  Corture,  should  be  paid 
for  in  three  or  four  months,  and  that  an  acceptance  should 
be  given  by  Corture  for  the  price  of  the  goods,  and  that 
something  should  be  paid  on  the  acceptance  to  the  salesman 
whenever  he  should  call  at  Corture's  place. 

"The  plaintiff,  upon  being  acquainted  by  the  salesman 
with  the  terms  and  conditions  of  the  agreement  with  Cor- 
ture, ratified  the  agreement,  and  upon  the  12ih  day  of  June, 
1886,  sent  the  goods  to  Corture  upon  the  conditions  stated. 
There  was  a  mistake  made  in  the  kind  of  liquor  contained 
in  one  barrel  sent,  and  that  barrel  (with  the  exception  of 
five  gallons  not  here  in  controversy,  retained  by  Corture 
with  the  plaintiffs  consent)  was  returned  to  the  plaintiff. 
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and  a  barrel  of  the  kind  of  liquor  originally  ordered  by  Cor- 
ture  was  sent  to  him  in  exchange  for  it. 

^^  It  was  Hgreed  between  the  plaintiff  and  Corture  that  the 
plaintiff-  should  draw  on  the  latter,  for  the  amount  for  which 
the  liquors  were  -sold,  and  after  the  above  mistake  was  cor- 
rected, the  plaintiff  did  draw  on  Corture  two  drafts,  dated 
June  12th,  1886,  one  on  three  months'  time  and  one  on  four 
months',  each  for  one  half  the  amounts  agreed  upon  for  the 
priee  of  the  liquors  sold. 

"  The  drafts,  which  were  negotiable,  were  then  accepted 
by  Corture  and  delivered  to  the  plaintiff,  but  have  never 
been  paid  either  in  whole  or  in  part,  and  are  still  held  by  the 
plaintiff,  and  have  never  bean  negotiated.  Corture  has  never 
paid  the  whole  or  any  portion  of  the  price  of  the  liquors  to 
the  plaintiff. 

"When  Cortui-e  received  the  liquors,  he  placed  them  in 
his  bar-room,  where  he  kept  and  sold  other  liquors. 

•*  On  August  3d,  1886,  the  defendant,  who  was  a  deputy 
sheriff,  seized  the  liquors  described  in  the  complaint,  being 
a  portion  of  the  liquors  sold  by  the  plaintiff  to  Corture,  by 
virtue  of  a  lawful  writ  of  Attachment,  in  favor  of  McNamara 
&  Pratt,  wholesale  liquor  dealers  of  Norwich,  and  creditors 
of  Corture,  wherein  he  was  commanded  to  attach  the  goods 
or  estate  of  Corture,"  and  though  reqi^ested  to  return  the 
liquors  to  the  plaintiff,  he  has  always  refused  and  still  re- 
fuses to  deliver  them  to  him. 

"  On  the  2d  day  of  August,  1886,  Corture  absconded  and 
could  not  be  found  at  the  time  of  the  attachment. 

"  On  the  4th  day  of  August  the  plaintiff's  salesman  called 
at  Corture's  bar-ioom,  to  look  for  and  take  back  the  liquors, 
and  found  that  they  had  been  attached.  From  the  time  of 
the  sale  uf)  to  4th  day  of  August  the  salesman  had  not  called 
on  Corture  or  at  his  place  of  business. 

^'  At  the  time  of  the  attachment  the  liquors  described  in 
the  complaint  were  found  in  the  bar-room,  and  in  each  of 
the  barrels  in  which  they  were  contained  had  been  placed  a 
faucet,  and  the  liquors  were  on  draught  and  from  each  of 
the  barrels  had  been  drawn  a  portion  of  its  contents.     The 
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barrels  had  also  been  painted,  and  so  rendered  valueless  for 
commercial  purposes  as  liquor  barrels,  but  the  plaintiff  did 
llot  know  of  the  painting  until  after  the  attachment." 

A  majority  of  the  members  of  this  court  unite  in  the  opin- 
ion that,  upon  the  foregoing  facts,  the  case  comes  clearly 
within,  and  must  be  controlled  by,  the  decision  in  Lewis  y. 
McCabe,  49  Conn.,  141. 

The  mode  of  making  the  contract  in  the  present  case 
through  a  traveling  salesman,  its  subsequent  ratification, 
its  subject  matter  and  all  its  essential  provisions,  are  so 
nearly  identical  with  the  former  one,  as  to  suggest  that  the 
former  decision  must  have  been  in  the  minds  of  the  parties, 
when  the  latter  contract  was  made.  In  the  former  case,  as 
appears  from  the  finding,  ^^  it  was  an  express  condition  that 
the  title  to  the^  merchandise  should  not  vest  in  the  vendee 
until  it  was  fully  paid  for,  and  until  such  payments  were 
made  the  title  was  to  remain  in  the  Vendors."  In  the  present 
case  it  is  found  that  the  sale  and  delivery  were  ^^  upon  the 
express  condition  that  the  title  to  the  liquors  should  remain 
in  the  plaintiff  until  they  were  paid  for." 

It  may  be  well  to  remark  in  this  connection  that  the  find- 
ing is  not  that  such  was  the  agreement  in  form,  (as  the  de- 
fendant seems  to  assume,)  but  in  reality,  which  excludes  the 
idea  that  the  transaction  was  colorable,  or  a  mere  subterfuge, 
or  fraudulent  in  intent.  The  defendant  however  does  not 
pretend  that  there  is  any  difference  in  the  two  findings  as  to 
this  feature  of  the  contracts,  (and  it  is  the  most  important 
of  all,)  but  claims  that  there  is  a  material  distinction  rela- 
tive to  the  right  of  sale  given  to  the  conditional  vendee. 

In  the  former  case  it  was  found  that  the  vendee  Was  "  a 
retailer  of  liquors,  and  it  was  supposed  by  the  parties  that 
the  merchandise  would  be  used  in  his  business,  and  in  case 
any  of  it  should  have  been  sold  and  consumed  before  the 
conditions  of  sale  were  complied  with,  the  vendors  could 
only  enforce  their  condition  against  such  portion  as  might, 
remain  unsold." 

In  the  present  case  the  sale  was  upon  ^^  the  understanding 
and  express  agreement  that  Corture  might  sell  and  dispose 


Digitized  by  VjOOQIC 


412  AUGUST,  1889. 


Mack  V.  Story. 


of  the  liquors  as  they  should  be  called  for  by  customers  in 
the  course  of  his  business  as  such  bar-keeper,  and  in  case 
any  of  the  liquors  should  be  so  sold  or  disposed  of  before  full 
payment  should  be  made  by  him  of  the  entire  bill  of  liquors 
bought  of  the  plaintiff,  Corture  should  account  for  and  pay 
for  the  same,  to  the  plaintiff's  agent,  upon  his  first  visit  after 
such  sales,  at  the  price  at  which  the  liquors  were  billed  to 
him  ;  and  that  the  plaintiff  should  only  enforce  the  condition 
of  his  sale  to  Corture  against  the  portion  of  the  liquors  re- 
maining unconsumed  and  unsold  at  retail." 

Now,  notwithstanding  the  difference  in  the  number  of 
words  used,  it  seems  clear  that  the  intent  and  meaning  are 
the  same.  In  both  cases  the  minds  of  the  contracting  par- 
ties met  upon  precisely  the  same  provisions  in  substance. 
Whatever  rights  the  vendor  had  or  lost  in  the  one  case  he 
had  and  lost  in  the  other,  and  whatever  right  of  sale  the 
vendee  had  in  the  one  case  he  had  equally  in  the  other.  The 
fact  that  in  the  one  case  it  is  found  that  the  parties  mutually 
supposed  and  understood  that  the  provisions  were  part  of 
the  agreement,  while  in  the  other  they  expressly  so  agreed, 
is  too  narrow  a  margin  to  predicate  any  legal  distinction 
upon,  or  any  reasoning  that  can  lead  to  a  different  result. 

The  fact  that  the  parties  deemed  it  necessary  to  make  the 
provision  in  question,  shows  by  necessary  implication  that 
without  it  the  title,  as  they  understood,  was  so  retained  by 
the  conditional  vendor  that  no  sale  at  all  could  be  made  by 
the  vendee ;  and  it  shows  also  that  by  the  mutual  under- 
standing of  the  parties  the  title  to  be  transferred,  pursuant 
to  the  permission  given,  was  the  title  of  the  conditional  ven- 
dor and  not  that  of  his  vendee.  The  same  reasoning  also 
suggests  that  the  dictum  contained  in  the  former  opinion, 
apparently  so  much  relied  upon  by  the  counsel  for  the  de- 
fendant in  the  present  case,  to  the  effect  that  where  the 
contract  must  be  construed  to  mean  that  the  conditional 
vendee  has  full  authority  to  sell  all  the  property  as  his  own, 
it  would  waive  or  make  void  the  condition,  applies  no  more 
to  this  case  than  it  did  to  the  former  one. 

Corture*8  authority  in  the  present  case  to  "  sell  and  dis- 
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pose  of  the  liquors  as  they  should  be  called  for  by  customers 
in  the  course  of  his  business  as  bar^keeper,"  can  have  no 
broader  meaning  than  the  permission  ^iven  McAvoy  in  the 
former  case,  to  sell  in  his  business  as  a  retailer  of  liquors. 

The  court  in  that  opinion  did  not  accept  the  doctrine  there 
stated  as  entertained  by  some  courts,  that  possession,  with 
JIM  dispanendi  added,  would  as  matter  of  law  make  the  con- 
tract colorable  and  fraudulent  without  regard  to  the  real 
intent  of  the  parties.  On  the  contrary  it  was  there  stated 
that  in  this  state  "  the  controlling  consideration  has  been  the 
band  fide  character  of  the  transaction  and  the  honest  mean- 
ing and  intent  of  the  parties,  without  applying  any  technical 
rule  of  public  policy."  And  upon  further  reflection  we  are 
prepared  to  re-affirm  this  statement,  so  that  the  true  test  in 
every  such  case  is,  did  the  parties  intend  to  have  the  title 
pass  on  the  delivery,  or  did  they  honestly  intend  that  it  should 
remain  in  the  original  vendor? 

The  considerations  already  stated  we  think  will  suffice  to 
show  that  the  material  provisions  of  the  contract  in  the  pres- 
ent case  cannot  be  distinguished  from  those  of  the  contract 
in  the  former  case.  But  in  this  case,  certain  matters  outside 
the  contract,  consisting  of  the  acts  of  one  or  the  other  of  the 
parties  after  the  agreement  was  made,  are  strongly  urged 
as  impeaching  its  validity. 

In  the  bill  rendered  by  the  plaintiff  to  Corture  for  the 
amount  of  the  liquors,  the  form  was  that  of  an  absolute  sale, 
and  underneath  the  heading  of  the  bill,  in  smaller  letters, 
was  a  general  statement  as  to  terms  and  that  the  plaintiff 
did  not  insure  delivery  or  safe  carriage,  but  that  they  were 
at  the  purchaser's  risk,  after  a  receipt  was  signed  by  the 
transportation  company. 

Drafts,  one  for  three  months,  and  one  for  four,  which  were 
negotiable,  (but  never  in  fact  negotiated  or  paid,)  were 
drawn  by  the  plaintiff  on  Corture  and  accepted  by  him. 

Also  when  Corture  received  the  liquors  he  placed  them  in 
the  bar-room  where  he  kept  other  liquors,  and  afterwards 
painted  and  tapped  the  barrels  and  drew  out  some  of  the 
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contents;  but  the  plaintiff  was  ignorant  of  these  acts  until 
after  the  liquors  had  been  attached  by  the  defendant. 

An  obvious,  and  as  it  seems  to  us  sufficient,  answer  to  all 
these  facts,  is,  that  they  were  merely  evidential  of  the  true 
intent  of  the  parties.  It  was  evidence  addressed  to  the  mind 
of  the  trial  judge  to  convince  him  that  the  alleged  condition 
of  the  sale  was  a  mere  subterfuge.  All  these  facts  were 
considered  and  weighed  by  the  court,  but  when  it  found, 
notwithstanding,  that  the  sule  was  conditional  and  not  abso- 
lute, and  that  the  deliveiy  of  the  liquoi*s  was  in  Norwich 
and  not  in  New  York,  the  evidence  relied  upon  hi\d  spent 
its  entire  force,  and  it  has  no  longer  any  legal  significance 
whatever  in  the  case.  It  is  not  the  province  of  this  court 
to  review  or  revise  the  weighing  of  evidence  by  the  trial 
coui-t.  The  evidence  referred  to,  while  it  was  important  to 
be  considered  upon  the  question  as  to  the  intent  of  the  pai> 
ties,  yet  obviously  it  all  admitted  of  an  explanation  consis- 
tent with  the  making  of  the  contract  as  found  by  the  court. 
In  regard  to  the  acts  of  Corture  referred  to  in  this  connec- 
tion of  which  the  plaintiff  had  no  knowledge,  there  is  of 
course  another  obvious  reason  why  his  title  should  not  be 
injuriously  affected  on  that  account. 

We  have  thought  best  to  base  our  vindication  of  the  judg- 
ment of  the  court  below  entirely  upon  the  authority  of  the 
case  cited.  It  is  quite  obvious  that  that  case  led  the  court 
to  the  result  reached  in  this  and  there  is  much  probability 
that  it  induced  even  the  making  of  the  contract  in  the  form 
adopted.  Our  reasoning  of  course  implies  that  we  are  well 
satisfied  with  that  decision,  but  however  this  may  be,  condi- 
tional sales  have  been  too  long  and  too  firmly  established  in 
this  jurisdiction  by  repeated  decisions  of  this  court  to  be 
now  called  in  question  or  to  require  further  discussion. 
Since  the  decision  in  Lewis  v.  McOahe^  such  sales  have  been 
distinctly  approved  by  this  court  in  Loomis  v.  Bragg^  60 
Conn.,  228;  Cooley  v.  Gillan^  64  Conn.,  80;  Warren  Mdnur 
facturing  Co.  v.  Norwich  Bleaching  Co,^  66  Conn.,  70 ;  and 
in  the  New  Haven  Wire  Company  ca§es,  argued  at  the  June 
Term  in  New  Haven  county,  1888.      ^ 
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Such  sales  are  also  recognized  and  approved  by  the  neces- 
sary implication  contained  in  the  provisions  of  section  920 
of  our  General  Statutes,  which  provides  that  "any  property 
9old  upon  condition^  and  put  into  the  visible  possession  of  the 
vendee,  unless  otherwise  exempt  from  execution,  may  be 
attached  and  levied  upon,  and  sold  or  set  out  on  execution, 
in  any  suit  against  such  vendee,  svhject  to  the  fights  of  the. 
vendor  to  ite possession  or  otmership  ;  and  the  party  attaching 
or  levying  shall  have  the  same  rights  which  the  vendee 
would  otherwise  have  had  to  tender  to  the  vendor  performr 
once  of  the  conditions  of  sailed  It  will  be  observed  that  the 
statute  saves  the  rights  of  the  conditional  vendor  in  every 
case  irrespective  of  the  subject  matter  of  the  sale ;  which 
fully  answers  a  suggestion  made  in  the  present  case,  that 
the  doctrine  of  conditional  sales  is  not  applicable  to  the  sale 
and  delivery  of  property,  like  that  under  consideration, 
which  perishes  in  the  using.  Were  there  occasion  to  seek 
confirmation  of  our  position  as  to  conditional  sales  from  the 
courts  of  other  jurisdictions,  much  more  ample  suppoi*t  could 
now  be  found  than  existed  when  Lems  v.  McOabe  was  de- 
cided. 

We  have  however  observed  a  tendency  in  the  states  whose 
courts  have  held  conditional  sales  valid  against  the  claims 
of  the  creditors  of  the  conditional  vendee  and  of  purchasers 
from  him,  to  subject  the  matter  to  statutory  regulations. 
Alabama,  Iowa,  Maine,  Missouri,  Kentucky,  New  Hamp- 
shire, Nebraska,  New  York,  North  Carolina,  Ohio,  South 
Carolina,  Texas,  Vermont,  Virginia,  West  Virginia,  Wis- 
consin, and  some  other  states  and  several  territories,  require, 
under  circumstances  somewhat  variant,  that  the  contracts 
be  in  writing  and  recorded.  Massachusetts,  in  the  case  of 
conditional  sales  of  household  effects  or  furniture,  now  re- 
quires a  written  contract,  but  it  need  not  be  recorded.  The 
states  of  California,  Delaware,  Kansas,  Michigan,  Nevada, 
New  Jersey,  Oregon,  Rhode  Island  and  Tennessee,  and  the 
territories  of  Montana,  New  Mexico,  Utah,  Washington  and 
Wyoming,  require  neither  writing  nor  recording. 

There  was  no  error  in  the  judgment  complained  of. 
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In  this  opinion  Park,  C.  J.,  and  Pardee,  J.,  concurred. 

Carpenter,  J.,  (dissenting.)  I  cannot  look  upon  this 
transaction  otherwise  than  as  a  sale  and  delivery  of  the 
liquoi*s  in  question  to  Corture, -with  an  agreement  that,  as 
between  themselves,  the  title  was  to  remain  in  the  seller  for 
the  sole  purpose  of  securing  payment  of  the  purchase  money. 
In  principle  lam  unable  to  distinguish  it  fi'om  a  sale  and 
delivery  accompanied  with  a  re-transfer  of  the  title,  without 
possession,  as  security  merely — ^in  legal  effect  a  mortgage.  It 
is  an  attempt  to  do  with  persontd  property  what  is  done 
with  ,real  estate,  when  that  is  sold  and  mortgaged  to  the 
grantor  to  secure  payment  of  the  purchase  money ;  and  that 
is,  to  create  by  parol  a  valid  lien  on  personal  property,  while 
ownership  for  all  other  pui2>oses,  and  the  possession,  remain 
with  the  lienor.  That  is  clearly  contrary  to  the  policy  of 
our  law.  A  valid  secret  mortgage,  without  possession,  has 
always  been  treated  in  this  state  as  of  no  validity  against 
creditors  of  the  mortgagor.  Any  kind  of  personal  property 
may  be  mortgaged  or  pledged  if  the  pledgee  takes  and  re- 
tains possession  of  it.  By  statute  machinery,  household 
furniture,  and  some  other  kinds  of  property,  may  be  mort- 
gaged by  a  written  instrument  executed  and  recorded  as  the 
statute  requires.  But  this  is  a  pledge  of  personal  property 
by  parol,  the  pledgor  retaining  the  possession  and  the  right 
to  sell  or  use  the  thing  pledged,  the  sale  or  use  of  which  ex- 
hausts the  property  and  destroys  the  lien.  I  had  always 
•regarded  this  as  an  impossibility.  It  is  true  we  have  ap- 
proached that  position  in  some  of  our  decisions;  but  not 
until  now,  or  quite  recently,  have  we  come  to  it. 

In  Forbes  v.  Marshy  16  Conn.,  884,  A  agreed  to  sell  a 
coach  to  5  at  a  future  day  upon  the  payment  of  the  agreed 
price,  B  in  the  mean  time  to  have  the  possession  and  use  of 
the  coach.  He  failed  to  pay  and  subsequently  the  coach 
was  attached  as  his.  This  court  held  that  the  transaction 
was  not  a  sale,  but  an  agreement  to  sell  at  a  future  day,  and 
that  the  title  did  not  vest  in  B. 

In  Hart  v.  Carpenter^  24  Conn.,  427,  B  took  the  plaintiff's 
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COW  into  his  possession,  under  an  agreement  that  he  should 
be  piEtid  for  her  keeping  by  the  milk  she  would  yield,  and  if, 
at  any  time  within  four  months,  he  should  pay  the  plaintiff 
thirty-five  dollars,  the  title  to  the  cow  should  vest  in  him. 
B  did  not  pay  for  the  cow  but  sold  and  delivered  her  to  the 
defendant,  who  bought  her  in  good  faith.  It  was  held  that 
the  defendant  thereby  acquired  no  title. 

In  ToTnlinson  v.  Roberts^  26  Conn.,  477,  A  sold  and  deli- 
vered a  horse  to  B  and  took  his  note  for  the  price,  soon 
after  which,  by  mutual  consent,  the  contract  of  sale  was 
annulled,  the  horse  delivered  back  to  -4,  and  the  note  given 
up  to  jB.  It  was  then  agreed  that  B  should  have  the  horse 
at  the  same  price,  provided  he  paid  the  amount  within  sixty 
days,  for  which  he  was  to  give  his  note,  the  horse  to  remain 
the  pt-operty  of  A  until  the  note  was  paid,  and  to  be  kept 
in  his  stable,  but  used  by  B  at  pleasure,  he  paying  a  fixed 
rate  per  week  for  such  use.  Before  the  note  fell  due  -6 
absconded,  having  first  disposed  of  the  horse  to  0,  Held 
that  the  title  to  the  horse  after  the  second  arrangement  re- 
mained in  ^. 

In  Cragin  v.  Coe^  29  Conn.,  51,  A  leased  to  B  certain 
personal  property,  with  an  agreement  to  sell  the  same  to  him 
on  payment  of  the  price  agreed  upon ;  the  title  until  such 
payment  to  remain  in  A.  A  part  of  the  price  was  paid  at 
the  time  in  cash,  and  the  negotiable  notes  of  B  given  for 
the  balance,  which  he  failed  to  pay.  Held  that  the  title 
remained  in  A. 

In  Sughes  v.  Kelly^  40  Conn.,  148,  by  a  written  contract 
A  agreed  to  let  and  B  to  hire  a  carriage  and  horses  belong- 
ing to  A  for  eight  months,»at  a  rent  of  $12  per  week  payable 
weekly ;  the  property  to  be  owned  by  B  at  the  end  of  the 
term  if  the  rent  should  be  paid  according  to  the  contract. 
It  was  held  that  the  contract  did  not  constitute  a  sale,  but 
was  an  executory  agreement  for  a  future  sale. 

In  Brotun  v.  Flnch^  43  Conn.,  512,  the  owner  of  a  mowing 

machine  delivered  it  to  ^  under  an  agreement  by  which  A 

was  to  become  the  owner  on  paying  a  certain  sum  agreed  on, 

part  of  which  was  to  be  paid  down  and  the  balance  in  install- 
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ments  at  certain  fixed  times,  the  owner  to  have  the  right  to 
retake  possession  on  default  of  any  of  the  payments.  It  was 
held  that  the  title  did  not  vest  in  A, 

In  none  of  these  cases  was  there  in  form,  even  a  present 
sale.  There  were  agreements  to  sell ;  there  *  were  leases 
giving  the  lessee  the  right  contingently  to  become  the 
owner ;  and  there  were  sales  contingent  on  the  performance 
of  future  conditions.  In  none  of  them  was  the  property 
exhausted  by  its  use ;  and  in  none  of  them  was  the  contem- 
plated use  by  the  lessee  or  bailee  at  all  inconsistent  with 
ownership  in  another. 

But  in  Lewis  v.  McCahe^  49  Conn.,  141,  a  case  quite  differ- 
ent in  its  facts,  the  reasoning  in  the  preceding  cases  was 
applied.  I  thought  then  that  the  court  went  too  far,  but  I 
contented  myself  with  a  silent  dissent.  I  thought  then  and 
I  think  now  that  the  tendency  of  that  decision  is  in  the 
wrong  direction ;  that  it  applied  the  doctrine  of  agreements 
to  sell  and  contingent  sales  to  cases  radically  different. 
There  is  danger  of  encroaching  upon  the  well-settled  prin- 
ciples of  law  applicable  to  the  possession  of  personal  prop- 
erty and  liens  thereon  by  pledge  or  mortgage,  and  of  pre- 
paring the  way  for  fraud.  I  think  it  cannot  be  denied  that 
that  case,  following  some  Massachusetts  cases,  and  cases 
in  some  of  the  other  New  England  states,  and  rejecting  the 
doctrine  prevailing  in  New  York  and  Pennsylvania,  occupies 
a  position  far  in  advance  of  any  other  case  in  this  state. 
While  I  feel  bound  by  it  as  far  as  it  goes,  I  do  tiot  feel 
bound  to  go  any  further  in  that  direction.  In  that  case,  as 
the  court  interpreted  the  finding,  McAvoy,  (Corture  in  the 
present  case,)  was  authorized  to  sell  the  liquor,  not  as  his 
own,  but  as  the  property  of  the  plaintiff,  (Mack  in  the  pres- 
ent case.)  That  was  the  pivotal  point  in  the  case.  LooMis, 
J.,  speaking  for  the  majority  of  the  court,  says :  "  If  however 
the  contract  in  question  must  be  construed  to  mean  that  the 
plaintiff  authorized  McAvoy  to  sell  the  property  as  his  own, 
we  should  be  constrained  to  hold  it  so  absolutely  inconsis- 
tent with  the  retention  of  the  title  in  the  plaintiff  as  to 
waive  or  make  void  the  condition." 
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Now  let  US  analyze  this  finding  and  see  how  far  this  Ian- 
guage  is  applicable  to  this  case. 

I  concede  that  the  court  below  has  found,  as  it  was  found 
in  that  case,  that  the  liquors  were  sold  and  delivered  ^^upon 
the  express  condition  that  the  title  to  them  should  remain 
in  the  plaintiff  until  they  were  fully  paid  for."  If  that  was 
all  that  case  might  govern  this.  But  it  is  not  all.  There 
are  some  features  of  this  case  which  are  entirely  inconsistent 
with  that  finding,  and  which  did  not  exist  in  that  case. 

In  the  fii*st  place,  accompanying  the  delivery  of  the  prop- 
erty, there  toas  an  absoltUe  bill  qf  sale.  In  that  bill  of  sale 
there  was  not  the  slightest  reference  to  any  condition.  To 
say  nothing  of  the  rule  of  law,  that  where  the  transaction  is 
reduced  to  writing  parol  evidence  is  inadmissible  to  contra- 
dict or  vary  it,  and  admitting  that  that  principle  may  not  be 
applicable  to  this  case,  yet  it  remains  true  that  where  one 
party  deliberately  puts  in  writing  his  understanding  of  the 
transaction  a\id  the  other  party  accepts  it  as  correct,  the 
writing  is  much  better  evidence  of  what  was  really  done 
than  the  recollection  of  the  parties  after  a  controversy  has 
arisen.  But  I  do  not  invoke  this  principle  as  conclusive  in 
itself,  or  as  showing  that  the  court  came  to  a  wrong  conclu- 
sion as  to  the  facts,  but  as  tending  to  characterize  the  trans-' 
action  and  to  exhibit  it  in  its  true  light,  as  will  presently 
appear.  \ 

The  bill  of  sale  commences  in  the  usual  form : — "  Joseph 
Corture  bought  of  L.  W.  Mack."  Bought  what?  Not  the 
possession  of  the  liquors,  not  a  right  to  sell  them,  not  a  right 
to  become  the  owner  subsequently  by  paying  for  them,  but 
the  liquors  themselves. 

In  the  next  place  there  was  printed  on  the  bill  of  sale  this 
notice :  "  N.  B.  We  do  not  insure  delivery  or  safe  carriage  of 
goods.  We  ship  and  take  receipts  '  in  good  order,'  and  they 
are  at  your  risk  after  the  receipt  is  signed  by  the  Transporta- 
tion Co."  The  liquors  then  were  at  the  risk  of  Corture  after 
delivery  in  New  York,  precisely  as  if  the  absolute  title  was 
in  him ;  and  I  think  there  can  be  little  doubt  that  that  was 
the  real  understanding  of  the  parties.     Therefore  if  the 
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liquors  had  been  lost  or  destroyed  in  trarmtu^  or  if  they  had 
been  destroyed  by  fire  after  reaching  Corture,  the  loss  would 
have  been  his  and  not  the  plaintifiTs. 

In  the  next  place,  the  finding  is  in  terms  that "  the  plaint- 
iffs agent  ♦  ♦  ♦  Ja^cob  Harris  ♦  *  *  sold  to  Joseph  Cor- 
ture  ♦  *  *  the  liquors  described  in  the  complaint,  to  be  de- 
livered in  Norwich,  upon  the  express  condition  that  the  title 
to  them  should  remain  in  the  plaintiff  until  they  were  fully 
paid  for."  Here  is  an  express  recognition  of  the  transaction 
as  a  perfected  sale,  which  is  consistent  with  the  bill  of  sale ; 
and  in  that  same  connection  the  liquors  are  spoken  of  as 
"  goods  bought  of  the  plaintiff." 

Again.  "It  was  fui-ther  agreed  at  the  time  of  %aid  %ale, 
that  all  of  the  liquors  9old  by  the  plaintiff  to  Corture^  should 
be  paid  for  in  three  or  four  months,  and  that  an  acceptance 
should  be  given  by  Corture  for  the  price  of  the  liquors,  and 
that  something  should  be  paid  on  the  acceptance  to  said 
salesman  whenever  he  sliould  call  at  Corture's  place."  Here 
the  transaction  is  twice  spoken  of  as  an  unqualified  sale. 

What  else  was  done?  I  quote  again  from  the  finding: 
"  It  was  agreed  between  the  plaintiff  and  Corture  that  the 
plaintiff  should  draw  on  the  latter  for  the  amount  for  which 
the  liquors  were  sold.  ♦  *  *  The  plaintiff  did  draw  on  Cor- 
ture two  drafts,  dated  June  12th,  1885,  one  on  three  months 
time,  and  one  on  four  months,  each  for  one  half  the  amount' 
agreed  upon  for  the  price  of  the  liquors  sold." 

Here  again  the  liquors  are  twice  spoken  of  as  "  sold,"  not 
an  interest  in  them,  but  t]^e  liquors  themselves ;  and  the 
parties  on  the  very  day  on  which  the  deliveiy  of  the  goods 
was  completed,  and  on  which  the  bill  of  sale  bears  date,  treat 
the  sale  as  an  absolute  one,  giving  and  taking  negotiable  paper 
for  the  price.  That  Corture  so  regarded  it  is  beyond  all  ques- 
tion, for  he  painted  the  barrels  and  so  rendered  them  value- 
less for  commercial  purposes. 

In  view  of  these  facts  it  is  impossible  for  me  to  come  to 
any  other  conclusion  thati  that  Corture  was  to  sell  the  liquors 
as  his  own  and  not  as  the  plaintiffs.  If  the  latter,  then  Cor- 
ture, in  selling  the  liquors  over  his  bar,  was  the  agent  of  the 
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plaintiff.  The  plaintiff  had  no  license  to  sell  in  Connecticut, 
and  it  will  not  be  presumed  that  it  was  intended  to  bring 
him  into  this  state  as,  a  violator  of  our  law.  There  is  no 
direct  finding  that  Corture  was  to  sell  the  plaintiff's  liquors, 
and  the  facts  stated  with  overwhelming  force  forbid  any  such 
inference.  If  I  am  right  the  case  is  clearly  brought  within 
the  qualifying  language  of  the  court  in  Lewis  v.  McCabe^  and 
is  entirely  without  the  purview  of  that  decision. 

But  I  do  not  stand  on  this  ground  alone.  I  assume  that 
the  court  below  has  found  the  literal  facts  as  they  existed. 
I  have  no  doubt  that  the  parties  agreed  that  the  title  should 
remain  in  the  plaintiff;  but  I  take  the  broad  ground  that 
such  an  agreement  is  legally  inoperative.  It  is  not  in  good 
faith.  A  careful  analysis  of  the  finding  reveals  every  ele- 
ment of  an  absolute  sale.  For  every  possible  purpose  except 
that  of  security,  the  parties  intended  that  the  title  as  well  as 
the  possession  should  pass  to  and  vest  in  Corture.  The 
agreement  that  the  title  should  remain  in  the  plaintiff  until 
he  was  fully  paid,  is  so  utterly  inconsistent  with  every  other 
fact  in  the  case,  that  it  amounts  nearly  to  a  demonstration 
that  the  agreement  was  merel}'^  colorable. and  therefore  fraud- 
ulent and  void.  The  transaction  was  simply  this — the  liquoi-s 
were  sold  in  the  ordinary  way,  the  parties  agreeing  that  the 
title  should  remain  in  the  seller  as  security.  If  the  form  of 
the  transaction  had  been  a  sale  and  delivery,  and  then  the 
purchaser  had  reconveyed  the  title  to  the  seller  as  security, 
himself  retaining  the  possession,  the  reconveyance  would 
have  been  void  beyond  all  question.  I  contend  that  that  is 
precisely  its  legal  effect.  It  is  the  substance  and  not  the 
form  of  the  transaction  that  is  to  be  regarded.  Otherwise 
verbal  mortgages  may  be  created  without  limit,  a  salutary 
principle  of  law  be  abolished,  and  a  door  opened  to  innumer- 
able frauds,  by  a  simple  change  in  the  form  or  order  of  a 
transaction.  Legal  principles  designed  for  the  protection  of 
the  community  are  held  by  a  very  frail  tenure  if  they  can  be 
thus  easily  evaded. 

I  earnestly  contend  therefore  that  I  am  right  in  character- 
izing this  transaction  as  a  sale,  and  a  mortgage  back  to  secure 
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the  purchase  money ;  which  cannot  be  legally  done.  The 
condition  being  invalid,  the  defendant  was  right  iu  his  claim 
that  the  sale  was  unconditional,  for  such  was  its  legal  effect. 

Beabdslet,  J.,  was  of  opinion  that  the  case  could  be  dis- 
tinguished from  that  of  Lems  v.  McCabe^  and  that  the  at>pli- 
catioD  of  the  principle  of  that  case  should  be  restricted  mther 
than  extended ;  and  that  the  unrestricted  right  given  to  the 
purchaser  to  retail  the  liquors  to  his  customers  in  his  bar- 
room was,  as  matter  of  law,  inconsistent  with  the  retention 
of  a  title  in  himself  by  the  vendor. 


Edwin  L.  Bennett  vs.  The  New  York,  New  Haven  & 
Hartford  Railroad  Company. 

New  Haven  Co.,  June  T.,  1889.    Andrews,  C.  J.,  Cabpenteb,  Pabdbb, 
LooMis  and  Beabdslby,  Js. 

The  plaintiff,  who  lived  near  a  small  railroad  station,  arrived  at  it  by  a  train 
in  the  evening.  An  outside  lamp  was  burning  on  the  east  side,  next 
the  railroad  track,  which  lighted  two  stairways  on  that  side  leading  to 
the  ground  below  and  one  at  the  east  end  of  the  north  platform.  An- 
other stairway  at  the  west  end  of  the  north  platform  was  in  entire 
darkness.  The  plaintiff  passed  the  lighted  stairways  and  attempted 
to  find  and  descend  the  dark  one,  but  went  beyond  it  and  walked  off 
the  platform  and  was  injured.  In  a  suit  against  the  railroad  company, 
which  was  defaulted  and  heard  in  damages,  the  court  found  the  plaint- 
iff guilty  upon  the  facts  of  contributory  negligence.  Held  that  the 
facts  justified  this  finding. 

The  court  in  coming  to  its  conclusion  had  not  required  of  the  plaintiff  any 
act  which  the  law  did  not  require. 

Having  unnecessarily  and  of  choice  passed  from  the  lighted  part  of  the 
platform  to  that  which  was  dark,  the  plaintiff  was  bound  to  use  the 
utmost  care  to  avoid  harm.  A  slight  want  of  care  became  groea  negli- 
gence. 

[Argued  June  11th— decided  September  9th,  1889.] 

Action  to  recover  for  an  injury  from  the  negligence  of 
the  defendant  company ;  brought  to  the  Superior  Court  in 
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New  Haven  County.     The  defendant  demurred  to  the  com- 
plaint, the  demurrer  was  overruled,  and  the  case  was  heard 
in  damages  before  FenrL,  J.    Facts  found  and  nominal  daio-  \ 
ages  assessed.     The  plaintiff  appealed.     The  case  is  fully 
stated  in  the  opinion. 

W.  C.  Case  and  W.  H.  My,  for  the  appellant. 

Where  facts  are  undisputed  negligence  is  a  question  of  * 
law.  Dasconib  v.  Buffalo  ^  State  Line  B.  B.  Co.,  27  Barb., 
221;  Hatpin  y.  Third  Av.  B.  B.  Co.,  8  Jones  &'Sp.,  176; 
Budolphy  v.  Fucha,  5  Alb.  L.  Jour.,  201 ;  ^Kellogg  v.  Curtis, 
65  Maine,  59;  Grows  v.  Mains  Central  B.  B.  Co.,  67  id., 
100 ;  Briggs  v.  Taylor,  28  Verm.,  180.  In  this  case  the 
facts  are  not  in  dispute,  but  are  found,  and  on  these  facts  a 
question  of  negligence  was  decided,  and  decided  against  the 
plaintiff.  Following  the  decisions  of  this  state  in  Nolan  v. 
N.  York,  K  Haven  ^  Hartford  B.  B.  Co.,  63 -Conn.,  461,  and 
Dyson  v.  N.  York  ^  K  Eng.  B.  B.  Co.,  67  Conn.,  9,  the 
question  whetlier  the  plaintiff  was  guilty  of  contributory 
negligence  can  be  reviewed  by  the  court. 

The  only  negligence  attributed  to  the  plaintiff,  is  that 
he,  being  familiar  with  the  premises,  passed  by  one  flight  of 
staii-s,  which  led  from  where  a  light  shone  on  the  platform 
on  which  he  was  standing,  and  started  to  go  to  another 
flight,  which  he  was  accustomed  to  take  in  common  with 
other  people,  to  reach  the  ground,  but  which  on  that  night 
was  not  lighted  in  any  manner.  The  conclusion  of  law 
reached  by  the  court  below  was  that  if  the  railroad  company 
had  a  part  of  its  premises  lighted,  it  had  fulfilled  its  duty  to 
a  passenger  who  was  familiar  with  the  premises,  and  that  if 
such  passenger  saw  fit  to  go  beyond  the  place  where  there 
was  a  light,  to  a  place  wheie  there  was  no  light,  he  took  the 
risk  upon  himself,  and  the  company  owed  no  duty  to  such 
a  person  which  they  did  not  fulfill. 

This  we  submit  is  not  the  law,  for  a  railroad  company  is 
bound  to  furnish  all  its  passengei*3  safe  means  of  passage 
from  the  platforms  of  their  stations,  and  this  includes  a  suit- 
able light  to  show  them  where  they  are  going  when  dark. 
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Beard  v.  Conn.  ^  Pass.  Riv.  R.  R.  Oo.^  48  Verra.,  101 ; 
KnigJU  v.  Portland  ^c.  R.  R.  Co,,  56  Maine,  234 ;  Patten  v. 
Chicago  ^  N.  W.  R.  R.  Co.,  32  Wis.,  624,  533 ;  Peniston  v. 
Chicago,  St.  Louis  ^c.  R.  R.  Co.,  34  Louis.  Ann.,  777; 
Bueneman  v.  St.  Pavl  ^c.  R.  R.  Co.,  32  Minn.,  390;  McDonr 
aid  v.  Chicago  ^  N.  W.  R.  R.  Co.,  26  Iowa,  145. 

It  has  moreover  been  decided  that  a  traveler  passing  from 
the  grounds  of  a  railroad  company,  and  leaving  the  place 
where  thei-e  were  lights,  and  going  to  a  place  where  there 
were  no  lights,  was  not  in  law  guilty  of  contributory  negli- 
gence. In  Keefe  v.  Boston  ^  Albany  R.  R.  Co.,  142  Mass., 
251,  the  court  says: — "  The  defendant  was  bound  to  keep  in 
safe  condition  for  its  passengers  all  that  part  of  its  stations 
and  platforms  where  passengers  were  expressly  or  impliedly 
invited  to  go." 

The  finding  shows  that  the  platform  on  the  north  side  of 
the  station,  west  of  the  first  steps,  was  entirely  dark,  and  that 
the  steps  near  which  the  plaintiflf  fell  were  undistinguishable. 
It  also  appears  from  the  finding  that  passengers  were  iaccus- 
.  tomed  to  use  the  last  mentioned  steps  and  the  others  indis- 
criminately. The  railroad  company  then,  not  only  "  impliedly 
invited  "  passengers  to  go  on  the  platform  where  the  plaint- 
iff went  on  the  night  in  question,  but  knew  that  they  were 
likely  to  go  there,  and,  knowing  this,  failed  to  light  the  plat- 
form so  that  persons  passing  by  the  first  steps  on  the  north 
platform  could  see  where  they  were  going. 

There  is  nothing  in  the  finding  which  shows  that  the 
plaintiff  did  anything  that  he  ought  not  to  have  done,  or 
failed  to  do  anything  that  he  ought  to  have  done.  We 
submit  that  the  facts  found  do  not  warrant  the  conclusion 
that  the  plaintiff  was  guilty  of  contributory  negligence. 

W.  K.  Totmsend  and  Q.  D.  Watrotts,  for  the  appellee. 

Cabpenter  J.  This  is  an  action  for  damages  sustained 
by  falling  from  the  platform  of  the  depot  at  the  defendant's 
station  at  Yatesville.  The  defendant  suffered  a  default  and 
was  heard  on  the  question  of  damages.     The  Superior  Court 
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found  that  the  plaintiff  was  guilty  of  contributory  negligence 
and  assessed  nominal  damages  only.     The  plaintid  appealed. 

The  facts,  briefly  stated,  are  these: — The  plaintiff  lived 
near  the  station,  which  was  at  a  small  village,  and  arrived 
there  in  the  evening  on  one  of  the  defendant's  trains.  The 
station  agent  had  left  and  there  was  no  light  in  the  depot 
except  one  lantern.  One  outside  lamp  was  burning  which 
lighted  the  platform  on  the  east  side  of  the  depot.  The 
plaintiff  went  to  the  waiting  room  to  speak  to  an  employee 
of  the  defendant.  He  then  in  company  with  adother  man 
started  to  go  home.  From  the  easterly  platform  two  stair- 
ways lead  to  the  ground  below.  Near  the  easterly  end  of 
the  north  platform  is  another  stairway.  All  these  stairways 
were  sufficiently  lighted  by  the  burning  lamp.  They  passed 
by  all  these  stairways  on  to  the  north  platform,  "passing 
into  utter  darkness,"  intending  to  go  down  some  stairs  near 
the  westerly  end  of  the  north  platform.  That  part  of  the 
platform  "  was  entirely  dark  and  the  steps  indistinguishable." 

The  plaintiff  missed  Ins  calculation,  went  some  eight  inches 
beyond  the  stairs,  and  walked  off  the  westerly  end  of  the. 
platform,  falling  some  four  feet  to  the  ground,  and  was 
seriously  injured. 

We  are  not  called  upon  to  consider  any  question  relating 
to  the  negligence  of  the  defendant.  The  court  below  made 
no  finding  on  that  point,  but  disposed  of  the  case  entirely 
on  the  question  of  contributory  negligence. 

Citing  Dyson^  Admr.^  v.  N,  York  ^  New  England  R,  R.  Co.^ 
67  Conn.,  9,  and  Nolan  v.  N.  York^  N.  Haven  ^  Hartford 
jB.  R»  Co,,  63  Conn.,  461,  the  plaintiflTs  counsel  insist  that, 
the  facts  being  found,  the  question  is  one  of  law  which  this 
court  can  review.  Conceding  this,  still,  before  we  can  dis- 
turb the  judgment  it  must  appear  that  the  court  below 
arrived  at  its  conclusion  by  reason  of  some  error  in  law. 
Unlike  the  cases  cited,  it  does  not  appear  in  this  case  that 
the  court  below  found  the  plaintiff  guilty  of  negligence  by 
requiring  of  him  some  act  which  the  law  did  not  require,  or 
inferred  it  from  the  omission  of  some  act  which  was  properly 
omitted.     The  court  simply  required  of  him  ordinary  care 
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under  the  circumstances,  and  found  as  a  fact  that  he  did  not 
exercise  such  care.  We  think  the  evidential  facts  legally 
justify  the  conclusion  of  fact  to  which  the  court  came. 

Let  us  start  with  the  plaintiff  to  go  to  his  home  from  the 
east  platform.  There  were  four  flights  of  stairs,  by  any  one 
of  which  he  could  reach  the  ground,  and  passengers  were 
accustomed  to  take  any  one  of  them  indiscriminately.  Tliree 
of  them  were  well  lighted,  each  one  of  which  was  convenient 
for  him  to  use.  Had  he  taken  any  one  of  them  he  could  have 
passed  down  in  safety.  Had  he  taken  it  and  been  injured, 
and  had  given  no  explanation,  or  an  insufficient  one,  the 
court  would  have  been  justified  in  attnbuting  to  him  negli- 
gence. In  such  a  case  obviously  only  slight  care  would  have 
been  required  ;  and  a  failure  to  exercise  slight  care  ia  gener- 
ally gross  negligence.  Unexplained,  a  failure  to  use  lighted 
stairs  and  passing  into  utter  darkness  in  search  of  stairs  that 
are  indistinguishable,  is  primd  facie  evidence  of  negligence. 

But  it  is  said  that  the  plaintiff  had  a  right  to  pass  by  the 
lighted  stairs  and  to  use  the  unlighted  ones.  That  is  true 
provided  he  assumes  the  risk.  But  had  he  a  right  to  do  so 
at  the  risk  of  the  defendant?  Having  decided  to  do  so, 
what  now  does  the  law  require  of  him?  He  has  no\\^  passed 
from  a  place  of  safety  into  one  of  great  danger.  The  cir- 
cumstances have  entirely  changed.  The  law,  instead  of 
being  satisfied  with  slight  care,  requires  the  utmost  care. 
Slight  negligence  becomes,  gross  negligence,  because  none 
will  be  tolerated.  Every  precaution  must  be  used  to  make 
sure  of  finding  the  stairs.  His  familiarity  with  the  prem- 
ises is  of  little  service  to  him  except  to  apprise  him  of  his 
danger,  and  that  enhances  the  care  which  is  expected  of 
him.  Every  one  knows  how  difficult  it  is  in  walking  in 
utter  darkness  t<^  correctly  calculate  courses  and  distances, 
even  in  very  familiar  localities.  The  record  d<»es  not  dis- 
close that  any  precautions  were  taken  to  know  and  keep  in 
mind  his  whereabouts,  except  perhaps  to  rely  upon  his  gen- 
eral knowledge  of  the  premises  to  inform  him  when  he 
reached  the  stairs.  If  that  is  so  he  was  inexcusable.  He 
not  only  disregarded  his  legal  duty  to  the  defendant,  but 
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also  the  instinct  of.  self-preservation.     One  who  will  disre- 
gard the  latter  will  hardly  be  expected  to  be  solicitous  about 
the  former. 
We  cannot  see  that  the  court  below  committed  any  error. 

In  this  opinion  the  other  judges  concurred. 


Maria  D.  Card  vs.  Enoo  Foot. 

New  Hayen  Co.,  June  T.,  1889.    Carpenter,  Pardee,  Loobos, 
Bkardslbt  and  Tokbamce,  Js. 

The  statute  (Gkin.  Statutes,  §  1008,)  provides  that  '*no  person  shall  be  dis- 
qualified as  a  witness  by  reason  of  his  conviction  of  a  crime,  but  such 
conviction  may  be  shown  for  the  purpose  of  affecting  his  credit" 
Held  to  apply  only  to  the  class  of  witnesses  who  were  before  the  pass- 
age of  the  act  disqualified  at  common  law  by  oonviction  of  an  infa- 
mous crime. 

And  held  therefore  that  the  conviction  of  a  witness  for  a  petty  offense, 
could  not  be  shown  for  the  purpose  of  affecting  his  credit. 

An  appeal  by  a  defendant  from  the  judgment  of  a  justice  of  the  peace  in  a 
criminal  case,  vacates  the  jud/pnent  appealed  from. 

The  plaintiff  offered  in  evidence  the  record  of  the  conviction  of  the  defend- 
ant by  a  justice  of  the  peace  for  a  petty  offense,  and  the  court  admitted 
it  for  the  purpose  of  affecting  his  credit  as  a  witness,  and  instructed  the 
jury  that  they  might  so  consider  it.  The  plaintiff  had  previously  laid 
in,  without  objection,  a  memorandum  book  of  the  defendant,  in  which 
the  latter  had  at  the  time  made  an  entry  of  the  fact  that  he  was  so 
tried  and  convicted.  Held  not  to  be  a  sufficient  reason  for  not  granting 
the  defendant  a  new  trial  for  error  in  the  admission  of  the  record, 
since  the  record  must  have  had,  in  the  circumstances,  a  much  greater 
influence  upon  the  minds  of  the  jury  than  the  simple  entry  in  the 
memorandum  book. 

In  such  cases  it  ought  to  clearly  appear  that  no  harm  has  been  done,  or  a 
new  trial  must  be  granted. 

[Argued  June  6th— decided  September  0th,  1880.] 

Action  to  recover  the  value  of  certain  bonds  of  the 
plaintiff  claimed  to  have  been  in  the  possession  of  the  de- 
fendant; brought  to  the  Superior  Court  in  New  Haven 
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County,  and  tried  to  the  jury  before  Andreios^  J.  Verdict 
for  the  plaintiff,  and  appeal  by  the  defendant  for  error  in 
the  rulings  of  the  court.  The  case  is  sufficiently  stated  in 
the  opinion. 

ff.  Stoddard  and  W.  L.  Bennett^  for  the  appellant. 

1.  The  court  erred  in  admitting  in  evidence  the  record  of 
the  justice  of  the  peace,  showing  the  conviction  of  the  de- 
fendant by  him  for  a  breach  of  the  peace.  At  common  law 
persons  convicted  of  infamous  crimes  were  excluded  from 
being  witnesses.  Wharton's  Ev.,  §  397 ;  2  Stephen's  N.  P., 
1721.  A  simple  assault  and  breach  of  the  peace  were  never 
regarded  as  such  crimes.  State  v.  Randolph^  24  Conn.,  363 ; 
Kitteringham  v.  Dance^  58  Iowa,  632;  Glenn  v.  Clove^  42 
Ind.,  61.  The  statute  (Gen.  Stat.,  §  1098,)  removes  the 
disability,  and  provides  that  the  conviction  of  a  crime  which 
before  disqualified  may  be  shown  for  the  purpose  of  aflfect- 
ing  the  credit  of  the  witness.  It  does  not  permit  proof  of 
conviction  of  crimes  which  before  the  statute  did  not  dis- 
qualify. This  is  the  construction  of  the  statute  necessarily 
involved  in  the  decision  in  the  case  cited  of  State  v.  Ranr 
dolph.  The  statutes  of  Illinois  and  Ohio,  in  nearly  the  same 
words,  have  received  this  construction.  Coble  v.  The  State^ 
31  Ohio  St.,  100 ;  BaHholomew  v.  The  People^  104  111.,  601. 

2.  But  the  record  does  not  show  a  conviction  of  the 
crime.  It  shows  an  appeal  taken  which  vacated  the  judg- 
ment of  the  justice,  and  a  nolle  in  the  Superior  Court.  By 
all  the  authority  both  of  text  books  and  cases,  there  must 
be  a  record  of  conviction  and  final  judgment  to  disqualify 
the  witness  or  affect  his  Qredit.  Com.  v.  Gorham^  99  Mass., 
420  ;  Blaufus  v.  The  People,  69  N.  York,  107. 

3.  In  the  present  case  the  one  material  question  in  the 
case  was  whetlier  the  plaintiff  deUvered  to  the  defendant 
the  sum  of  $3,160  with  which  to  purchase  bonds.  The 
plaintiff  on  the  one  hand  and  the  defendant  on  the  other 
were  the  only  witnesses  upon  the  question.  It  was  therefore 
of  the  greatest  importance  that  the  credit  of  the  defendant 
should  remain  unimpeached.     The  evidence  under  discus- 
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sion  was  admitted  solely  to  affect  the  credibility  of  the  wit- 
ness and  the  jury  were  twice  told  by  the  judge  that  it  was 
to  be  considered  by  them  in  estimating  the  credit  to  be 
given  him.  Under  this  ruling  and  direction  the  jury  must 
have  considered  the  evidence  and  let  it  weigh  against  the 
defendant. 

C.  S.  Hamilton^  for  the  appellee. 

The  statute  referred  to,  in  restoring  the  competency  of 
witnesses,  does  not  state  the  character  of  the*  crimes  a  con- 
viction of  which  may  be  shown  for  the  purpose  of  affecting 
credit.  The  language  "conviction  of  crime,"  is  broad 
enough  to  include  the  crime  contained  in  the  record — assault- 
ing, beating,  bruising  and  wounding.  Such  offenses  were  in- 
dictable at  common  law.  4  Black.  Comm.,  216.  Crime  is 
thus  defined — "It  is  a  nomen  generalisnmum  and  has  always 
been  considered  as  embracing  every  species  of  indictable 
offense."  In  re  Vborhees^  82  N.  Jer.  Law,  147.  "  Crimes 
may  be  classed  in  the  following  manner :  Treason,  felonies, 
breaches  of  the  peace  and  misdemeanors."  2  Swift's  Dig., 
257.  In  Massachusetts,  under  a  similar  statute,  which  reads : 
"  No  person  shall  be  excluded  by  reason  of  crime  or  interest 
from  giving  evidence  as  a  witness,  *  *  *  but  the  conviction 
of  any  crime  may  be  shown  to  affect  the  credibility  of  a 
witness" — it  was  held  that  conviction  of  keeping  a  house  of 
ill-fame  was  admissible  as  affecting  credibility.  Com.  v. 
JETaH,  4  Allen,  305.  We  are  ayare  of  the  use  of  the  word 
"^  any  "  in  their  statute,  but  the  decision  of  the  court  is  based 
on  other  grounds  ;  and  we  submit  that  the  words  "  convic- 
tion of  crime  "  are  equivalent  to  the  words  "  conviction  of 
any  crime."  It  is  obvious  that  some  offenses  that  are  not 
felonies  may  affect  one's  credibility  much  more  than  some 
felonies.  For  example,  the  keeper  of  a  housQ  of  ill-fame, 
or  a  person  convicted  of  obtaining  goods  by  false  pretenses, 
has  at  least  as  little  claim  to  confidence  in  his  veracity  as 
one  who  commits  a  petty  theft.  There  are  other  offenses 
which  may  affect  one's  character  for  veracity  less ;  but  there 
are  few,  if  any,  which  do  not  aid  a  jury  in  forming  a  just 
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estimate  of  the  character  and  credibility  of  a  witness.  Ra- 
palje  (Law  of  Witnesses,  §  18,)  in  speaking  of  the  '^effect 
of  conviction  of  minor  offenses,"  although  not  iuclading  all 
of  them  as  rendering  a  witness  incompetent,  says,  ^^  but  in 
the  case  of  most  of  them  the  conviction  may  be  shown  for 
the  purpose  of  impeaching  the  cfedibility  of  the  witness/' 
The  appeal  and  entering  of  the  nolle  by  the  state's  attorney 
did  not  furnish  any  ground  for  striking  out  the  eyidence. 
It  was  not  an  acquittal,  nor  was  it  a  reversal  of  the  origi- 
nal conviction.  The  most  that  can  be  said  in  its  favor  is 
that  it  was  a  sort  of  pardon  granted  by  tlie  attorney ;  but  even 
a  full  pardon,  although  it  might  restore  competency,  does 
not  prevent  the  original  record  from  operating  on  credibility. 
Curtis  V.  Cochran^  50  N.  Hamp.,  242,  244.  "Pardon  removes 
the  legal  infamy  of  the  crime  so  that  the  offender  will  be  a 
competent  witness  ;  but  it  cannot  take  away  guilt  or  wash 
out  the  moral  stain."     Baum  v.  Clause^  5  Hill,  196. 

2.  The  defendant  was  not  injured  by  the  admission  of  the 
record.  It  had  already  been  testified  to  without  objection, 
that  tlie  assault  and  batteiy  had  been  committed.  The  pass- 
book, "  proved  by  the  testimony  of  a  witness  to  be  in  the 
handwriting  of  the  defendant,  which  tentimony  was  not 
denied  by  the  defendant,"  was  laid  in  without  objection ; 
and  it  contains  in  the  handwriting  of  the  defendant  this 
entry. — "  July  2d,  arrested  and  tried  and  fined  at  West 
Haven  in  the  evening."  The  charge  of  the  judge  extracts 
all  that  was  vital  from  the  record.  It  calls  attention  to  the 
fact  that  the  case  was  nolled;  and  instructs  the  jury  to  take 
into  consideration  the  nolle  and  puts  a  quoere  as  to  whether 
the  defendant's  character  for  truth  and  veracity  is  affected 
or  not.  Under  these  circumstances  how  can  this  court  see 
that  one  iota  was  added  to  the  defendant's  want  of  credibil- 
ity as  a  vritness  by  the  criminal  record,  when  his  credibility 
was  already  loaded  with  a  criminal  record  made  by  his  own 
hand,  before  the  jury  without  objection,  and  the  testimony 
also  admitted  without  objection  of  several  witnesses  that 
the  crime  had  been  committed,  and  as  the  court  excluded 
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the  record  for  the  other  purposes  and  so  instructed  the  jury, 
no  injury  was  wrought  to  the  defendant  in  other  respects. 

8.  But  even  conceding  that  there  was  technical  error  and 
that  the  defendant  was  in  some  degree  injured  thereby,  we 
submit  that  there  is  no  ground  for  granting  a  new  trial. 
"  The  rule  is  a  familiar  one,  that  a  new  trial  will  never  be 
granted  unless  the  court  can  see  that  injustice  either  was  or 
might  have  been  done  on  the  former  tiial."  Kehey  v.  Han- 
mer^  18  Conn.,  320.  "  The  application  is  addressed  to  our 
discretion."  Johnson  v.  Blackman^  11  Conn.,  358.  **  Under 
all  these  circumstances,  although  we  have  not  been  able 
to  see  the  strict  propriety  of  the  evidence,  yet,  for  the 
reasons  above  given,  we  do  not  advise  a  new  trial."  Oowles 
V.  Coe,  21  Conn.,  236. 

Torrance,  J.  It  appears  from  the  record  in  this  case 
that,  prior  to  the  trial  in  the  court  below,  the  defendant  had 
been  convicted  before  a  justice  court  of  a  simple  assault 
and  breach  of  the  peace,  and  sentenced  to  pay  a  fine  of  seven 
dollars;  that  he  had  taken  an  appeal  from  the  judgment  to 
the  Superior  Cc)urt,  and  that  in  that  court  a  nolle  prosequi 
had  been  entered  in  the  case. 

At  the  trial  below  the  court,  against  the  objection  of  the 
defendant,  allowed  the  plaintiff  to  introduce  the  record  of 
the  conviction  in  evidence  for  the  purpose  of  affecting  the 
credit  of  the  defendant  as  a  witness.  In  rebuttal  the  de- 
fendant introduced  evidence  showing  the  allowance  of  the 
appeal  and  the  action  taken  thereon  in  the  Superior  Court, 
and  then  moved  that  all  evidence  in  reference  to  the  record 
and  the  record  itself  be  stricken  out;  which  motion  the 
court  denied.  In  its  charge  with  reference  to  the  record 
and  evidence  the  court  told  the  jury,  in  substance,  that  the 
record  was  admissible  to  prove  a  conviction  notwithstanding 
the  appeal,  and  that  such  conviction  might  be  considered 
by  them  in  determining  whether  the  defendant's  character 
for  truth  and  veracity  and  his  credibility  as  a  witness  were 
affected  or  not  thereby,  and  if  so,  how  much.  To  this  also 
exception  was  taken. 
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In  admitting  the  record  for  such  a\  purpose  and  in  so 
charging  the  jury  we  think  the  court  erred. 
f;  ;  Even  in  cases  where  it  is  allowable  to  show  a  conviction 

of  crime  to  affect  the  credit  of  a  witness,  such  conviction 
must  generally  be  shown  by  the  record  of  a  valid,  subsisting, 
final  judgment.  A  judgment  vacated,  reversed,  or  set  aside, 
upon  writ  of  error,  appeal,  or  other  appropriate  proceedings, 
is  in  law  no  judgment,  and  the  record  thereof  ought  not  to 
have  any  force  in  affecting  the  credit  of  a  witness.  In  the 
case  at  bar  the  appeal  under  our  law  vacated  the  judgment 
of  the  justice  court.  Curtias  v.  Beardsley^  15  Conn.,  524 ; 
Wickwire  v.  The  State,  19  Conn.,  484 ;  State  v.  Harding,  39 
Conn.,  562. 

.After  the  appeal  was  allowed  the  judgment  was  as  effect- 
ually set  aside  and  made  of  none  effect  as  if  it  had  been 
reversed  and  set  aside  upon  proceedings  in  error.  After  tbe 
appeal,  so  far  as  the  present  question  is  concerned,  it  was  as 
if  no  judgment  had  been  rendered  and  the  defendant  had 
not  been  convicted.  The  record  was  therefore  inadmissible 
for  the  pupose  for  which  it  was  received  and  should  have 
been  rejected. 

The  court  also  erred  in  its  charge  to  the  jury. 

Under  the  common  law  persons  convicted  of  crimes  which 
rendered  them  infamous  were  disqualified  as  witnesses. 
Such  also  was  the  law  of  this  state  before  it  was  modified 
by  statute.  It  was  not  however  contended  in  the  argument 
before  this  court  that  the  conviction  in  question  here  would 
have  made  the  defendant  infamous  or  disqualified  him  as  a 
witness  at  common  law,  but  it  was  claimed  that  his  convic- 
tion of  any  crime  might  under  our  statute  be  shown  to  affect 
his  credit  as  a  witness. 

We  do  not  so  construe  the  statute.  So  far  as  the  ques- 
tion involved  in  this  claim  is  concerned  the  language  of  our 
statute  is  as  follows — *'  No  person  shall  be  disqualified  as  a 
witness  *  ♦  *  by  reason  of  his  conviction  of  a  crime,  but 
such  *  *  *  conviction  may  be  shown  for  the  purpose  of 
affecting  his  credit."  '  Gen.  Statutes,  §  1098. 

Under  our  law,  prior  to  this  statute,  a  class  of  persons 
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convicted  of  certain  crimes,  to  wit,  infamous  crimes,  were 
disqualified  as  witnesses ;  another  class  of  pei*sons  convicted 
of  certain  other  crimes  were  not  disqualified.  In  this  state 
of  the  law  the  statute  above  quoted  was  passed. 

In  the  first  clause  the  intent  is  evident  and  clear,  nameljs 
to  render  competent  as  witnesses  those  who  had  theretofore 
been  disqualified  by  reason  of  conviction  of  infamous  crimes. 
Bui  the  legislature  did  not  thereby  intend  to  make  such 
persons  witnesses  entitled  to  as  full  credit  as  if  they  had  not 
been  so  convicted,  and  so  it  was  provided  in  the  last  clause 
that  "  such  conviction,"  that  is,  the  conviction  which  had 
theretofore  disqualified,  might  be  shown  to  affect  credit. 

The  construction  here  put  upon  this  statute  on  the  point 
in  question  was  necessarily  involved  in  the  decision  of  this 
court  in  State  v.  Randolph^  24  Conn.,  363,  and  we  are  en- 
tirely satisfied  with  the  reasoning  and  conclusion  of  the  court 
upon  the  point  in  question  in  that  case.  If  further  authority 
were  necessary  to  justify  such  a  construction  of  the  statute 
it  may  be  found  in  the  reasoning  and  conclusions  of  other 
courts  upon  statutes  similar  in  language  to  our  own. 

Thus  the  statute  of  Illinois  provides  that  "  no  person  shall 
be  disqualified  as  a  witness  *  ♦  ♦  by  reason  of  his  having 
been  convicted  of  any  crime,  but  such  conviction  may  be 
shown  for  the  purpose  of  affecting  his  credibility."  In  con- 
struing this  statute  the  Supreme  Court  of  that  state  says : — 
"  Palpably  the  purpose  of  this  section  is  simply  to  remove 
the  common  law  disability  and  allow  a  witness  to  testify 
who  was  thereby  excluded.  It  neither  professes  to,  nor  does 
by  implication,  enlarge  the  class  of  cases  wherein  conviction 
discredits  a  witness.  At  common  law  conviction  of  an  in- 
famous offense  excluded  the  party  from  being  a  witness,  but 
now  he  may  testify  notwithstanding  such  conviction,  that  is, 
of  an  infamous  crime,  but  the  fact  of  such  conviction,  that 
is,  of  the  infamous  offense,  may  be  shown  for  the  purpose 
of  affecting  his  credibility."  Bartholomew  v.  The  People^  104 
m.,  601. 

In  Ohio  a  very  similar  statute  has  received  a  like  con- 
struction.    Colle  V.  The  State,  81  Ohio  St.,  100. 
Vol.  Lvn.— 28 
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We  think  therefore  that  both  upon  principle  and  author- 
ity the  crime  of  which  the  defendant  was  found  guilty  by 
the  justice  court,  was  not  one  of  that  class  of  crimes  the  con- 
viction of  which  may  be  shown  to  affect  the  credit  of  a  wit- 
ness, and  that  therefore  the  court  erred  in  its  charge. 

But  the  plaintiff  earnestly  contends  that  if  the  admission 
of  the  record  and  charge  to  the  jury  with  reference  thereto 
were  erroneous,  still  the  error  was  not  of  such  a  nature  aa 
to  entitle  the  defendant  to  a  new  trial. 

On  the  trial  below,  in  rebuttal  of  certain  testimony  given 
by  the  defendant,  the  plaintiff  laid  in  in  evidence  without 
objection  a  pass-book  in  the  defendant's  handwriting,  which 
contained  among  others  the  following  entry  concerning  his 
conviction  aforesaid : — "  July  2, — Arrested,  tried  and  fined  at 
West  Haven  in  the  evening."  In  connection  with  the  pass- 
book and  other  rebutting  testimony,  the  record  of  the  justice 
court  was  offered  for  the  threefold  purpose  of  rebutting  the 
defendant's  testimony,  of  contradicting  what  he  had  said  on 
cross-examination,  and  of  affecting  his  credit.  The  court 
admitted  it  for  the  last  purpose  only. 

The  argument  of  the  plaintiff  is,  that  inasmuch  as  the  fact 
of  the  conviction  was  before  the  jury  without  objection  by 
means  of  the  entry  in  the  pass-book,  and  the  record  was 
admissible  for  the  other  two  purposes  for  which  it  was 
claimed,  its  erroneous  admission  for  another  purpose  did  not 
injuriously  affect  the  defendant. 

Without  passing  upon  the  question  as  to  whether  the 
record  was  admissible  under  the  other  claims  of  the  plaint- 
iff, we  cannot  take  this  view  of  the  case.  The  record  was 
distinctly  claimed  and  received  as  evidence  directly  affect- 
ing the  credit  of  the  defendant  as  a  witness,  and  the  jury 
were  specifically  told  that  they  might  so  consider  it.  Under 
these  circumstances  the  record  of  the  conviction  doubtless 
had  a  much  greater  influence  upon  the  minds  of  the  jury 
than  the  simple  fact  contained  in  the  pass-book  would  have 
had.  The  plaintiff  and  defendant  were  the  principal  wit- 
nesses in  the  case^  and  it  was  important  to  the  defendant 
and  his  clear  right  that  the  jury  should  consider  his  testi- 
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mony  unaffected  by  evidence  that  would  almost  inevitably 
under  the  circumstances  illegally  and  injuriously  detract 
from  its  force.  In  cases  like  this  it  ought  to  clearly  appear 
that  no  harm  has  been  done  or  a  new  trial  must  be  granted. 
Richmond  y.  StaUe^  48  Conn.,  25. 

In  the  case  at  bar,  inasmuch  as  illegitimate  evidence  was 
received  against  the  specific  objection  of  the  defendant,  and 
the  jury  were  specifically  told  that  they  might  consider  this 
evidence  on  an  important  point  in  the  case,  we  think  the 
jury  must  have  used  it  to  the  injury  of  the  defendant. 

In  view  of  the  fact  that  there  must  be  a  new  trial  in  this 
case  we  pass  the  other  questions  raised  on  the  record  with- 
out further  consideration,  as  they  may  not  again  arise. 

For  the  error  in  admitting  the  record  of  the.  justice  court 
and  in  the  charge  with  reference  thereto,  a  neW  trial  is 
granted. 

In  this  opinion  the  other  judges  concurred. 


The  Loomis  iNSTtTUTE  vB.  John  Hubd. 

Fairfield  Co.,  March  T.,  1889.    Park,  C.  J.,  Cabpektbb,  Pabdbb, 
LooMiB  and  Bbabdslby,  Js. 

A  snaranty  of  a  negotiable  note  payable  in  four  months  from  its  date  was 
given  by  two  persons  who  were  indorsers  of  the  note,  a  few  days  before 
the  note  fell  due,  in  the  following  words: — **For  value  received  we 
hereby  jointly  and  severally  waive  demand  and  notice  of  protest,  and 
gnarantee  payment  of  the  within  note,  and  warrant  the  same  good  and 
collectible  till  paid,  at  seven  per  cent,  interest'*  Held  to  be  an  absolute 
guaranty  and  not  a  conditional  one. 

[Argued  March  20th— decided  April  25th,  1889.] 

Action  upon  an  indorsement  and  guaranty  of  a  promis- 
sory note;  brought  to  the  Superior  Court  in  Fairfield 
County,  and  heard  before  Fenn^  J. 
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The  note  was  dated  January  14th,  1884,  was  executed  by 
Hurd)  Hotchkiss  &  McFarlane,  was  for  $5,000,  payable  ia 
four  months  to  the  order  of  the  makers,  and  by  them  in- 
dorsed, and  was  afterwards  indorsed  by  the  defendant  and 
Charles  B.  Hotchkiss.  The  guaranty,  which  was  indorsed 
on  the  note,  was  executed  by  the  defendant  and  the  said 
Hotchkiss,  was  dated  May  12th,  1884,  and  was  in  the  words 
following: — "For  value  received  v(e  hereby  jointly  and  sev- 
erally waive  demand  and  notice  of  protest  and  guarantee 
payment  of  the  within  note,  and  we  hereby  wari-ant  the 
same  good  and  collectible  until  paid,  at  seven  per  cent,  in- 
terest." 

The  second  count  of  the  complaint,  which  is  the  only  one 
upon  which  the  present  question  arises,  was  upon  this  guar- 
anty. The  defendant  made  answer  that  the  plaintiff  had 
never  taken  any  steps  to  collect  the  note  of  the  makers. 
'The  plaintiff  demurred  to  this  answer,  and  the  court  over- 
rnled  the  demurrer  and  rendered  judgment  for  the  plaintiff. 
The  defendant  appealed. 

W.  0.  Case  and  W.  H,  Ely^  for  the  appellant. 

What  was  the  contract  entered  into  by  the  defendant? 
In  determining  this,  **  effect  should  be  given  to  every  word, 
unless  the  contiact  would  thereby  be  rendered  contradic- 
tory, insensible  or  absurd."  Gardner  v.  City  of  Hartford^ 
14  Conn.,  198.  Applying  this  rule  to  this  contract,  it  is 
evident  that  the  defendant  meant  to  guarantee  that  the 
note  was  collectible,  and  did  not  mean  to  guarantee  the  pay- 
ment absolutely. 

Had  the  defendant  intended  to  make  a  guaranty  of  pay- 
ment, the  words  "  warrant  the  same  good  and  collectible 
until  paid,"  would  never  have  been  added,  for  a  guaranty 
of  payment  makes  the  latter  part  of  the  contract  useless  and 
of  no  effect,  and  to  hold  that  the  guaranty  was  a  guaranty 
of  payment  would  make  this  language  mere  surplusage, 
while  to  hold  that  the  contract  was  a  guai^anty  of  collection 
pats  in  force  and  makes  use  of  all  the  language  in  the  con- 
tract.    The  words  "good  and  collectible"  qualify  the  word 
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"payment,"  and  show  that  the  defendant  intended  to  guar- 
antee that  the  note  would  be  paid  if  the  proper  steps  were 
taken  to  enforce  payment,  and  that  is  all  that  he  intended. 
Had  he  intended  to  guarantee  the  payment  absolutely  he 
would  have  said  so  and  said  no  more.  Having  said  more, 
it  is  evident  that  the  additional  language  was  intentionally 
used,  and  that  he  expected  the  plaintiff  would  take  the 
proper  steps  to  collect  the  note,  and,  if  they  failed,  that  he 
would  pay  the  note  and  seven  per  cent,  interest  from  the 
time  the  note  became  due.  But  there  is  nothing  to  show 
that  the  defendant  intended  to  relieve  the  plaintiff  from  try- 
ing to  enforce  its  legal  rights  against  the  makers  of  the  note. 
It  is  no  answer  to  say  that  the  defendant  was  originally 
an  indorser  of  the  note.  That  is  the  only  consideration  for 
the  new  contract,  so  far  as  appears  in  the  pleadings.  Un- 
questionably the  original  contract  and  the  release  from  it 
was  a  good  consideration  for  the  substituted  contract,  and 
it  is  equally  true  that,  without  a  consideration,  the  contract 
of  guaranty  would  be  void.     Cowles  v.  Peckt  56  Conn.,  251. 

The  use  of  the  expression  "  guarantee  the  payment  of  said 
note^"  does  not  by  any  means  show  that  the  defendant 
meant  to  make  an  unqualified  and  unlimited  contract,  for  it 
has  been  decided  in  this  state  that  such  words,  taken  in 
connection  with  the  others  used  in  the  contract,  made  only 
a  conditional  contract  and  did  not  i-elieve  the  payee  of  all 
duty  in  the  case.  Sage  v.  Wilcox^  6  Conn.,  81.  In  that 
case  the  language  used  was  :  **  I  hereby  guarantee  the  pay- 
ment of  the  within  note,  one  year  from  this  date,  whether  a 
suit  is  brought  against  the  signer  or  not ; "  and  it  was  held 
that  this  was  a  conditional  promise,  and  in  order  to  hold  the 
person  signing  the  guaranty  the  plaintiff  must  prove  that 
he  had  presented  the  note  for  payment,  that  the  note  had  not 
been  paid,  and  that  notice  was  given  to  the  defendant.  As 
the  guarantor  had  specially  waived  suit  that  element  did  not 
enter  into  the  case. 

Taking  into  consideration  therefore  all  the  langunge  in 
the  contract,  it  is  clear  that  the  defendant  warranted  that 
the  note  was  good  and  collectible  and  would  be  paid  if  the 
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plaintiff  took  the  necessary  steps  to  collect  the  note  from 
the  makers,  and  that  meanwhile  the  defendant  would  not 
insist  qpon  the  formal  demand  and  notice  of  protest  that  the 
plaintiff  would  have  been  obliged  to  make  and  give  had 
there  been  no  waiver.  This  construction  gives  effect  to  all 
the  language  used  by  the  defendant,  and  any  other  con- 
struction ignores  a  large  part  of  it. 

The  contract  then  is  the  ordinary  guaranty  of  collection, 
as  distinguished  from  the  guaranty  of  payment, — ^a  guaitmty 
that  the  note  was  good  and  collectible.  A  guaranty  that  a 
note  is  good  and  collectible  until  paid  is  conditional,  and  is 
an  undertaking  that  the  note  is  collectible  by  the  use  of 
ordinary  diligence,  and  not  an  absolute  undertaking  re- 
lieving the  holder  or  payee  from  all  efforts  to  collect  the 
note.  Allen  v.  Hundley  50  Conn.,  9;  Cowlea  v.  Peck^  55 
id.,  251.  Therefore  before  the  holder  can  look  to  the  guai*an- 
tor  he  must  take  some  steps  to  collect  the  amount  of  the 
note  from  the  maker,  and  if  he  does  not  exhaust  his  remedies, 
must  at  least  show  some  reason  for  his  failure  to  do  so. 
Prentiss  v.  Danielson^  5  Conn.,  175 ;  Castle  v.  Candee^  16  id., 
236.  Just  what  the  necessary  steps  are  it  is  unnecessary  to 
consider  in  this  case,  for  it  is  conceded  that  the  plaintiff 
made  no  attempt  whatever  to  collect  the  note  from  the 
makers,  and  there  is  no  claim  that  the  note  could  not  have 
been  collected  from  them. 

2).  J5.  Lochwood  and  A.  P.  BeerSy  for  the  appellee. 

LoOMis,  J.  The  second  count  of  the  complaint  in  this 
case,  under  which  the  questions  for  review  arise,  alleges  that 
"a  promissory  note  purporting  to  have  been  made  by  Hurd, 
Hotchkiss  &  McFarlane,  on  January  14th,  1884,  to  the  order 
of  Hurd,  Hotchkiss  &  McFarlane,  for  five  thousand  dollars, 
payable  four  months  after  date,  at  the  Farmers'  &  Mechanics' 
National  Bank,  Hartford,  Conn.,  for  value  received,  and  in- 
dorsed by  said  Hurd,  Hotchkiss  &  McFarlane  to  the  defend- 
ant, was,  by  the  indorsement  of  the  defendant  and  others, 
transferred  to  the  plaintiff;  that  on  May  12th,  1884,  the  de- 


Digitized  toy  VjOOQIC 


T^' 


SEPTEMBER,  1889.  439 

Loomis  Institute  v.  Hurd. 

fendant  and  one  Cbas.  B.  Hotchkiss  (an  indorser  subsequent 
to  the  defendant),  in  writing,  jointly  and  severally  waived 
demand  and  notice  of  protest  of  said  note,  and  guaranteed 
payment  of  said  note,  and  warranted  £he  same  good  and 
collectible  until  paid,  at  seven  per  cent,  interest ;  and  that 
the  plaintiff  still  owns  said  note,  and  it  has  not  been  paid," 

To  this  count  the  defendant  filed  an  answer,  setting  up 
in  defense  that  **  the  plaintiff  never  took  any  steps  or  at- 
tempted to  collect  said  note  of  the  makers  thereof." 

To  this  answer  the  plaintiff  demurred,  claiming  that  the 
matter  so  set  up  constituted  no  defense  to  the  cause  of 
action ;  and  the  question  raised  by  this  demurrer  is  the  sole 
question  presented  by  this  appeal. 

The  answer  is  based  entirely  upon  the  assumption  that 
the  guaranty  was  a  conditional  one  and  that  the  condition 
was  not  complied  with.  If  conditional  the  answer  wfw 
sufficient,  for  the  pleadings  admit  that  no  steps  were  taken 
to  collect  the  note  of  the  makers.  If  on  the  other  hand  the 
guaranty  is  an  ab^dlute  one,  the  defendant  concedes  that  he 
is  liable.  The  following  is  a  copy  of  the  note  and  of  the 
indorsement  and  guaranty  written  thereon. 
"$5,000.  Beidgeport,  Ct.,  January  14th,  1884. 

**  Four  months  after  date  we  promise  to  pay  to  the  order 
of  Hurd,  Hotchkiss  &  McFarlane  five  thousand  dollars  at 
Farmers'  and  Mechanics'  Nat.  Bank,  Hartford,  Conn.  Value 
received. 

"  Hurd,  Hotchkiss  &  McFarlane." 
Indorsed, — 
"  Hurd,  Hotchkiss  &  McFarlanb. 
"John  Hurd. 
"Chas.  B.  Hotchkiss." 

The  guaranty  is  as  follows : — 

"  For  value  received  w-e  hereby  jointly  and  severally  waive 
demand  and  notice  of  protest,  and  guarantee  payment  of  the 
witliin  note,  and  we  hereby  warrant  the  same  good  and 
collectible  until  paid,  at  seven  per  cent,  interest.  Bridge- 
port, Conn.,  May  12, 1884. 

"John  Hurd. 

"Chas.  B.  Hotchkiss." 
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The  defendant  claims  that  the  contract  of  indorsement 
was  abrogated  by  the  substitution  of  the  new  contract  of 
guaranty,  and  that  the  controlling  words  of  the  latter  are 
those  that,  "  warrant  the  note  good  and  collectible  until 
paid,''  and  that  the  plaintiff  must  first  institute  a  suit  against 
the  makers  and  prosecute  it  to  final  judgment  and  execution 
(or  else  show  that  such  proceeding  would  be  futile,)  before 
the  defendant  can  be  subjected  to  pay  the  note.  Although 
the  argument  in  support  of  the  defendant's  construction 
^vas  very  plausible,  yet  it  seems  to  us  from  all  the  provisions 
of  the  contract  that  the  defendant  intended  to  assume  more 
than  a  mere  conditional  liability,  that  is,  that  he  would  pay 
the  note,  if  the  plaintiff,  having  first  taken  the  proper  steps, 
failed  to  recover  it  of  the  makers. 

The  contract  contains  three  distinct  provisions : — (1)  The 
waiver  of  demand  and  notice  of  the  protest  of  the  note. 
This  clearly  refers  to  the  defendant's  liability  as  indorser 
and  recognizes  it  as  a  continued  existing  liability,  not  abro- 
gated at  all,  as  the  defendant  claims,  but  on  the  contrary 
made  more  easy  of  enforcement.  (2)  A  distinct  guaranty 
of  payment,  which  of  coui-se  is  an  absolute  undertaking, 
following  very  naturally  the  dispensing  with  the  requirement 
of  demand  and  notice  in  order  to  impose  a  liability  on  the 
defendant.  (3)  There  is  the  warranty  that  the  note  is  good 
and  collectible  until  paid  at  seven  per  cent,  interest. 

It  was^  urged  in  aigument  by  the  defendant  as  strange 
that  the  parties,  having  provided  for  absolute  payment, 
should  add  a  guaranty  that  the  note  was  good  and  col- 
lectible; but  the  first  two  pi-ovisions  are  entirely  consis- 
tent with  each  other  and  the  meaning  is  plain.  There  is  no 
more  reason  to  give  a  controlling  force  to  the  third  provision 
than  to  the  other  two ;  assuming  some  of  the  provisions  to 
be  unnecessary.  But  all  the  provisions  may  have  effect  and 
stand  together.  The  first  two  waived  demand  and  protest, 
and  guaranteed  payment,  but  with  ordinary  interest  only. 
The  Iftst  provision  warranted  the  note  good  and  collectible, 
not  only  for  the  principal  but  at  a  greater  rate  of  interest  than 
could  otherwise  have  been  recovered  on  the  instrument. 
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This  last  may  have  been  the  purpose  of  the  parties  in  adding 
the  third  provision,  but  whether  the  contract  for  the  in- 
creased rate  of  interest  was  good  or  not  there  is  no  occasion 
to  determine. 

In  this  way  the  rule  of  construction  urged  by  the  defend- 
ant, that  effect  should  be  given,  as  far  as  may  be  ratiouidly 
done,  to  all  the  words  and  parts  of  a  contract,  is  more  faith- 
fully followed  than  by  the  mode  proposed  by  him,  the 
construction  given  by  which  renders  the  first  two  provisions 
useless  or  insensible. 

We  have  considered  the  case  thus  far  only  with  reference 
to  the  language  of  the  guaranty.  There  is  a  further  con- 
sideration which  is  entitled  to  much  and  perhaps  decisive 
weight.  The  note  is  dated  January  14th,  1884,  and  is  at 
four  months,  and  would  therefore  have  fallen  due  on  the 
17th  of  May  following.  The  guaranty  is  dated  May  12th, 
and  was  given  therefore  only  five  days  before  the  note  was 
to  fall  due.  It  seems  absurd  that  the  guarantors,  already  in- 
dorsers,  should  give  a  guaranty  of  the  mere  collectibility  of 
the  note  only  for  these  five  days.  Their  object  manifestly 
was  to  save  the  necessity  of  taking  measures  for  the  collection 
of  the  note,  not  to  impose  upon  the  plaintiff  that  necessity. 
This  explains  their  waiver  of  demand  and  notice  as  indorsers, 
and  their  guaranteeing  the  seven  per  cent,  interest.  The 
makers  apparently  desired  delay  and  the  plaintiff  gave  it  in 
consideration  of  the  guaranty  and  of  the  increased  interest 
from  the  time  the  note  fell  due.  It  was  in  its  purpose  and 
effect  an  agreement  that  the  note  should  run  on  at  seven 
per  cent,  interest,  and  that  the  indorsers  would  become 
guarantors  of  the  note  for  the  future. 

The  view  we  have  taken  makes  the  defendant  liable  either 
as  indorser  or  as  guarantor  of  the  note  in  question. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Pbteb  p.    Gallagher  vs.    The   New  York  &   New 
England  Railroad  Company. 

Fairfield  Co.,  Oct.  T.,  1888.    Pabk,  C.  J.,  Carpsnteb,  Pabdsb,  Loomi8 
and  Beabdslby,  Js. 

It  l8  proTided  by  Gen.  Statutes,  §  3505,  that  every  railroad  company  hicor- 
porated  since  the  first  Wednesday  of  May,  1850,  shall  cause  sufficient 
fences  to  be  erected  and  maintained  on  tlie  sides  of  Its  road,  except  at 
places  where  the  railroad  commissioners  shall  adjudge  them  unneces- 
sary. Ueld  that  this  statute  is  to  receive  a  reasonable  and  not  a  literal 
construction. 

The  track  of  the  defendant's  railroad  ran  for  a  considerable  distance  by 
the  side  of  another  railroad,  with  a  space  of  fifty  feet  between  them,  and 
no  action  had  been  had  by  the  railroad  commissioners  excusing  th'6 
company  from  fencing.  Held  that  the  company  was  not  required  by 
the  statute  to  maintain  a  fence  between  Its  own  and  the  other  track. 

There  was  no  fence  on  the  outside  of  the  other  track  and  a  horse  strayed 
from  a  pasture  upon  it  and  thence  upon  the  track  of  the  defendant's 
road,  and  was  there  killed  by  a  passing,  train;  no  negligence  on  the 
IMurt  of  the  company  being  charged  beyond  the  neglect  to  maintain  the 
fence.    Held  that  the  company  was  not  liable. 

[Argued  November  7th,  1888— decided  January  11th,  1889.] 

Action  for  the  killing  of  a  horse  of  the  plaintiff  by  a  rail- 
road train  of  the  defendant;  brought  to  the  Court  of  Com- 
mon Pleas  of  Fairfield  County.  The  defendant  suffered  a 
default  and  was  heard  in  damages  before  Hall^  J.  The 
facts  were  found  and  substantial  damages  were  awarded,  and 
the  defendant  appealed.  The  case  is  fully  stated  in  the 
opinion. 

U.  D.  Robbing^  for  the  appellant,  cited — 1  Rorer  on  Rail- 
roads, 622  ;  3  Wood's  Railway  Law,  1555,  6 ;  Davis  v.  Bur- 
lington ^  Missouri  River  R,  R.  Co.^  26  Iowa,  649,  654 ;  In- 
dianapolis  ^  Cincinnati  R,  R,  Co.  v.  Kinney^  8  Ind.,  402, 
404;  Indianapolis.  Peru  ^  Chicago  R.  R.  Co,  v.  Crandall,  58 
id.,  366;  Swearingeny,  Missouri^  Kansas  ^c.  R.  R.  Co.^  64 
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Misso.,  73;  Toledo^  Wabash  ^  Western  R.  R.  Co.  v.  Chapiuj 
66  lU.,  604. 

ff.  W.  Taylor^  for  the  appellee,  cited — Gen.  Statutes, 
§§  3605, 8607 ;  3  Wood's  Railway  Law,  1668,  et  seq. ;  Rockwell 
V.  N.  York  ^  N.  Ung.  R.  R.  Co.,  61  Conn.,  401 ;  Bronson  v. 
Coffin,  108  Mass.,  176 ;  Wilder  v.  Maine  Central  R.  R.  Co., 
66  Maine,  332 ;  Tombs  v.  Rochester  ^  Syracuse  R.  R.  Co., 
18  Barb.,  683;  Hurd  v.  Rutland  ^  Burlinyton  R.  R.  Co., 
26  Venn.,  116 ;  Tyson  v.  Kansas  City  ^  Des  Moines  R.  R. 
Co.,  43  Iowa,  207 ;  Enright  v.  San  Francisco  ^  San  JosS  R. 
R.  Co.,  33  Cal.,  230. 

LooMis,  J.  The  plaintiff  in  this  case  seeks  to  recover  the 
value  of  a  horse  killed  by  a  locomotive  engine  on  the  defend- 
ant's railroad  track  in  the  town  of  Brookfield.  For  a  consid- 
erable distance  at  and  near  the  place  of  the  accident  the 
defendant's  track  and  that  of  the  Housatonic  Railroad  Com- 
pany lie  side  by  side,  with  an  intervening  space  of  land  fifty 
feet  wide.  The  defendant's  track  is  located  on  the  west  side  of 
t'he  Housatonic  road  and  nearly  parallel  therewith.  The  de- 
fendant had  erected  and  maintained  a  sufficient  fence  on  its 
west  side,  where  its  road  abutted  on  private  fields,  but  on  the 
other  side,  between  the  two  railroad  tracks,  it  had  erected 
no  fence,  and  none  had  been  erected  by  the  Housatonic  Rail- 
road Company  on  either  side  of  its  track.  In  September, 
1887,  the  plaintiff  had  placed  his  horse  in  the  care  of  his 
father,  who  before  the  accident  had  placed  it  with  two 
other  horses  to  pasture  on  his  home  lot,  which  adjoins  the 
Housatonic  Railroad  on  the  east  side  and  is  not  separated 
from  it  by  any  fence.  On  the  west  side  is  a  ditch  and 
the  southerly  side  abutting  on  land  of  one  Andrews  is 
marshy.  There  was  no  fence  between  Andrews's  land  and 
the  Housatonic  Railroad,  and  horses  could  pass  either  across 
the  ditch  directly  on  to  the  railroad  track  or  over  the  marsh 
on  to  land  of  Andrews,  and  thence  on  to  the  track.  On 
the  6th  of  October,  1887,  while  the  plaintiff's  father  and  his 
family  were  at  breakfast,  the  horses  passed  from  the  home 
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lot  by  one  of  the  routes  mentioned,  across  the  track  of  the 
Housatonic  road  on  to  that  of  the  defendant,  where  the 
plaintiff's  horse  was  struck  by  the  defendant's  locomotive 
and  killed. 

The  defendant  suffered  a  default  and  moved  for  a  hear- 
ing in  damages,  upon  which  the  facts  were  found  by  the 
court  below  and  judgment  rendered  for  the  plaintiff  to  re- 
cover full  damages.  Two  questions  were  made  before  the 
trial  court  which  have  come  to  this  court  for  review  upon 
the  defendant's  appeal,  namely :— Do  the  facts  show  negli- 
gence on  the  part  of  the  defendant?  Do  they  show  contrib- 
utory negligence  on  the  part  of  the  plaintiff? 

In  regard  to  the  defendant's  negligence  there  is  no  allega- 
tion  in  the  complaint,  nor  was  it  claimed  upon  the  trial 
that  it  consisted  in  mismanaging  the  train  in  any  respect 
but  it  was  predicated  entirely  upon  the  want  of  a  fence  be- 
tween the  two  railroads.  Upon  this  part  of  the  case  the 
decisive  question  is  whether  it  was  the  duty  of  the  defend- 
ant to  erect  such  a  fence ;  and  this  is  a  pure  question  of 
law,  depending  upon  the  true  construction  of  section  8605 
of  the  General  Statutes,  which  is  as  follows: — "Every  rail- 
road company  shall  erect  and  maintain  fences  on  the  sides 
of  the  railroads  operated  by  it  at  such  place  or  places  as  the 
railroad  commissioners  shall  direct,  and  every  raili-oad  com- 
pany operating  any  railroad  constructed  under  any  act  of 
incorporation  passed  since  the  first  Wednesday  of  May, 
1850,  or  hereafter  constructed,  shall  cause  sufficient  fences 
to  be  erected  and  maintained  on  the  sides  of  such  railroads, 
except  at  such  place  or  places  as  the  railroad  commissioners 
shall  adjudge  them  unnecessary,  such  fences  to  be  erected 
by  all  companies  hereafter  organized  within  twelve  months 
after  they  enter  upon  and  take  possession  of  the  lands 
through  which  their  railroads  pass.'*  And  by  section  8507 
it  is  provided  that  "any  person  who  without  neglect  on 
his  part  shall  suffer  damage  by  reason  of  the  neglect  of  any 
railroad  company  to  erect  or  maintain  fences  as  required  by 
law,  may  recover  such  damage  from  such  company." 

The  defendant,  having  been  incorporated  since  the  date 
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mentioned  in  the  statute,  is  subject  to  its  provisions,  what- 
ever construction  must  be  given  to  them.  It  is  conceded 
also  that  the  railroad  commissioners  have  never  passed  upon 
the  question  as  to  a  fence  at  this  place  or  adjudged  the  same 
unnecessary. 

As  this  negates  the  only  exception  expressly  mentioned 
in  the  statute,  the  defendant  railroad  is  undoubtedly  brought 
within  the  strict  literal  terms  of  the  statute.  So  that  the 
practical  question  before  us  is,  whether  it  is  the  duty  of  the 
court  to  administer  and  apply  the  statute  according  to  its 
letter,  or  according  to  its  intent  and  object. 

And  here  one  of  the  approved  canons  of  interpretation 
comes  to  our  aid,  namely,  that  the  letter  should  not  be  fol- 
lowed where  it.  leads  to  absurdity  and  injustice.  Smith's 
Commentaries  on  Statute  &  Constitutional  Law,  §  486; 
Dwarris  on  Statutes,  587 ;  1  Kent's  Commentaries  (7th  ed.), 
side  page  462. 

What  then  would  be  the  consequences  should  we  inter- 
pret the  statute  in  question  according  to  its  letter?  Every 
railroad  company  incoiporated  since  1850  would,  in  the  ab- 
sence of  any  order  from  the  commissioners,  be  required  to 
fence  both  sides  of  its  road,  though  the  effect  might  be  to 
cut  off,  or  render  extremely  diflBcult,  the  ingress  or  egress 
of  passengers  at  its  stations,  or  the  reception  and  delivery 
of  freight.  The  language  would  even  include  places  where 
the  railroad  track  intersects  public  highways  or  other  rail- 
road tracks,  or  where  it  passes  over  rivers  or  bodies  of 
water. 

Such  results  could  not  have  been  within  the  intent 
of  the  legislature.  It  is  therefore  our  duty  to  discard  a 
literal  and  ado]>t  a  rational  construction.  The  manifest 
object  of  the  act  was  to  require  fences  to  be  built  and  main- 
tained against  private  fields  and  lots  where  domestic  animals 
might  be  feeding  or  stationed.  It  could  not  have  been  con- 
templated that  animals  requiring  such  protection  would  be 
on  an  adjoining  railroad  track,  and  it  is  obvious  that  a  fence 
confining  them  to  one  track  would  ordinarily  increase  rather 
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than  diminish  the  risk  of  injury,  since  it  would  limit  and 
narrow  the  facilities  for  escape  from  an  approaching  train- 
In  cases  involving  merely  the  construction  of  a  local  sta- 
tute we  do  not  often  resort  to  other  jurisdictions  for  aid, 
but  the  dangers  to  domestic  animals  along  the  line  of  rail- 
ways, as  well  as  danger  to  persons  and  property  being  trans- 
ported over  such  roads,  have  induced  the  legislatures  of 
many  states  besides  our  own  to  pass  laws  requiring  railroad 
companies  to  fence  their  roads,  and  although  we  find  no 
statute  identical  in  its  provisions  with  our  own,  yet  we  find 
many  cases  where  the  courts  have,  in  construing  these  stat- 
utes, departed  as  widely  perhaps  from  the  letter  as  we  have 
done  in  the  present  case,  so  that  our  position  may  be  mate- 
rially strengthened  by  reference  to  decisions  in  other  states 
on  this  subject. 

In  1  Thompson  on  Negligence,  p.  519,  §  24,  it  is  said  in 
referenc^e  to  such  statutes:  "It  is  obvious  that  there  are 
places  along  the  line  of  every  railroad  where  it  is  impossible 
and  improper  for  the  roud  to  be  fenced ;  where,  for  instance, 
it  is  crossed  by  highways,  or  runs  along  a  street,  or  at  the 
depots  and  stations  of  the  company,  necessarily  open  for 
access'  by  the  public.  In  some  instances  these  places  are 
specifically  excepted  from  the  operation  of  the  statute  by 
its  terms.  In  others  the  courts  have  held  that  such  excep- 
tions are  necessarily  implied  from  the  inconvenience  which 
would  follow  any  other  interpretation."  See  also  Davis  v. 
Burlington  Sf  Missouri  River  R.  R.  Co.^  26  Iowa,  549;  In- 
dianapolis  ^  Cincinnati  R.  R.  Co,  v.  Kinney^  8  Ind.,  402 ; 
Indianapolis^  P.  ^c.  R.  R.  Co.  v.  Crandall^  58  Ind.,  365; 
Toledo,  W.  ^  W.  R.  R.  Co.  v.  Chapin,  66  111.,  504;  Lloyd  y. 
Pacific  R.  R.  Co.,  49  Mo.,  1 99. 

For  these  reasons  we  conclude  that  the  defendant  was 
under  no  duty  to  fence  the  road  at  the  place  in  question, 
and  so  the  entire  foundation  upon  which  the  trial  court 
predicated  the  finding  of  negligence  fails,  and  the  judgment 
was  erroneous. 
As  this  first  point  is  necessarily  decisive  of  the  whole  case 
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it  renders  the  next  question,  whether  there  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  immaterial. 
There  was  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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I  73  533 

FMrfleld  Co.,  March  T.,  1889.    Park,  C.  J.,  Carpentkb,  Pabdeb, 
LooMis  and  Beardslby,  Js. 

In  cases  of  ambiguity  in  the  description  of  land  in  a  deed  the  practical  con- 
struction placed  upon  it  by  the  parties  in  interest  for  a  long  time  is 
always  most  significant  and  often  controlling. 

Courses  and  distances  in  a  description  must  yield  to  fixed  monuments. 

And  one  parcel  of  land  may  be  a  monument  to  determine  the  boundary 
and  limit  of  another.  .    . 

[Argued  March  20th--decided  April  8th,  1880.1 

Suit  for  an  injunction  against  the  obstruction  of  a  pass- 
way  by  the  erection  of  a  building  encroaching  upon  it; 
brought  to  the  Court  of  Common  Pleas  in  Fairfield  County, 
and  heard  before  ffcUl^  J.  Facts  found  and  injunction 
granted,  and  appeal  by  the  defendant.  The  case  is  fully 
stated  in  the  opinion. 

ff.  S.  Sanfordf  for  the  appellant. 

D.  F.  Hblligter^  for  the  appellee. 

L0OMIS9  J.  This  is  a  complaint  for  an  injunction  to  pre- 
vent a  threatened  obstruction  of  a  passway  by  the  erection 
of  a  building  on  a  portion  of  the  same.  All  the  facts  essen- 
tial to  the  granting  of  the  injunction  are  contained  in  the 
finding  of  the  court,  and  unless  there  was  error  in  the  legal 
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construction  of  a  deed  it  is  conceded  that  Uie  judgment  for 
the  plaintiff  must  stand. 

Both  parties  derived  title  under  the  same  original  owner, 
one  Joseph  Mott,  who  in  three  several  deeds  to  David  H. 
Nash,  under  whom  the  defendant  claims,  established  and 
defined  the  passway  in  question,  which  is  twelve  feet  wide 
and  runs  in  a  northerly  direction  from  State  street  to  John 
street  in  the  city  of  Bridgeport.  The  defendant's  land 
abuts  the  passway  on  the  west  side  and  the  land  of  the 
plaintiff  and  that  of  other  grantees  of  Mott  abuts  it  on  the 
easterly  side.  The  passway,  extending  one  hundred  and 
forty-two  feet  from  State  street  northerly,  was  first  estab- 
lished by  deed  of  Mott  to  David  H.  Nash,  dated  December 
23d,  1853,  of  a  lot  bounded  southerly  on  State  street,  seventy^ 
five  feet ;  easterly  on  the  grantor's  land,  as  a  tight  board 
fence  then  stood,  about  one  hundred  and  forty-two  feet; 
northerly  on  his  own  land  in  part  and  in  part  on  land  oi 
David  B.  Nichols,  seventy-five  feet,  as  a  tight  board  fence 
then  stood;  and  westerly  on  land  of  the  grantor,  about  one 
hundred  and  forty  feet.  The  provision  establishing  the 
passway  was  as  follows: — *'And  it  is  hereby  agreed  that 
said  Nash,  his  heii-s  and  assigns,  shall  keep  open  a  strip  of  land 
six  feet  in  width,  on  the  east  side  of  the  above  land,  from  State 
street,  for  a  passway,  on  condition  that  said  Mott,  his  heirs 
and  assigns,  shall  and  will  keep  open  a  strip  of  land  six  feet 
in  width,  adjoining  the  above  strip  of  land  from  State  street^ 
for  a  passway,  so  as  to  make  a  passway  twelve  feet  in  width 
between  them,  from  State  street  to  the  north  line  of  said 
land ;  and  that  said  passway  is  to  be  kept  open  forever,  for 
the  use  of  said  Nash  and  Mott,  their  heii-s  and  assigns  for- 
ever, so  that  neither  party  shall  have  any  right  to  lay  down 
any  obstruction  on  said  passwa}'."  Afterwards,  on  the  same 
day,  Mott,  by  another  deed  of  the  same  date,  conveyed  to 
Nash  an  additional  piece  of  land,  bounded  westerly  on  land 
of  David  B.  Nichols,  twenty-five  feet,  southerly  on  land  con- 
veyed to  Nash  by  the  first  deed  above  mentioned,  about 
sixty-four  feet,  as  the  tight  board  fence  then  stood,  east- 
erly on  the  grantor's  land,  twenty -five  feet,  "by  a  straight 
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continuoua  line  from  the  northeasterly  corner"  of  the  land 
conveyed  by  the  first  deed,  and  northerly  on  the  grantor's 
land,  about  sixty-four  feet.  Then  follows  a  provision  es- 
tablishing and  defining  a  pass  way  on  the  east  side  of  the, 
land  under  precisely  the  same  terms  and  provisions  as  were 
annexed  to  the  first  deed. 

There  is  no  dispute  whatever  between  the  parties  as  to 
the  construction  of  these  two  deeds,  or  the  boundaries  of  the 
land  and  the  location  of  the  passway;  and  it  is' conceded 
that  the  threatened  obstruction  is  in  some  part  within  the 
limits  of  the  passway  as  defined  in  the  deeds,  that  is,  on  the 
east  side  of  the  second  piece  and  within  the  six  feet  to  be 
thrown  out  by  Nash  for  a  passway  as  stated ;  and  unless  the 
parties  by  some  subsequent  legal  arrangement  have  changed 
the  passway,  judgment  was  properly  rendered  for  the  plaintiff. 

And  tills  brings  us  to  the  precise  contention  in  the  case, 
which  arises  under  a  third  deed  from  Mott  to  Nash,  dated 
June  30th,  1855,  conveying  the  remaining  land  of  Mott 
lying  between  the  land  conveyed  by  the  first  deeds  and 
John  street  on  the  north — the  boundaries  as  given  being 
"north  sixty-eight  feet  on  John  street,  west  on  land  of 
David  B,  Nichols,  one  hundred  and  fifty-six  feet,  south 
sixty-eight  feet  on  said  Nash's  land,  east  on  my  own  land 
one  hundred  and  fifty-six  feet."  Then  follows  a  provision 
for  a  passway,  using  the  identical  language  used  in  former 
deeds,  except  that  in  describing  the  purpose  of  the  passway 
it  is  said,  "so  as  to  make  it  twelve  feet  in  width  between 
them  from  State  street  to  John  street."  The  deed  on  its 
face  seems  well  enough,  and  the  abutting  owners  all  around 
on  three  sides,  and  John  street  on  the  other,  are  described 
with  accuracy,  but  the  sole  ambiguity  arises  from  the 
measurement  of  two  of  the  side  lines  within  the  boundaries 
mentioned,  by  which  we  find  on  the  east  line  from  John 
street  to  the  line  of  land  conveyed  by  the  second  deed  to 
Nash  only  one  hundred  and  thirty-one  feet,  when  the  deed 
calls  for  one  hundred  and  fifty-six  feet,  and  we  find  on  the 
west  line  only  one  hundred  and  thirty-two  feet  and  a  frac- 
tion, when  the  deed  calls  for  one  hundred  and  fifty-«ix  feet. 
Vol.  Lvn.— 29 
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It  may  here  be  remarked,  although  the  fact  is  perhaps  of  no 
importunce  on  the  question  of  construction,  that  the  east  line 
of  the  land  last  conveyed  is  not  an  extension  of  the  east  line 
of  the  land  conveyed  previously,  but  it  commences  at  a 
point  on  the  south  end  about  four  feet  east  of  that  line  and 
then  runs  north  in  the  same  direction  to  John  street,  making 
a  turn  of  about  four  feet  in  the  passway  from  a  straight  line. 

Upon  the  sole  ground  that  the  east  and  west  lines  of  the 
land  last  conveyed  are  long  enough,  as  given  in  the  deed,  to 
embrace  the  entire  piece  conveyed  by  the  second  deed,  tlie 
defendant,  disregarding  utterly  the  cull  of  the  deed  to  stop 
running  his  side  lines  when  he  reaches  the  line  of  Nash's 
land,  although  it  was  well  known  and  never  in  dispute, 
slides  the  description  of  the  third  piece  entirely  over  the 
second,  and  so  convicts  the  parties  of  doing  the  futile  and 
idiotic  act  of  attempting  to  convey  by  a  warranty  deed  that 
which  they  well  knew  the  grantee  already  owned  by  a  pre- 
vious warranty  deed  from  the  same  grantor. 

Of  course  the  learned  counsel  for  the  defendant  does  not 
claim  that  the  third  deed  could  take  efifect  on  the  title 
already  vested  in  Nash  under  the  second  deed,  but  he  con- 
tends that,  as  to  so  much  of  the  land  on  the  east  side  as  the 
grantee  had  agreed  to  keep  open  for  a  pass  way,  (although 
the  fee  to  that  was  already  in  him),  the  grantor  retained  an 
easement  in  it  which  he  could  surrender,  and  that  the  third 
deed  could,  and  did,  take  effect  on  that,  and  so  extinguished 
the  grantor's  right  in  that  passway. 

But  if  the  object  was  simply  to  affect  the  passway  it 
would  have  been  most  easy  and  natural  to  refer  to  the  pass- 
way  in  teims  instead  of  doing  a  most  foolish  and  unnatural 
thing  in  giving  an  absolute  wananty  deed  of  the  fee  of  the 
passway  (which  the  grantor  did  not  own),  and  including 
the  fee  of  all  the  rest  of  the  land,  the  title  and  exclusive 
possession  of  which  was  already  in  Nash  and  had  been  for 
about  two  years,  without  the  pretense  of  an  easement  of 
any  kind  left  in  the  grantor.  The  passway  so  thrown  out  by 
the  grantee  covered  only  a  narrow  ribbon  of  land  six  feet 
wide  on  the  east  side,  and  the  fact  that  this  last  deed  pur^ 
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ported  to  extend  the  west  line  just  as  far  as  the  east  one 
was  extended,  so  as  to  include  all  the  land  west  of  the  pass- 
way;  coupled  with  the  fact  that  the  same  description  bounded 
the  third  piece  on  the  north  line  of  the  second,  (for  the 
southern  boundary  on  land  of  Nash  must  be  construed  as 
that  line,)  renders  it  manifest  that  the  whole  trouble  arises 
from  a  mistake  of  the  scrivener  as  to  the  length  of  the  east 
and  west  lines.  But  we  have  moie  certain  evidence  that 
the  parties  never  intended  to  surrender  any  portion  of  the 
passway  or  change  it  at  all,  for  the  third  deed,  in  addition 
to  providing  a  passway  on  the  east  of  the  land  conveyed  in 
precisely  the  same  manner  as  had  been  done  in  each  prior 
deed,  stated  the  object  explicitly  as  follows: — *'So  as  to 
make  it"  (the  passway)  "  twelve  feet  in  width  between  them, 
from  State  street  to  John  street,  and  that  said  passway  is 
to  be  kept  open  forever,  for  the  use  of  said  Nash  and  Mott, 
their  heirs  and  assigns  forever,  so  that  neither  party  shall 
have  any  right  to  lay  down  any  obstruction  on  said  passway." 
Surely  this  is  a  strange  way  to  give  up  a  portion  of  the 
passway,  and  a  strange  claim  to  justify  placing  an  obstruc- 
tion in  the  passway  under  a  deed  which  in  terms  provided 
that  it  should  never  be  obstructed,  and  it  is  a  strange  thing 
for  a  deed  to  narrow  a  passway  which  in  its  terms  preserves 
it  of  the  uniform  width  of  twelve  feet. 

But  if  the  claim  merely  is  that  the  third  deed,  in  extend- 
ing the  east  line,  merely  followed  the  line  established  by  the 
second  deed  and  had  the  effect  simply  to  remove  the  burden 
of  a  passway  from  the  six  feet  which  by  that  deed  Mr.  Nash 
had  bound  himself  to  keep  open,  then,  if  we  give  effect  to  the 
positive  provision  in  the  third  deed,  it  would  require  Mr. 
Nash  to  throw  out  the  same  six  feet  of  land  for  the  same 
pui-pose,  leaving  the  passway  precisely  as  it  was  before,  and 
also  leaving  the  defendant  without  any  justification  for  his 
act.  But  suppose  this  position  is  abandoned  as  too  absurd, 
and,  instead,  the  claim  is  made  that  the  east  line  as  extended 
southerly  over  the  second  piece  does  not  follow  Mott's  line, 
up  to  which  he  owns  in  fee,  but  contrary  to  all  rules  simply 
runs  over  the  passway  where  he  owns  the  fee  on  both  sides, 
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then  by  the  provisions  of  the  last  deed  he  was  required  to 
throw  out  six  feet  beyond  that  line  on  the  east  side,  whicli 
would  now  require  the  pulling  down  of  permanent  buildings 
erected  immediately  after  the  last  deed  was  given,  and  located, 
as  the  court  finds,  within  eighteen  inches  of  the  east  line  of 
the  passway  as  established  by  the  second  deed. 

The  grantee  Nash  knew  this  great  outlay  was  being  made 
on  the  faith  of  its  being  the  true  line  and  he  looked  upon  this 
line  of  buildings  without  protest  or  objection  for  twenty- 
eight  years,  until  his  death  in  1883.  Not  only  did  he  silently 
^•>.  acquiesce  in  the  assumption  that  no  change  was  made  in  the 

A.^  passway  by  the  last  deed,  (except  *to  extend  it  through  to 

John  street),  but  the  court  finds  that  immediately  after  that 
he  built  fences  establishing  the  west  line  of  the  passway  pre- 
cisely where  the  second  deed  located  it,  including  the  short 
fence  running  east  about  four  feet  from  the  northern  ter- 
minus of  the  east  line  of  the  second  deed  to  the  southern 
terminus  of  the  east  line  of  the  last  deed,  making  the  little 
turn  in  the  passway  to  which  we  have  before  referred. 

In  cases  of  ambiguity  in  the  description  of  land  in  a  deed, 
the  practical  construction  placed  upon  it  by  the  parties  in 
interest  for  a  long  time  is  always  most  significant  and  often 
controlling.  In  Meed  v.  Farr^  35  N.  York,  113,  it  was  held 
that  the  practical  location  of  a  boundary  line  and  acquies- 
cence therein  by  the  parties  for  more  than  twenty  years,  are 
conclusive  of  the  location  of  the  line,  being  proof  of  the  cor- 
rectness of  the  location  of  so  controlling  a  nature  as  to 
preclude  evidence  to  the  contrary.  See  also  WattY.  CranahU 
34  Geo.,  290.  In  Nbrcom  v.  Leary^  3  Ired.  Law,  49,  it  was 
held  that  in  questions  of  boundary  long  and  notorious 
possession  authorizes  the  inference  of  any  fact  which  can 
rationally  be  inferred  to  make  such  possession  consistent 
with  right.  Owen  v.  Bartholomew^  9  Pick.,  620,  is  to  the 
same  effect. 

A  reference  to  the  finding  of  the  court  will  show  that  this 
practical  construction  and  possession  of  all  parties  without 
exception,  from  the  date  of  the  deeds  to  the  year  this  suit 
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was  brought,  has  all  been  one  way  and  overwhelmingly  in 
favor  of  the  plaintiff. 

But  this  is  not  all,  for,  under  the  circumstances  of  this 
case,  we  may  invoke  the  general  rule  that  courses  and  dis- 
tances must  yield  to  fixed  monuments.  A  tangible  object, 
natural  or  artificial,  is  the  one  more  commonly  referred  to 
in  this  connection,  and  is  in  its  nature  more  certain  than' 
the  line  of  another's  land,  and  yet  there  is  ample  authority 
for  the  position  that  one  parcel  of  land'  itself  may  be  a  mon- 
ument to  determine  the  boundary  and  limit  of  a^other. 
Flagg  v.  Thurston^  13  Pick.,  160  ;  Carroll  v.  Norwood^  5  Harr. 
&  J.,  168 ;  Miller  v.  Beeler,  25  111.,  163 ;  Say^rs  v.  Lyons,  10 
Iowa,  249 ;  Smith  v.  Murphy,  1  Tayl.,  303 ;  Bates  v.  Tymason, 
13  Wend.,  800;  2  Washb.  on  Real  Property,  632. 

We  should  be  unwilling  to  apply  any  technical  rule  of 
construction  in  a  manner  to  defeat  the  manifest  intention  of 
the  parties,  but  in  this  case  it  is  very  clear  that  Nash's 
northern  line,  as  established  by  the  second  deed,  being  un- 
disputed and  precisely  identified,  and  comporting  so  well 
with  other  evidence  of  the  intent  of  the  parties,  must  con- 
trol the  distances. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Jambs  D.  Mowby,  Tbustbb,  vs.  Fbank  Hawkins. 

New  London  Ck>.,  May  T.,  18S0.    Andbbws,  C.  J.,  CABPEifTSB,  Looms, 
ToBBANOB  and  F.  B.  Haix,  Js. 

An  estate  was  given  by  will  to  the  wife  of  M^  who  was  the  testator's  daugh- 
ter, for  her  life,  with  remainder  to  her  children,  and  M  and  another 
were  made  executors.  The  executors  invested  a  portion  of  the  funds 
of  the  estate  in  the  stock  of  a  certain  joint  stock  corporation  and  in- 
tended to  have  the  stock  transferred  to  if  as  trustee,  but  by  mistake 
It  was  transferred  and  a  certificate  made  to  M  individually.    While 
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the  Btock  thus  stood  In  IPs  name  it  was  attached  by  one  of  his  credi- 
tors. In  a  suit  by  if  as  trustee  for  his  wife  for  an  injunction  against 
the  sale  of  the  stock  by  the  officer  on  the  execution,  In  which  It  was 
found  that  M  held  the  stock  as  such  trustee,  and  in  which  it  was 
claimed  by  the  defendant  that  Jf  by  his  conduct  with  regard  to  the  stock 
since  the  transfer  had  estopped  himself  from  claiming  it  as  trustee,  it 
was  held — 

1.  That  the  fact  that  the  wife  of  M  did  not  own  the  stock,  but  only  the  in- 

come from  it,  could  not  have  the  effect  in  law  to  prevent  his  being  her 
trustee  in  respect  to  the  stock  during  her  life. 

2.  That  the  mere  fact  that  the  stock  sjtood  in  IPs  name  did  not  make  it 

liable  to  attachment  by  his  creditors;  and  that  it  clearly  would  not  be 
so  as  to  creditors  who  had  not  been  misled  by  the  fact,  or  who  were 
advised  as  to  the  true  state  of  the  title. 

8*  That  as  to  the  estoppel,  the  question  was  not  whether  M  was  estopped 
by  his  acts  from  denying  as  trustee  that  the  stock  was  owned  by  him 
individually,  but  whether  his  wife  was  estopped  by  his  acts. 

4.  That  a' suit  at  law  for  the  value  of  the  stock  was  not  such  an  adequau 
remedy  at  law  as  to  exclude  equitable  jurisdiction. 

It  being  provided  by  statute  (Gen.  Statutes,  §  2793,)  that  a  husband  may 
not  sell  property  of  his  wife  held  by  him  as  statutory  trustee,  unless 
she  joins  in  a  written  conveyance  of  it,  it  Is  difficult  to  see  how  her 
title  can  be  lost  by  means  of  an  estoppel  against  her  wiU. 

A  plaintiff  must  recover,  if  at  all,  in  the  capacity  in  which  he  sues. 

[Argued  May  29th— decided  September  9th,  1889.] 

Suit  by  the  plaintiff,  as  trustee  of  the  property  of  his 
wife,  for  an  injunction  against  the  levy,  by  the  defendant  as 
an  officer,  of  an  execution  against  the  plaintiff  in  his  indi- 
vidual capacity  upon  certain  corporate  stock  claimed  to  be 
the  property  of  the  wife ;  brought  to  the  Superior  Court  in 
New  London  County,  and  heard  before  Sanford^  J.  Facts 
found  and  judgment  rendered  for  the  plaintiff,  and  appeal 
by  the  defendant.  The  case  is  sufficiently  stated  in  the 
opinion.  i 

J.  M,  Thayer  and  0.  F.  Thayer^  for  the  appellant. 

1.  Under  the  practice  act  the  plaintiff's  right  to  recover 
rests  upon  and  is  limited  by  the  facts  {^Ueged  in  the  complaint. 
Powers  V.  Mvlvey^  51  Conn.,  482.  In  this  action,  therefore, 
he  can  recover  judgment  only  upon  showing  himself  entitled 
to  the  relief  sought,  in  the  very  capacity  in  which  he  sues, 
to  wit,  as  trustee  of  property  held  in  the  right  of  his  wife. 
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Mrs.  Mowry  owned  no  part  of  the  principal  of  the  estate  of 
David  Smith.  That  belonged  to  her  children.  It  was  the 
income  which  it  earned  that  was  bequeathed  to  her.  By  his  ap- 
pointment of  Johnson  and  Mowry  as  trustees,  with  power  to 
sell  and  invest,  the  testator  vested  the  legal  title  in  the  two 
trustees.  PeiTy  on  Trusts,  §  313 ;  Ohamberlain  v.  Thomp- 
soTit  10  Conn.,  244.  In  his  first  claim  the  defendant  asked 
the  court  to  rule  that,  on  the  facts,  Mowry  did  not  hold  the 
property  as  trustee  in  right  of  his  wife.  The  court  finds 
that  it  was  "  held  by  him  as  trustee  for  his  wife."  But  it 
also  finds  facts  which  clearly  show  that  this  cannot  be  true 
as  matter  of  fact,  and  as  a  ruUng  of  law  upon  all  the  facts  it 
is  erroneous.  It  is  found  that  the  stock  was  paid  for  out  of 
funds  belonging  to  an  entirely  different  trust,  and  it  will  not 
be  presumed  that  the  trustees  diverted  the  fund  in  their 
hands  from  its  legitimate  purpose. 

2.  Mowry  was  a  stockholder  of  record,  and  the  stock 
standing  in  his  name  on  the  books  of  the  corporation  was 
open  to  attachment  in  favor  of  his  creditors,  no  matter  in  what 
capacity  he  held  the  same.  The  books  and  records  deter- 
mine who  are  stockholders  for  the  time  being.  Thompson  on 
Liability  of  Stockholders,  §§  177,  179 ;  Northrop  v.  OuHis, 
5  Conn.,  254;  Dutton  v.  Conn.  Bank^  13  id.,  493;  Shipman 
V.  JEtna  Ins.  Co.,  29  id.,  245;  Litchfield  Bank  v.  Church,  id., 
137  ;  Colt  V.  Ives,  31  id.,  25 ;  StaU  ex  rel.  White  v.  Ferris,  42 
id.,  560 ;  Agricultural  Bank  v.  Burr,  24  Maine,  256 ;  Same 
V.  Wilson,  id.,  273 ;  Stanley  v.  Stanley,  26  id.,  191 ;  Upton 
V.  Tribilcock,  91  U.  S.  R.,  45 ;  Sanger  v.  Upton^,  id.,  66 ;  Web- 
ster V.  Upton,  id.,  65 ;  Chubb  v.  Upton,  95  id.,  665 ;  Pullman 
V.  Upton,  96  id.,  828 ;  National  Bank  v.  Case,  99  id.,  628 ; 
Johnson  v.  Lajlin,  103  id.,  800;  Reciprocity  Bank  case,  22  N. 
York,  9. 

3.  James  D.  Mowry,  trustee,  is  estopped  to  assert  title  in 
himself  or  to  deny  that  of  James  D.  Mowry.  When  the 
owner  of  property  in  any  form  clothes  another  with  the 
apparent  t^tle,  or  allows  him  to  appear  as  the  owner  or  as 
having  power  of  disposition  over  the  property,  parties  mis- 
led thereb}'  will  be  protected.     Their  rights  in  such  cases  do 
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not  depend  upon,  the  actual  title  or  authority  of  the  party 
with  whom  they  have  dealt,  but  tliey  are  derived  from  the 
act  or  omission  of  the  real  owner,  which  precludes  bira  from 
disputing,  as  against  them,  the  existence  of  the  title  or  power 
which  he  caused  or  allowed  to  appear  to  be  vested  in  the 
other  party.  Bigelow  on  Estoppel,  468;  Cowdrey  v.  Van- 
denhwrgh,  101  U.  S.  R.,  572 ;  McNeil  v.  Tenth  Nat.  Bank,  46 
N.  York,  325 ;  Leather  Manuf.  Bank  v.  Morgan,  117  U.  S. 
R.,  96;  Upton  Cases,  supra.  It  will  not  do  to  say  that 
Mowry,  being  a  trustee,  cannot  be  estopped  as  to  property 
held  for  his  cestui  que  trust.  Mowry,  trustee,  is  a  legal  per- 
son. Jackson,  Trustee,  v.  Hubbard,  36  Conn.,  10.  And  if, 
through  his  negligence  or  misconduct  as  a  trustee,  he  has 
misled  another  to  his  injury,  the  trustee  may  be  estopped. 
Perry  on  Trusts,  §§  416,  417.  And  if  any  loss  occurs  to  the 
cestui  que  trust  through  the  operation  of  the  estoppel,  the  trus- 
tee and  his  cestui  que  trust  must  settle  it  between  themselves. 
Thompson  on  Liability  of  Stockholders,  ^  179.  A  trustee 
must  be  held  to  a  reasonable  diligence  with  respect  to  the 
care  of  property  which  comes  into  his  hands  charged  with  a 
trust,  and  if  he  neglects  to  ascertain  facts  easily  within  his 
knowledge  by  the  exercise  of  ordinary  care,  he  is  responsi- 
ble for  such  neglect.  Perry  on  Trusts,  §  418.  It  is  plahi 
that  Mowry  as  trustee  must  know  what  Mowry  individu- 
ally knows.  Neither  can  think  or  act  or  intend  an  act 
without  the  knowledge  of  the  other.  On  principles  of  puli- 
lic  policy  the  creditors  of  Mowry  should  be  protecte<l. 
The  officers  of  corporations  who  make  sworn  certificates 
and  publish  them  to  the  world  in  the  performance  of 
a  statutory  duty  are  so  situated  that  the  public  have  a 
right  to  place  special  confidence  in  their  representations. 
Gen.  Stat.,  §§  1956,  1959;  Calhoun  y.  Richa:rdson,  30  Conn., 
210.  In  the  Upton  cases  above  cited  the  stockholder 
of  record  was  held  estopped  by  his  conduct,  and  liable 
as  a  stockholder  to  creditors  of  the  corporation.  If  Mowry, 
trustee,  had  knowledge  of  Mowry's  conduct  as  an  indi- 
vidual or  was  ignorant  of  it  as  a  result  of  his  own  want 
of  care,  he  cannot  be  heard  in  a  court  of  equity  to  set  up 
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tliat  ignorance  as  a  basis  for  bis  claim  for  equitable  relief. 
The  defendant  was  led  to  change  his  position  to  bis  injury. 
No  attachment  or  levy  would  bave  been  made  if  wbat  be 
now  alleges  to  be  true  had  been  shown  by  bis  sworn  certifi- 
cates. The  defendant  was  not  bound  to  look  beyond  the 
books  and  records  of  tbe  corporation  to  ascertain  the  owner- 
ship of  its  stock.  And  the  recorded  certificate,  under  oatb 
of  the  president  and  secretary,  was  presumably  a  correct 
statement  of  what  those  books  and  records  contained.  Gen. 
Statutes,  §  1956.  The  defendant  was  commanded  to  levy 
on  Mowry's  property,  and  he  took  the  course  of  a  reasonable 
man  ;to  ascertain  tbe  ownership  of  the  stock.  Northrop  v. 
Curtis^  6  Conn.,  254.  Failure  to  levy  under  the  circum- 
stances would  bave  been  negligence.  He  has  incurred  ex- 
penses and  is  subjected  to  suit,  and  he  will  be  injured  if  the 
facts  upon  the  faith  of  which  he  acted  are  disproved.  Drew 
V.  Kimball^  43  N.  Hamp.,  282.  The  usual  evidence,  and 
eveiy  evidence  of  title,  has  been  given  in  this  case,  and  it 
exhibits  Mowry  to  the  world  as  the  owner  of  $8,300  of  the 
stock.  To  hold  that  he  may  appear  thus  to  the  world  will 
be^  in  the  language  of  Judge  Hosmbb,  to  allow  false  colors 
to  be  displayed  and  a  hopeless  bankrupt,  by  a  credit  so 
derived,  to  defraud  mankind.  Starr  v.  Knox^  2  Conn.,  215. 
4.  The  plaintiff  has  adequate  remedy  at  law.  The  de- 
fendant is  liable  in  damages  for  conversion  if  he  seizes  the 
property  of  one  man  to  satisfy  the  debt  of  another.  DiUton 
V.  Conn.  Bank,  13  Conn.,  493 ;  Jofmaon  v.  Conn.  Bank^  21 
id.,  148. 

8. 1/acas^  for  the  appellee. 

Caepbntbb,  J.  On  the  21st  day  of  March,  1887,  there 
were  standing  on  the  books  of  a  joint  stock  corporation 
eighty-three  shares  of  the  stock  in  the  name  of  James  D. 
Mowry.  On  that  day  the  defendant,  as  sheriff  of  the 
CDunty,  having  levied  an  execution  on  the  stock,  posted  the 
same  for  sale.  Mowry,  claiming  that  he  held  the  stock  as 
trustee  for  his  wife,  and  that  it  was  stimding  in  his  name  by 


Digitized  by  VjOOQIC 


■  \t*-.' 


458  SEPTEMBER,  1889. 

Mowry  o.  Hawkins. 

mistake,  brought  a  suit  for  an  injunction  to  restrain  the  de- 
fendant from  selling  the  same.  There  was  a  judgment  for 
the  plaintiff  in  the  Superior  Court,  and  the  defendant 
appealed.' 

The  stock  was  purchased  with  funds  belonging  to  the 
estate  of  David  Smith,  deceased,  who  was  the  father  of  Mrs. 
Mowry,  and  died  testate.  By  his  will  he  gave  the  use  of 
his  estate  for  life  to  Mrs.  Mowry  and  the  remainder  to  her 
children.  Mowry  and  one  Johnson  were  executors  and 
trustees  under  the  will.  The  stock  was  sold  to  James  D. 
Mowry,  trustee,  and  he  was  appointed  attorney  to  make  the 
transfer  on  the  books.  When  the  transfer  was  made  and 
the  old  certificates  were  surrendered  and  a  new  one  taken, 
the  transfer  was  made  and  the  certificate  issued  to  James  D. 
Mowry  instead  of  James  D.  Mowry,  trustee.  He  did  not 
notice  the  mistake  at  the  time.  It  is  found  that  it  was  a 
mistake,  and  the  mistake  of  the  secretary,  and  that  Mowry 
*>  paid  nothing  for  the  same  out  of  his  individual  funds  or 
property,  and  that  the  stock  was  in  fact  held  by  him  as 
trustee  for  his  wife." 

The  first  question  aiisiiig  under  the  first  reason  of  appeal 
is,  whether  the  court  erred  in  not  ruling,  as  requested,  that 
James  D.  Mowry  did  not  hold  the  stock  as  trustee  of  the 
estate  of  E.  Louise  Mowry.  The  ground  of  this  claim  is 
that  Mrs.  Mowry  was  not  the  owner  of  the  stock,  that  it 
was  paid  for  by  the  executors  with  funds  of  the  Estate  of 
David  Smith,  and  hence  that  they  were  the  real  owners ; 
that  is,  that  Mowry  was  trustee  for  himself  and  his  co- 
executor  as  executors,  or  as  trustees  for  Mrs.  Mowry  as  to 
the  life  estate  and  for  her  children  as  to  the  remainder. 
Even  if  this  were  so  it  would  not  follow  that  the  defendant 
would  have  a  right  to  sell  it  for  the  benefit  of  a  creditor  of 
Mowry.  Its  only  effect  would  be  to  defeat  the  present  ac- 
tion on  a  technicality — a  result  we  should  be  loth  to  reach. 
But  we  are  disposed  to  take  a  different  view  of  the  case. 

We  do  not  deny  that  a  party  must  recover  in  the  capacity 
in  which  he  sues.  If  he  sues  as  trustee  for  his  wife  he  must 
show  a  right  to  recover  in  that  capacity.     In  this  case  wo 
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can  regard  him  as  her  trustee.  The  executors,  who  were 
also  trustees,  had  power  to  invest  the  estate.  They  invested 
a  portion  of  it  in  the  purchase  of  this  stock.  Instead  of 
taking  the  title  in  themselves  jointly  they  took  it  in  the 
name  of  James  D.  Mowry,  trustee.  The  transfer  does  not 
specify  whether  as  testamentary  trustee  or  as  a  statutory 
trustee  for  his  wife.  The  finding  however  makes  it  plain 
that  the  latter  was  intended.  No  question  is  made,  or  can 
be  made,  as  to  the  power  of  the  executors  to  make  the  in- 
vestment in  that  way.  Nor  can  we  see,  aside  from  the  mis- 
take of  the  secretary,  that  Mrs.  Mowry,  her  children,  or  the 
executors  will  be  harmed  by  it.  The  fact  that  she  did  not 
own  the  stock,  but  only  the  income,  cannot  have  the  effect 
in  law  to  prevent  him  from  being  her  trustee  in  respect  to 
the  stock  during  her  life.  It  was  legally  competent  there- 
fore for  the  court  to  find,  as  it  did  find,  and  it  is  strictly 
true,  that  he  is  her  trustee. 

Under  the  6th,  6th,  7th,  10th  and  11th  reasons  of  appeal, 
the  defendant  claims  that  the  stock  standing  in  the  name 
of  James  D.  Mowry  "  on  the  books  of  the  corporation,  was 
open  to  attachment  and  execution  in  favor  of  his  creditors, 
no  matter  in  what  capacity  he  held  the  same."  This,  as  a 
legal  proposition,  is  altogether  too  broad.  In  the  absence 
of  fraud  stock  may  stand  in  the  name  of  one  which  belongs 
to  another,  without  being  liable  to  attachment  for  the  debts 
of  the  nominal  owner.  That  must  be  so  as  to  all  creditors 
who  have  not  been  misled  or  deceived  by  it,  and  as  to  those 
who  are  advised  as  to  the  true  state  of  the  title. 

In  this  case  there  is  no  pretense  that  the  attaching  credi- 
tor had  been  misled  or  deceived,  and  it  is  admitted  that  the 
defendant,  who  may  fairly  be  regarded  as  the  creditor's 
agent  for  that  purpose,  was  notified  of  the  true  ownership 
of  the  property  soon  after  the  levy  of  the  execution. 

A  husband  who  is  trustee  for  his  wife  cannot  make  her 
property  liable  for  his  debts  simply  by  investing  it  in  his 
name.  A  public  statute  cannot  be  thus  easily  repealed  by 
one  who  may  have  an  interest  in  repealing  it. 

Under  the  8th  and  9th  reasons  of  appeal  the  defendant 
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claims  that  "  James  D.  Mowry,  trustee,  is  estopped  to  assert 
title  ill  himself  or  to  deny  that  of  James  D.  Mowry.'*  The 
argument  by  which  this  claim  is  supported  is  ingenious 
rather  than  sound.  The  question  is  not  whether  James  D. 
Mowry,  trustee,  is  estopped  by  his  acts  as  such,  but  whether 
E.  Louise  Mowry  is  estopped  by  the  acts  of  James  D. 
Mowry.  So  far  as  he  took  part  in  purchasing  the  stock  he 
acted  as  executor  of  David  Smith.  That  he  intended  that 
it  should  vest  in  himself  as  trustee  for  his  wife  cannot  be 
denied.  So  far  as  he  took  part  in  vesting  the  title  in  him- 
self, and  so  far  as  he  united  with/ the  secretary  in  making 
annual  reports  of  the  condition  of  the  corporation  to  the 
town  clerk,  he  was  acting  as  president  of  the  corporation. 
In  no  sense  was  he  then  acting  as  her  trustee,  and  we  fail  to 
see  that  he  did  any  act  as  such  by  which  she  can  be  es- 
topped. The  statute  provides  that  he  may  not  sell  his 
wife's  property  unless  she  joins  in  a  written  conveyance 
thereof.  It  is  difficult  to  see  how  a  sale  can  be  effected  by 
means  of  an  estoppel  against  her  will.  We  will  not  under- 
take to  say  that  there  can  be  no  case  in  which  it  can  be 
done.  It  is  enough  for  our  present  purpose  to  say  that  there 
is  no  estoppel  that  will  affect  her  in  this  case.  It  may  be 
true,  in  a  certain  sense  and  for  certain  purposes,  that  what 
he  knew  as  president  of  the  corporation  he  knew  also  as 
an  individual  and  as  trustee;  but  that  is  an  insufficient 
reason  for  depriving  her  of  her  property. 

Under  the  18th  reason  of  appeal  the  defendant  claims 
that  the  plaintiff  has  adequate  remedy  at  law.  This  claim 
does  not  seem  to  be  seriously  pressed.  But  if  it  is,  it  is 
enough  perhaps  to  say  that  it  does  not  appear  to  have  been 
made  in  the  court  below,  and  under  the  rule  cannot  of  right 
be  claimed  here.  But  aside  from  that,  this  is  an  action 
by  a  trustee  to  protect  the  rights  of  parties  beneficially 
interested.  A  destruction  or  radical  change  of  the  trust 
property  may  be  prejudicial  to  those  interests,  inasmuch  as 
an  action  for  damages  may  be  a  very  inadequate  remedy. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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New  Haren  Co.,  Juue  T.,  1889.    Andrews,  C.  J.,  Gabpenteb,  Pardee, 
LooMis  and  Bbardslbt,  Js. 

A  conspiracy  to  commit  theft  is  not  merged  in  the  theft  when  actually 
committed,  and  may  be  punished  as  a  distinct  offense. 

[Argued  June  14th — decided  September  9th,  1889.] 

Complaint  to  the  City  Court  of  tlie  city  of  New  Haven 
against  the  present  defendant  and  Mary  Reese  for  a  conspir- 
acy to  commit  the  crime  of  theft.  The  defendants  were 
found  guilty  in  that  court  and  appealed  to  the  Court  of 
Common  P^eas  of  New  Haven  County.  The  present  de- 
fendant was  tried  to  the  jury  in  that  court  on  the  plea  of 
"not  guilty/'  before  Beming^  J.  The  jury  returned  a  ver- 
dict of  ''  guilty,"  and  the  defendant  appealed  to  this  court. 
The  case  is  fully  stated  in  the  opinion. 

J.  JET.  Wehb^  for  the  appellant. 

It  having  clearly  appeared  in  the  trial  below  that  the 
goods,  the  conspiracy  to  steal  which  was  charged,  were  act- 
ually stolen,  and  the  conspiracy,  if  one  existed,  had  been 
fully  accomplished,  the  defendant  claimed  that  the  conspiracy 
had  become  merged  in  the  felony,  and  no  longer  existed  as 
a  separate  and  distinct  offense.  She  therefore  requested 
the  court  to  charge  the  jury  as  follows :  "  Under  the  law  of 
this  state  a  conspiracy  to  commit  the  crime  of  theft  is  a  mis- 
demeanor, while  the  crime  of  theft  itself  is  a  felony ;  and 
the  law  is  so  that  if  the  conspiracy  is  actually  consummated 
and  the  theft  is  actually  committed,  then  the  conspiracy  is 
merged  in  the  theft,  and  the  accused  cannot  lawfully  be  con- 
victed of  conspiracy.  Where  the  felony  is  in  fact  committed 
a  conspiracy  to  commit  such  felony  cannot  be  indicted  and 
punished  as  a  distinct  offense.'*  But  the  court  declined  to 
charge  as  requested,  and  charged  the  jury,  in  substance,  that 
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unless  they  found  the  defendant  had  been  actually  convicted 
and  punished  for  the  theft,  they  could  nevertheless  find  her 
guilty  of  the  conspiracy.  The  law  contended  for  by  the 
defendant  is  clearly  stated  in  2  Swift  Dig.,  369,  as  f9llow8: 
"  When  a  felony  or  n^isdemeanor  is  in  fact  cammittedy  a  con- 
spiracy to  commit  such  felony  or  misdemeanor  cannot  be 
indicted  and  punished  as  a  distinct  offense."  See  also  Com- 
manwealth  v.  Kingsbury^  5  Mass.,  106.  In  the  case  of  a  con- 
spiracy to  commit  ^felony  this  proposition  so  far  as  we  can 
find  has  never  been  overruled  or  qualified;  most  certainly 
not  in  Connecticut.  The  English,  and  some  American 
courts,  have  however  made  a  distinction  between  the  case 
of  a  ijonspiracy  to  commit  a  misdemeanor^  and  a  conspiracy 
to  commit  sl  felony.  It  has  been  held  that,  while  in  the  case 
of  a  conspiracy  to  commit  ^felony^  it  has  nev«r  been  doubted 
that  the  conspiracy  merged,  yet  in  the  case  of  a  conspiracy 
to  commit  a  misdemeanor^  the  conspiracy  would  not  merge. 
And  this  is  so,  because  in  the  one  case  the  conspiracy,  be- 
ing itself  a  mere  misdemeanor,  becomes  extingui&hed  by  the 
greater  offense,  while  in  the  latter  case  both  the  conspiracy 
and  the  contemplated  offense  being  of  the  same  grade,  the 
one  does  not  out-shadow  the  other.  This  distinction  has 
been  learnedly  considered  in  the  following  cases.  People  v. 
3fa^Agr,  4  Wend.,  265 ;  /S^ate  v.  3furray,  15  Maine,  100 ;  StaU 
V.  Mayherry^  48  id.,  219;  People  v.  Richards^  1  Mich.,  216; 
State  V.  Noyes^  25  Verm.,  421.  If  the  contemplated  offense 
is  a  felony  and  is  in  fact  consummated,  the  conspiracy  is 
merged  and  ceases  to  exist  as  a  separate  and  distinct  offense. 
2  Swift  Dig.,  859  ;  Commonwealth  v.  Kingsbury^  5  Mass.,  106 ; 
Commonwealth  v.  Blackburn^  1  Duvall,  4 ;  Elsey  v.  State^  47 
Ark.,  572 ;  Carson  on  Conspiracies,  188,  191,  223. 

The  question  is  not  a  merely  technical  one,  but  of  sub- 
stantial merit ;  and  the  charge  and  rulings  of  the  court  below 
resulted  in  serious  injustice  to  the  defendant.  The  court 
refusing  to  charge  as  requested,  the  jury  consequently  pro- 
nounced her  guilty,  and  the  court  sentenced  her  to  six 
months'  imprisonment,  and  a  fine  of  $200.  We  have  there- 
fore  this  state  of  affairs.     A  person  who  has  stolen  a 
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dozen  neckties  of  the  value  of  six  dollars,  for  which  offense 
the  maximum  penalty  could  have  be^n  only  thii-ty  days' 
imprisonment  and  seven  dollars  fine,  is,  because  she  planned 
and  formed  the  intent  to  steal  them  in  company  with  an 
associate,  subjected  to  a  term  of  imprisonment  six  times  as 
long,  and  a  fine  nearly  thirty  times  as  great.  And  more 
than  this,  if  the  charge  of  the  court  was  correct  under  which 
she  was  convicted  of  conspiracy,  she  might  have  been  law- 
fully sentenced  to  five  years'  imprisonment  in  the  state 
prison,  and  a  fine  of  $500.  Gen.  Statutes,  §  1642.  And 
still  further,  having  suffered  this  extreme  penalty  for  the 
conspiracy,  she  would  still  be  liable  to  a  prosecution  for  the 
theft  itself,  and  compelled  to  pay  the  severest  penalty  there- 
for ;  for  it  is  evident  that  when  informed  against  for  the 
theft,  it  would  be  useless  for  her  to  plead  a  former  conviction 
for  the  offense  of  conspiracy  to  commit  the  theft. 

2.  The  court  erred  in  imposing  sentence.  For  conspiring 
to  steal  goods  of  the  value  of  six  dollars  the  accused  was 
sentenced  to  six  months'  imprisonment  and  a  fine  of  $200. 
For  the  theft  itself  she  could  only  receive  a  sentence  of  thirty 
days'  imprisonment  and  a  fine  of  seven  dollars.  "  It  never 
can  be  maintained  that  an  attempt  to  commit  an  offense 
should  be  punished  with  greater  severity  than  if  actually 
perpetrated.  It  is  contraiy  to  the  genius  of  our  laws,  to  the 
just  proportion  which  it  has  been  the  endeavor  of  the  legis- 
lature always  to  maintain  between  criminals  and  their  pun- 
ishments." Scott  V.  The  Commonwealth^  6  Serg.  &  R.,  226 ; 
Hartman  v.  The  Commonwealth,  5  Penn.  St.,  60, 67.  The  lat- 
ter case  was  one  of  conspiracy,  and  in  referring  to  the  former 
case  with  approval  the  court  says : — "  An  attempt  to  commit 
an  offence  shall  never  be  punished  more  severely  than  the 
perpetration  of  it.  A  conspiracy  is  even  less  than  an  attempt, 
and  it  was  an  error  to  impose  on  it  a  greater  punishment 
than  the  statute  law  annexed  to  the  offense  itself." 

0-.  M,  Chinn^  for  the  State,  cited — State  v.  Shepard^  7  Conn., 
64 ;  State  v.  Bradley^  48  id.,  535 ;  Commonwealth  v.  Bean^ 
109  Mass.,  849 ;  Regina  v.  Button^  11  Queen's  Bench,  929. 
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^*  Andrews,  C.  J.    The  appellant,  together  with  one  Mary 

jf^  Reese,  was  informed  against  in  the  criminal  side  of  the 

?*  .  Court  of  Common  Pleas  in  New  Haven  County  for  the 

i';  ofltense  of  conspiracy.     The  information  charged  "that  on 

f/  or  about  the  tliird  day  of  April,  1889,  at  the  city  of  New 

Haven,  Mary  Reese  and  Jennie  Setter,  both  transient  per- 
sons temporarily  residing  in  said  city,  with  force  and  arms  did 
then  and  there  wickedly,  designing  and  intending  to  commit 
the  crime  of  theft  therein,  fraudulently,  maliciously  and  un- 
lawfully conspire,  combine,  confederate  and  agree  together 
between  themselves  to  enter,  and  did  enter,  the  store  of  F.  M. 
Brown  &  Company  of  said  city  of  New  Haven  and  there  situ- 
ate, in  which  store  were  deposited  goods,  wares  and  merchan- 
dise, the  proper  estate  of  the  said  F.  M.  Brown  &  Codipany, 
with  intent  then  and  there  in  the  said  store  aforesaid  to  commit 
the  crime  of  theft,"  &c.  In  brief,  the  information  charges 
that  the  persons  therein  named  conspired  to  steal  generally 
in  the  store  of  F.  M.  Brown  &  Co. — possibly  all  the  goods 
in  that  store ;  at  any  rate  so  many  of  the  goods  as  they  might 
be  able  to  lay  their  hands  on. 

The  appellant  had  a  separate  trial,  was  convicted  and  sen- 
tenced, and  has  appealed  to  this  court.  Upon  her  trial  the 
State,  for  the  purpose  of  proving  the  combination  between 
herself  and  her  companion,  and  for  the  purpose  of  proving 
the  intent  alleged,  offered  evidence  which  tended  to  show 
that  the  accused  actually  stole  twelve  neckties  of  the  value 
of  fifty  cents  each,  in  the  store  of  F.  M.  Brown  &  Co. 
There  was  no  evidence  of  any  other  stealing  in  the  store. 

The  counsel  for  the  appellant  asked  the  court  to  instruct 
the  jury  as  follows : — "  Under  the  laws  of  this  state  a  con- 
spiracy to  commit. the  crime  of  theft  is  a  misdemeanor,  while 
the  crime  of  theft  itself  is  a  felony,  and  that  the  law  is  so  that 
if  the  conspiracy  is  consummated  and  the  theft  is  actuall}' 
committed,  then  the  conspiracy  is  merged  in  the  theft  and 
the  accused  cannot  lawfully  be  convicted  of  conspiracy ;  that 
where  the  felony  is  in  fact  committed  a  conspiracy  to  commit 
such  felony  cannot  be  indicted  and  punished  as  a  distinct 
offense.    If  you  find,  therefore,  from  the  evidence,  that  the 
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crime  which  it  is  alleged  the  accused  conspired  to  commit, 
to  wit,  the  theft  of  the  goods,  the  property  of  F.  M.  Brown 
&  Co.,  was  in  fact  consummated  and  the  theft  was  actually 
committed,  your  verdict  must  be  that  the  accused  is  not 
guilty  of  the  offense  for  which  she  is  now  on  trial.*'  The 
court  did  not  so  charge  the  jury. 

The  only  question  argued  before  the  court  is,  whether  or 
not  the  crime  of  conspiring  to  steal,  as  set  forth  in  the  in- 
formation, was  merged  in  the  ciime  of  the  actual  theft  of 
which  evidence  appeared  on  the  trial.  In  the  reasons  of  ap- 
peal the  question  is  stated  thus: — The  court  erred  while 
stating  to  the  jury  that  ^'  if  the  overt  act  has  been  carried 
into  execution  and  the  offense  has  been  punished  once  it 
cannot1)e  punished  a  second  time  ; "  and  in  not  ako  instruct- 
ing the  jury,  as  requested  by  the  defendant,  "  that  when  the 
felony  is  in  fact  committed  a  conspiracy  to  commit  such 
felony  cannot  be  indicted  and  punished  as  a  separate  of- 
fense." 

The  broad  claim  of  the  appellant  is,  that  if  the  crime  to 
commit  which  the  conspiracy  is  formed  is  actually  com- 
mitted, then  the  conspiracy  is  merged  in  the  committed 
crime  and  ceases  itself  to  be  a  crime  at  all.  It  is  admitted, 
however,  that  if  the  contemplated  crim^  be  of  that  class  of 
crimes  called  misdemeanors,  the  conspiracy  is  not  merged ; 
and  that  in  a  case  where  there  is  a  conspiracy  to  commit  a 
misdemeanor  and  the  misdemeanor  is  actually  committed, 
the  offender  may  be  punished  for  the  conspiracy  and  for 
the  misdemeanor  also.  But  it  is  insisted  that  if  the  con- 
templated crime  is  of  that  class  called  felonies,  then  if  the  fel- 
x>ny  is  actually  committed  the  conspiracy-is  merged  and  no 
longer  exists  as  a  separate  and  distinct  offense.  Put  in  its 
simplest  form  the  argument  is  this: — Conspiracy  is  a  misde- 
meanor; theft  is  a  felony;  a  misdemeanor  is  a  less  crime 
than  a  felony,  and  so  in  a  case  where  there  is  a  conspiracy  to 
commit  a  theft,  that  crime  being  a  felony,  and  the  theft  is 
actually  committed,  the  less  offense  is  merged  in  the  greater. 

Stated  in  this  way  the  argument  seems  quite  imposing. 
The  force  of  the  argument  comes  largely  from  the  use  of 
Vol.  Lvn. — 80 
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the  word  ^^  felony,"  and  in  giving  to  it  the  same  meaning  it 
had  in  the  common  law.  Originally  the  term  imported  all 
those  offenses  of  which  the  feudal  consequence  was  the  for- 
feiture of  all  the  offender's  land  and  goods ;  to  which,  in 
later  times,  capital  or  other  punishment  was  sometimes 
added.  In  American  law  the  word  has  no  clearly  defined 
meaning  except  as  it  is  given  a  meaning  by  some  statute. 
In  Massachusetts  there  is  a  statute  which  enacts  that  any 
crime  punishable  by  death  or  imprisonment  in  the  state 
prison  is  a  felony,  and  that  no  other  ciime  shall  be  so  con- 
sidered. There  is  a  similar  statute  in  New  York  and  in 
some  of  the  other  states.  In  Swift*s  System,  published  in 
the  year  1796,  (vol.  2,  pages  884  and  885,)  the  learned  au- 
thor says : — *^  Felony,  according  to  the  English  law,  signifies 
some  crime  the  punishment  of  which  is  a  forfeiture  of  estate ; 
but  in  common  consideration  it  is  a  capital  crime.  In  this 
state,  in  the  title  of  two  statutes,  the  word  ^  felonies  ^  is  used. 

*  *  *  The  word  is  never  introduced  into  the  body  of  any 
statute,  and  is  applied  to  the  description  of  crimes  not  capi- 
tal and  for  which  there  is  no  forfeiture  of  estate.  It  is 
therefore  apparent  that  this  word  cannot  be  used  in  the 
same  sense  and  for  the  same  crimes  as  in  England ;  nor  does 
it  with  precision  C9mprehend  any  class  or  description  of 
crimes.  A  word  of  such  uncertain  meaning  ought  to  be 
banished  from  a  code  of  laws,  for  nothing  produces  greater 
confusion  and  perplexity  than  the  use  of  terms  to  which  no 
precise   and   clear  idea  can   be  affixed.  •  •  •  The   word 

*  feloniously '  is  used  in  indictments  for  all  capital  crimes 
and  for  many  not  capital,  as  for  theft;  but  as  'felonious' 
in  an  indictment  can  mean  nothing  more  than  *  criminal  * 
and  does  not  designate  the  nature  or  the  class  of  the  crime, 
it  may  be  deemed  unnecessary  and  immaterial  and  ought  to 
be  exploded  by  our  courts." 

Since  the  time  when  Judge  Swift  wrote  the  word  "fel- 
ony" has  disappeared  from  the  statute,  although  the  word 
"  f clonic »usly"  is  still  used  in  indictments  and  informations. 
And  while  it  is  still  true  that  this  word  does  not  with  preci- 
sion comprehend  any  class  or  description  of  crimes  in  Con- 
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necticut  law,  it  may  be  pretty  safely  asserted  that  petty  lai^ 
ceny  is  not  a  felony  in  this  state. 

The  earliest  American  case  cited  by  the  counsel  for  the 
appellant  in  support  of  their  claim  of  merger  is  Oommonr 
wealth  y.  King%bury^  5  Mass.,  106.  In  that  case  the  court 
say : — "  We  have  considered  this  case  and  are  of  opinion 
that  the  misdemeanor  is  merged.  Had  the  conspiracy  not 
been  effected  it  might  have  been  punished  as  a  distinct  of- 
fense ;  but  a  contrivance  to  commit  a  felony  and  executing 
the  contrivance  cannot  be  punished  as  an  offense  distinct 
fi-om  the  felony,  because  the  contrivance  is  a  part  of  the 
felony  when  committed  pursuant  to  it.  The  law  is  the  same 
respecting  misdemeanors.  An  intent  to  commit  a  misde- 
meaner  manifested  by  some  overt  act,  is  a  misdemeanpr,  but 
if  the  intent  be  carried  into  execution  the  offender  can  be 
punished  but  for  one  offense." 

This  case  is  the  authority  given  for  the  dictum  in  2 
Swift's  Digest,  page  859,  and  it  is  the  leading  if  not  the 
only  authority  for  the  decision  in  every  one  of  the  oases 
cited  on  the  appellant's  brief.  It  is  noticeable  that  Judge 
Swift,  while  giving  the  case  above  nanied  as  authority  for 
the  law  that  a  conspiracy  merges  in  a  felony,  in  almost  the 
very  next  sentence  on  the  same  page  repudiates  that  case, 
80  far  as  it  says  that  a  conspiracy  will  merge  in  a  misde- 
meanor, although  the  reasons  given  by  the  judge  who  gave 
the  opinion  in  that  case  for  the  merger  in  a  misdemeanor 
are  the  same  as  for  a  felony.  In  this  respect  all  the  cases 
cited  follow  Judge  Swift.  They  reject  the  reasoning  in  the 
Massachusetts  case  when  it  applies  to  a  misdemeanor,  and 
adopt  it  when  it  applies  to  a  felony. 

Mr.  Bishop  in  his  Treatise  on  the  Criminal  Law,  7th  edition, 
section  814,  after  discussing  the  rule  that  a  conspiracy  merges 
in  a  felony,  remarks : — "  The  doctrine,  the  reader  perceives, 
is  contrary  to  just  principle ;  it  has  been  rejected  in  England, 
and  though  there  may  be  states  in  which  it  is  binding  on  the 
courts,  it  is  not  to  be  deemed  the  general  American  law." 
Prof.  Wheaton,  Crim.  Law,  8th  ed.,  section  1844,  says: — "The 
technical  rule  that  a  misdemeanor  always  sinks  in  the  felony 
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when  the  two  meet,  has  in  some  instances  been  recognized 
in  this  country,  though  without  good  reason.  •  •  •  And  in 
several  of  our  courts  a  disposition  has  been  exhibited  to 
reject  the  doctrine  in  all  cases."     See  cases  cited  below. 

In  England  the  doctrine  that  a  conspiracy  to  commit  a 
felony  is  merged  in  the  felony  itself,  has  been  expressly 
rejected.  Lord  Dekhan,  in  rendering  the  judgoaent  of  the 
Court  of  Queen's  Bench  in  Regina  y.  Buttouy  11  Queen's 
Bench,  929,  said : — "  A  misdemeanor  which  is  a  part  of  a 
felony  may  be  prosecuted  as  a  misdemeanor,  though  the 
felony  has  been  completed."  The  case  was  one  where  the 
defendants  were  charged  with  a  conspiracy  to  commit  a 
theft,  and  the  evidence  tended  to  show  that  the  theft  had 
been  actually  committed.  Regina  v.  NeaU^  1  Denison's 
Crown  Cas.,  36,  is  to  the  same  effect. 

If  a  conspiracy  to  commit  a  felony  is  regarded  as  an  at- 
tempt to  commit  that  felony,  then  the  authorities  yery 
largely  preponderate  to  the  effect  that  there  is  no  merger. 
State  y.  Shepard^  7  Conn.,  64 ;  Commonwealth  y.  Walker^ 
108  Mass.,  309;  Commonwealth  y.  Dean,  109  Mass.,  349; 
Bamett  y.  The  People,  64  111.,  325 ;  Bonsall  V.  The  State,  85 
Ind.,  460 ;  The  People  y.  Bristol,  23  Mich.,  118;  The  People 
V.  Smith,  67  Barb.,  46 ;  OommonweeUth  y.  McPike,  8  Cush., 
181. 

That  one  criminal  offense  may  sometimes  be  merged  in 
another  is  doubtless  true.  The  principles  upon  which  the 
doctrine  of  merger  seems  to  rest  are  that  the  offense  merged 
is  lesser  than  the  one  in  which  it  is  merged,  and  that  the 
ingredients  of  the  smaller  one  are  so  identical  with  the  ingre- 
dients of  the  larger  that  when  both  haye  been  committed 
they  cannot  in  reason  and  justice  be  separated;  so  that  to 
punish  an  accused  in  such  a  case  for  both  offenses  would  be 
in  effect  to  punish  the  same  act  twice.  In  the  case  aboye 
cited  of  Commonwealth  y.  Kingsbury,  the  reasons  given  seem 
to  treat  the  conspiracy  as  the  beginning  of  the  yeiy  act  the 
ending  of  which  was  the  felony  or  the  misdemeanor.  "  There 
is  at  common  law  a  wide  distinction  between  a  felony  and  a 
misdemeanor.    It  affects  alike  the  punishment,  the  proced- 
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ure,  and  several  rules  governing  the  crime  itself.  Out  of 
the  distinction  grows  the  doctrine  that  the  same  precise  act 
viewed  with  reference  to  the  same  consequences,  cannot  be 
both  a  felony  and  a  misdemeanor, — a  doctrine  which  applies 
only  when  the  same-  precise  act  constitutes  both  ofiFenses.'' 
1  Bishop  Cr.  Law,  (7th  ed.,)  section  787. 

^  It  is  supposed  that  a  conspiracy  to  commit  a  crime  is 
merged  in  the  crime  when  the  conspiracy  is  executed.  This 
may  be  so  wl^en  the  crime  is  of  a  higher  grade  than  the  con- 
spiracy and  the  object  of  the  conspiracy  is  fully  accomplished; 
but  a  conspiracy  is  only  a  misdemeanor,  and  when  its  object 
is  only  to  commit*  a  misdemeanor  it  cannot  be  merged. 
When  two  crimes  are  of  equal  grade  there  can  be  no  legal 
technical  merger."     The  People  v.  Mather^  4  Wend.,  266. 

To  make  these  principles  available  for  the  appe1^ant  it 
must  be  shown  that  the  conspiracy  of  which  she  was  con- 
victed is  a  crime  of  a  lesser  grade  than  the  larceny  which  she 
claims  was  proved.  In  the  absence  of  statutory  graduation 
there  is  no  test  by  which  to  determine  the  grade  of  crimes 
other  than  the  punishment  which  may  be  inflicted.  Conspir- 
acy may  be  punished  by  imprisonment  in  the  state  prison  for 
a  term  not  exceeding  five  years  and  by  a  fine  not  exceeding 
five  hundred  dollai*s.  Larceny  to  any  value  less  than  fifteen 
dollars  can  be  punished  by  no  more  than  thirty  days  in  the 
county  jail  and  a  fine  of  not  more  than  seven  dollars.  By 
this  test  conspiracy  is  much  the  greater  crime. 

Nor  are  the  ingredients  of  conspiracy  the  same  as  of  theft. 
TheA;  may  be  committed  by  one  person  as  well  as  by  two  or 
more ;  it  i*equires  some  physical  act  in  the  nature  of  a  tres^ 
pass  by  which  the  possession  of  the  thing  stolen  is  taken  from 
the  owner,  and  the  act  must  be  accompanied  by  the  intent 
of  the  thief  to  deprive  the  owner  of  his  property.  On  the 
other  hand  conspiracy  cannot  be  committed  except  by  two 
or  more  persons.  It  is  the  agreeing  or  confederating  to- 
gether by  two  or  more  persons  to  commit  some  crime  or  nns- 
demeanor.  Such  confederation  or  agreement  is  itself  the 
offense.  Unlike  theft  no  ovei-t  act  is  necessary,  the  unhiw- 
ful  agreement  makes  the  crime,  and  it  iscomplete  the  moment 
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the  agreement  is  entered  into.  State  v.  Glidden^  55  Coim^ 
46 ;  Cammonwealthy.  Eastman^  1  Gush.,  228.  Its  legal  char- 
acter depends  neither  upon  that  which  actually  follows  it 
nor  upon  that  which  is  intended  to  follow  it ;  it  is  the  same 
whether  its  object  be  accomplished  or  abandoned.  It  may 
be  followed  by  one  overt  act,  or  a  series,  but  as  an  offense  it 
is  complete  without  them.  Bex  v.  BUpaly  3  Barrow,  1820; 
Hex  V.  Kimherty^  1  Levins,  62.  It  is  an  offense  falling  withr 
in  that  part  of  the  criminal  law  which  seeks  to  pi-event  the 
commission  of  crimes.  "  The  unlawful  confeoeracy  is  there- 
fore  punished  to  prevent  the  doing  of  any  act  in  the  execu- 
tion of  it."  2  Swift's  Digest,  850.  It'  is  a  distinct  offense 
well  known  to  the  criminal  law,  depending  upon  clear  prin- 
ciples, and  having  characteristics  and  ingredients  which  separ 
rate  it  from  all  other  crimes;  an  offense  the  criminality  of 
which  is  not  to  be  measured  by  the  criminality  of  its  object. 
Amos's  Science  of  Law,  256.  ^  The  confederacy  of  several 
persons  to  effect  any  injurious  object  creates  such  a  new  and 
additional  power  to  cause  injury  as  requires  criminal  re- 
straint, although  none  would  be  necessary  were  the  same 
thing  proposed  or  even  attempted  to  be  done  by  any  person 
singly.  A  solitary  offender  may  be  easily  detected  and  pun- 
ished. But  combinations  against  law  are  always  dangerous 
to  the  public  peace  and  to  private  security.  To  guard 
against  the  union  of  numbers  to  effect  an  unlawful  design  is 
not  easy  and  to  detect  and  punish  them  is  often  difficult.'* 
Commonwealth  v.  Judd^  2  Mass.,  137. 

Upon  the  whole  examination  we  are  of  opinion,  upon'prin- 
ciple  as  well  as  upon  authority,  that  this  conviction  for  a 
conspiracy  to  commit  theft  ought  to  be  sustained,  although 
the  evidence  by  which  it  was  proved,  proved  also  that  the 
theft  had  been  actually  committed. 

There  is  no  error  in  the  judgment  appealed  &om. 

In  this  opinion  the  other  judges  concurred. 
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Patrick   Woods  m.  Mibczyslas   J.   Bbzbzinsei  and 

ANOTHER. 

Kew  Haven  Oa,  June  T.,  1880.    Andki^ws,  C.  J.,  Oabpentsb,  Pabdbk, 
Looms  and  Beabdslby,  Js. 

In  a  snit  brought  before  a  Justice  of  the  peace  the  rett(m  day  was  the  sec- 
ond day  of  February,  but  the  copy  left  with  the  defendant  in  service 
was  so  badly  written  that  he  could  not  tell  wliether  the  figure  was 
"2d"  or  "3d."  The  third  however  was  Sunday,  and  the  defendant 
could  easily  have  ascertained  the  day  intended  by  a  careful  reading  of 
the  whole  copy  or  by  inquiry  of  the  officer  or  the  magistrate.  Held  that 
the  defendant  was  bound  to  take  reasonable  measures  to  ascertain  the 
day  intended. 

The  defendant  did  not  appear  on  the  return  day  and  judgment  was  rendered 
against  him  by  the  justice  upon  default.  Upon  a  suit  brought  by  him 
for  an  injunction  against  the  levy  of  the  execution  issued  on  the  Judg- 
ment, it  was  held  that  it  ought  not  to  be  granted. 

Where  a  first  execution  is  found  to  be  so  defective  as  to  be  invalid,  It  may 
be  treated  as  void,  and  anotlier  issued. 

And  where  a  second  execution  is  issued  the  omission  of  the  statement  that 
it  is  an  aUcLS  execution,  does  not  invalidate  it. 

[Argued  June  14th— decided  September  9th,  188d.] 

Suit  for  an  injunction  to  restrain  the  levy  of  an  execution ; 
brought  to  the  District  Court  of  Waterbury,  and  heard  be- 
fore Cawell^  J.  Facts  found  and  judgment  rendered  for  the 
defendants,  and  appeal  by  the  plaintiff.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

0.  G.  Boot,  for  the  appellant. 
JJ.  O* Flaherty,  for  the  appellees. 

Carpenter,  J.  A  justice  of  the  peace  rendered  a  judg- 
ment against  the  plaintiff  and  issued  an  execution.  The 
plaintiff  brought  this  suit  to  restrain  the  levy  of  it.  The 
court  below  rendered  judgment  for  the  defendants  and  the 
plaintiff  appealed. 

The  first  question  arises  under  the  plaintiff's  claim  that 
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he  had  no  notice  of  the  return  day  of  the  original  suit.  A 
copy  of  the  complaint  was  duly  left  with  the  plaintiff.  The 
return  day  was  in  fact  on  the  second  day  of  February,  1889. 
The  copy  was  so  badly  written  that  he  could  not  tell  whether 
it  was  the  second  or  third  day.  By  comparing  it  with  other 
parts  of  the  copy  he  could  have  told.-  Besides  the  third  was 
on  Sunday.  He  made  no  effort  to  ascertain  the  correct  day 
until  after  the  judgment  was  rendered. 

The  court  found  that  the  complaint  was  properly  served, 
and  that  the  defendant  in  the  suit  was  guilty  of  negligence 
in  not  trying  to  ascertain  the  return  day  if  he  was  in  doubt. 
This  is  assigned  as  a  reason  of  appeal. 

The  ru^ng  of  the  court  was  clearly  right.  The  plaintiff 
was  bound  to  take  reasonable  measures  to  ascertain  the  re- 
turn day.  A  careful  reading  of  the  copy  would  have  told 
him,  especially  as  the  third  was  Sunday.  Inquiry  of  the  offi- 
cer, or  a  letter  to  the  justice,  would  have  obtained  the  desired 
information.  Common  prudence  suggests  that  some  such 
measure  should  have  been  taken. 

The  refusal  to  hear  evidence  as  to  the  meritsof  the  plaint- 
iff's defense  at  the  time  when  it  was  offered  was  not  ob- 
jectionable. That  was  only  material  in  case  there  was  no 
service.  As  there  was  service  he  had  allowed  the  time  for 
making  his  defense  to  go  by. 

The  execution  was  against  the  body  of  the  plaintiff.  It 
commanded  the  officer  to  aiTest  the  body  of  the  plaintiff  and 
**  dispose  of  the  same  according  to  law."  The  officer  who 
had  it  to  serve,  and  each  of  the  parties  to  it,  with  his  coun- 
sel, met  and  discussed,  among  other  things,  tlie  validity  of 
the  execution.  When  they  separated  tlje  plaintiff  was  al- 
lowed to  gt)  his  own  way.  That  execution  was  returned  or 
destroyed,  and  the  justice,  without  noticing  it  or  referring 
to  it,  issued  another.  Before  the  officer  could  serve  that 
further  proceedings  were  arrested  by  this  suit  and  an  injunc- 
tion. 

On  the  trial  below  a  question  was  made  whether  there 
was  an  arrest  under  the  fii-st  execution ;  and  if  there  was, 
it  was  claimed  that  the  second  was  illegal  and  would  not 
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justify  an  arrest.  The  court  overruled  that  olaiitit  and  that 
is  assigned  as  error.  The  court  finds  that  there  was  in  fact 
no  arrest.  It  is  unnecessary  to  consider  what  would  have 
been  the  legal  consequences  if  an  arrest  had  been  made. 

The  fact  that  in  issuing  the  second  execution  tlie  first  was 
not  noticed  is  of  no  consequence.  If  the  first  was  so  defec- 
tive as  to  be  illegal,  as  claimed,  then  it  was  properly  treated 
as  void.  If  not  void,  still  the  omission  to  notice  or  to  state 
that  the  second  was  an  alias^  did  not  invalidate  the  second. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Charles  F.  Setchel  and  another.  Administrators, 
vs.  Eleanor  C.  Keigwin. 

New  London  Co.,  Hay  T.,  1889.    Andbbws,  C.  J.,  Cabpektbb,  LoomSy 
Tobbangb  and  F.  B.  Hall,  Js. 

It  is  competent  in  all  cases,  and  in  some  highly  expedient,  for  the  court  not 
only  to  discuss  tlie  evidence  hut  to  express  its  opinion  upon  its  weight, 
without  however  directing  the  jury  how  to  find  tlie  facts;  aud  tliis  is  a 
righ^  necessarily  limited  only  hy  its  own  discretion. 

The  account  books  of  a  deceased  person  in  wliich  the  entries  are  in  his  own 
handwriiiiig,  are  admissible  in  a  suit  to  recover  the  amount  of  an  ac- 
count, as  written  entries  of  a  deceased  person,  under  Gen.  Statutes, 
$1094. 

As  a  matter  of  law  there  is  no  presumption  as  to  the  correctness  of  sudi 
entries,  nor  as  to  the  weight  to  be  given  lliem.  Tliey  may  have  much 
or  little  weight  or  no  weiglit  at  all,  as  the  triers  shall  deteruiine  hi  view 
of.  all  the  evidence. 

In  a  suit  by  the  administrators  of  a  deceased  person  upon  an  account  for 
goods  sold  found  upon  the  books  of  the  decedent  in  his  own  handwrit- 
ing, in  wliich  the  defendant  denied  having  had  the  articles  cliarge<l,  the 
Judge,  after  stating  the  conflicting  claims  of  the  parties,  said  to  the 
Jury: — **  After  all,  you  will  have  to  fall  back  tipon  the  circumstances 
attending  these  transactions,  and  from  the  inferences  that  may  reason- 
ably be  di'awn  from  them  arrive  at  your  conclusion;  remembering  that 
the  burden  is  upon  the  plaintiffs  to  prove  their  claim  by  a  preponder- 
ance of  evidence,  aud  that  in  the  absence  of  contradiction  or  explana^ 
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tion,  or  of  suspicion  cast  upon  their  accuracy  by  the  books  theniselTet 
or  from  extraneous  ci^umstaiices,  entries  of  tliis  sort,  apparently  made 
,in  the  ordinary  course  of  business,  are  presumptively  coiTcct.  That 
such  a  suspicion  attaches  to  this  account  the  defendant  claims  to  have 
shown,  and  it  is  for  you  to  say  from  all  the  evidence  submitted  to  you 
whether  the  account  is  a  just  one."  Held  that  the  jury  could  not  have 
understood,  from  the  whole  charge  taken  together,  that  as  matter  of 
Uw  there  was  a  presumption  in  favor  of  the  correctness  of  such  writ- 
ten entries,  and  that  the  instruction  was  not  open  to  exception. 

[Argued  May  29th— decided  September  9th,  18S9.] 

Action  by  the  administrators  of  the  estate  of  Denison  P. 
Coon  to  recover  tiie  amount  of  an  account  charged  against 
the  defendant  on  the  books  of  the  intestate  ;  brought  to  the 
Court  of  Common  Pleas  in  New  London  County,  and  tried 
to  the  jury  before  Crumps  J, 

Coon,  the  intestate,  had  kept  a  grocery  store  in  Norwich, 
where  the  defendant  also  resided,  and  after  his  death  the 
account  was  found  by  his  administrators  upon  his  books,  in 
his  own  handwriting,  and  a  transcript  of  it  in  the  same 
handwriting  on  separate  sheets  of  paper,  the  whole  amount 
charged  being  $116.27.  The  administrators  had  no  other 
knowledge  with  regard  to  the  matter,  and  two  clerks  who 
had  been  in  the  employ  of  Coon  testified  that  they  never 
knew  that  the  .account  or  any  part  of  it  stood  upon  his 
books.  There  were  various  circumstances  tending  tci  throw 
suspicion  upon  the  account,  but  it  is  not  necessary  to  the 
present  purposes  of  the  case  that  they  be  stated. 

The  defendant  claimed,  and  offered  evidence  to  prove, 
that  she  was  in  the  habit  of  paying  for  all  groceries  as  they 
were  sold  and  delivered  to  her.  And  she  insisted  that  be- 
cause this  was  her  habit,  and  she  had  never  lieen  informed 
by  the  decedent  that  she  owed  this  account,  she  could  not 
have  owed  it,  though  admitting  that  she  could  not  remem- 
ber as  to  any  individual  item  of  the  account.  The  defend- 
ant claimed  on  the  trial  that  all  the  charges  on  the  plaintifiTs 
book  for  the  twelve  years  were  put  there  wrongfully.  She 
also  claimed  that  the  evidence  adduced,  and  the  circum- 
stances of  the  case  showed  that  Coon  made  up  the  account 
fraudulently. 
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The  court  charged  the  jury  as  follows  : — "  The  pleadings 
in  this  case  present  a  very  simple  issue,  and  it  is  not  neces- 
sary that  I  say  more  than  a  few  words  to  you  about  it.  The 
plaintiffs,  as  administrators,  are  suing  for  the  balance  of  a 
book  account  against  the  defenditnt.  Tlie  books  of  the 
decedent  have  been  put  in  evidence,  and  will  be  submitted 
for  your  inspection  in  the  jury  room.  They  show  a  balance 
due  of  $116.27.  The  account  covers  a  period  froni  Decem- 
ber 11,  1875,  to  September  12,  1887,  and  the  entries  are  ad- 
mittedly in  the  handwriting  of  Mr.  Coon,  and  apparently 
made  in  the  ordinary  course  of  business.  By  our  law  this 
class  of  evidence,  to  wit,  the  books  and  memoranda  of  de- 
ceased pei*sons,  as  the  best,  and  often  the  only  evidence  that 
a  case  of  this  sort  is  susceptible  of,  are  admissible.  In  the 
absence  of  the  person  who  made  the  entries,  the  books  are, 
to  a  certain  extent,  his  voice  speaking  to  you,  but  they  are 
to  be  taken  with  caution  as  against  positive  evidence,  and 
to  be  viewed  in  the  light  of  all  the  surrounding  circum- 
stances. The  plaintiffs  also  claim  that  these  books  are  to  an 
extent  corroborated  by  a  declaration  made  by  Mr.  Coon  to  his 
clerk,  last  winter,  that  he  had  a  bill  against  the  defendant. 

^*  The  defendant,  on  her  part,  testifies  that  she  was  a  cash 
customer,  that  she  did  not  know  and  never  was  informed 
that  any  bill  against  her  existed,  that  none  was  ever  pre- 
sented to  her,  and  that  to  the  best  of  her  belief  she  does  not 
owe  it.  She  does  not,  however,  say  that  she  recollects  that 
she  either  did  not  have,  or  has  paid  for,  the  several  items  of 
the  bilL  It  would  be  manifestly  impossible  for  the  best 
memory  to  recall  these  various  items  of  an  account  running 
for  twelve  years,  so  that  after  all  you  will  have  to  fall  back 
upon  the  circumstances  surrounding  these  transactions,  and 
from  the  inferences  that  may  reasonably  be  drawn  from 
them  arrive  at  your  conclusion  ;  remembering  that  the  bur- 
den is  on  the  plaintiffs  to  prove  their  claim  by  a  preponder- 
ance of  evidence,  and  that  in  the  absence  of  contradiction, 
explanation,  or  of  some  suspicion  cast  upon  their  accuracy 
by  the  books  themselves,  or  from  extraneous  circumstances, 
entries  of  this  sort,  apparently  made  in  the  ordinary  course 
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of  business,  are  presumptively  correct.  That  such  a  sus- 
picion attaches  to  this  account  the  defendant  claims  to  have 
shown,  and  it  is  for  you  to  say,  gentlemen,  from  all  Uie  evi- 
dence submitted  to  you,  whether  the  account  is  a  just  one 
and  remains  unsatisfied  or  not,  and  accordingly  frame  your 
•verdict." 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  full 
amount  of  the  account,  and  the  defendant  appealed,  on  the 
ground  of  error  in  the  charge. 

W.  IT.  Shieldsy  for  the  appellant. 

1.  The  finding  shows  that  there  was  no  evidence  when  the 
book  entries  were  made  and  that  every  witness  first  knew  of 
the  account  after  the  death  of  the  deceased.  The  law  con- 
siders it  a  circumstance  affording  ground  for  credit  to  a 
party's  books  that  they  have  been  made  in  the  ordinary 
course  of  business.  1  Greenl.  Ev.,  §  117.  What  the  plaint- 
iffs in  that  regard  failed  to  show  in  evidence,  the  judge 
tmce  stated  to  the  jury  as  a  fact,  namely,  ^^  that  the  book 
account  was  apparently  made  in  the  ordinary  course  of  busi- 
ness." In  so  doing  the  judge  stated  a  fact  in  support  of  the 
pkintiffs'  case  and  against  the  defendant,  which  the  defend- 
ant was  powerless  to  repeL 

2.  The  introduction  of  the  book  account  was  permitted 
by  Gen.  Statutes,  §  1094.  At  common  law  that  evidence 
was  inadmissible.  Smith  v,  Vincent^  15  Conn.,  12.  It  was 
the  purpose  of  our  legislature  in  permitting  entries  to  be 
used  as  evidence,  that  they  should  have  no  su{)eradded 
weight  or  force.  The  nature  and  infirmities  of  the  pai-ty's 
own  book  account  were  not  changed  by  permitting  it  to  be 
evidence.  The  book  account  was  still  open  to  every  obvious 
consideration  of  weakness  and  unreliability  that  attached  to 
it  befoi'e  the  statute  was  passed.  Indeed,  the  original  stat- 
ute (Com p.  of  1854,  p.  94,)  permitting  the  account  to  be 
ptft  in  evidence,  provided  in  express  terms  that  the  evidence 
should  be  "  subject  in  regard  to  weiglit  and  credit  to  the 
rules  under  which  the  testimony  of  parties  and  other  inter- 
ested evidence  is  received."     Moreover  the  defendant  de- 
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nied  the  correctness  of  this  account  throughout  the  trial. 
The  court  should  not,  therefore,  have  instructed  the  jury  as 
matter  of  law,  that  this  book  account  was  presumptively  cor- 
rect.  It  was  a  question  of  fact  peculiarly  for  the  jury  to 
say  whether  this  book  account  established  the  debt  or  not. 
Gen.  Statutes,  §  1101 ;  1  Swift's  Dig.,  799.  The  law,  in- 
stead  of  presuming  a  book  account  to  be  correct  and  trne, 
distinctly  distrusts  such  evidence.  Being  the  act  of  the 
party  himself  it  is  received  with  great  caution,  but  still  it 
may  be  seen  and  weighed  by  the  jury.  1  Greenl.  Ev., 
§  118.  And  again  Judge  Swift  says :  "  Though  the  party 
is  permitted  to  testify  to  support  his  own  account,  yet  every 
possible  controlling  circumstance  is  required  to  give  the  ac- 
count credit."  1  Swift's  Dig.,  752.  But  the  judge  went 
farther  than  that,  for  he  put  the  burden  of  explaining  the 
plaintiffs'  books  on  the  defendant,  by  saying  that  ^^  in  the 
absence  of  contradiction  or  explanatioii,  etc.,  the  books 
are  presumptively  correct."  It  was  an  explanation  by  the 
defendant  that  was  intended  by  the  court  and  understood 
by  the  jury,  for  an  explanation  by  the  plaintiff  of  his  own 
books  would  never  be  expected  to  detract  from  their  trust- 
worthiness. There  is  no  principle  of  law  that  requires  a 
defendant  to  explain  the  plaintiff's  acts. 

8.  The  court,  in  instructing  the  jury  that  "  the  plaintiffs 
also  claim  that  these  books  are  to  an  extent  corroborated  by 
k  declaration  made  by  Mr.  Coon  to  his  clerk  last  winter,  that 
he  had  a  bill  against  the  defendant,"  gave  legal  sanction  to 
that  claim.  The  law  simply  allows  the  entries  and  declara- 
tions of  deceased  persons  to  be  put  in  evidence.  The  repe- 
tition of  the  entry  and  the  repetition  of  the  declaration  by 
the  deceased  is  in  no  sense  a  corroboration  of  them. 

4.  There  was  but  one  way  that  a  person  could  speak  to 
the  jury  concerning  the  case.  That  was  in  court,  as  a  wit- 
ness, and  under  oath.  When  the  court  told  the  jury  that, 
'^  in  the  absence  of  the  person  who  made  the  entries,  the 
books  are,  to  a  certain  extent,  his  voice  speaking  to  you," 
the  jury  must  have  understood  that  the  books  had  practi- 
cally the  support  that  would  come  from  the  deceased's  oath 
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to  them  in  court ;  especially  as  the  court  made  no  distinc- 
tion as  to  evidence  of  books  standing  alone  and  books  sup- 
ported by  the  person's  oath  who  made  the  entries. 

J.  J.  Dewumd^  for  the  appellees. 

Andrews,  C.  J.  Each  of  the  errors  assigned  in  this  case  is 
a  portion  of  the  charge  of  the  judge  to  the  jury.  It  is 
claimed  that  each  whs  improper  and  erroneous. 

The  charge  connisted  wholly  of  a  discussion  and  com- 
ments upon  the  evidence  which  was  before  the' juiy.  The 
account  books  of  the  plaintiffs'  decedent  had  been  laid  in 
and  were  evidently  in  the  presence  of  the  judge  and  the 
jury  at  the  time  he  was  speaking.  The  case  turned  upon 
tlieir  correctness,  and  in  reference  to  these  books  and  to  the 
evidence  which  had  been  offered  by  the  parties  the  judge 
used  the  language  which  is  complained  of.  "  It  is  compe- 
tent in  all  cases,  and  in  some  highly  expedient,  for  the  court 
not  only  to  discuss  but  to  expiess  its  opinion  upon  the  weight 
of  the  eviilence,  without  however  directing  the  jury  how  to 
find  the  facts  ;  and  this  is  a  right  necessarily  limited  only  by 
its  own  discretion."  Storrs,  J.,  in  First  Baptist  Church  v. 
Bouse,  21  Conn.,  167. 

All  the  expressions  of  the  charge  contained  in  the  several 
assignments  of  error  fall  clearly  within  the  rule  so  laid  down 
by  Judge  Storrs,  except  the  second  one,  which  requires  a 
somewhat  more  careful  examination.     It  is  that  ^'  in  the  a1> 
sence  of  contradiction,  explanation,  or  some  suspicion  cast 
upon  their  accuracy  by  the  books  themselves,  or  from  ex- 
traneous circumstances,  entries  of  this  sort,  made  in  the 
ordinary  course   of  business,  are  presumptively  correct.'' 
The  account  books  of  Mr.  Coon  had  been  put  in  evidence.  | 
The  entries  therein  were  in  his  handwriting.     He  was  dead.  . 
They  were   admissible   therefore,  not  because   they  were  i 
proved  by  the  oath  of  the  person  who  made  them,  but  be-  i 
cause  they  were  the  written  entries  of  a  deceased  person  * 
and  so  admissible  under  section  1094  of  the  Gen.  Statutes.   ; 
If  from  the  language  quoted  the  court  could  have  been  un- 
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dei-stood  by  the  jury  as  laying  down  a  rule  of  law  as  to  the  ' 
weight  to  be  given  to  entries  of  this  sort,  then  it  was  clearly  * 
wrong.  As  matter  of  law  there  is  no  presumption  as  to  the 
correctness  of  these  entries,  nor  is  there  any  presumption 
that  they  are  incorrect.  The  statute  makes  the  written  en-; 
tries  of  deceased  persons  admissible  in  evidence  in  certain 
cases,  but  does  not  fix  any  degree  of  weiglit  to  be  given 
them.  They  may  have  much  or  little  weiglit,  or  no  weight 
at  all,  as  the  jury,  or  other  trier,  shall  determine  in  view  of 
all  the  circumstances.  In  the  nature  of  things  some  entries 
would  be  much  more  likely  to  produce  conviction  than 
others,  not  as  matter  of  law  but  as  matter  of  fact.  Entries 
made  in  regular  books  of  account,  in  regular  and  consecu- 
tive order,  apparently  in  a  due  and  orderly  course  of  busi- 
ness, with  successive  dates,  intermingled  with  other  entries 
which  appeared  fair,  without,  interlineation,  erasure  or 
change,  and  when  there  were  no  extraneous  circumstances 
to  excite  suspicion,  would  be  entitled  to  much  greater  weight 
as  evidence  than  entries  in  which  none  or  few  of  these  char-  / 
actei-ifetics  were  present.  Such  entries  might  fairly  be  said 
to  be  presumptively  correct ;  not  because  there  is  any  rule 
of  law  to  that  effect,  but  because  the  enumerated  circum- 
stances would  create  that  presumption.  Precisely  this  is 
the  effect  of  the  quoted  portion  of  the  charge  when  read  in 
connection  with  what  precedes  and  follows  it.  Earlier  in 
the-charge  the  court  had  called  the  attention  of  the  jury  to 
the  circumstances  from  which  the  plaintiffs  claimed  that  the 
entries  were  corroborated,  and  also  to  those  from  which  the 
defendant  claimed  that  the  entries  were  rendered  suspicious, 
and  then  told  them  that,  from  all  the  circumstances  sur- 
rounding the  transaction  and  from  the  inferences  reasonably 
to  be  drawn  therefrom,  they  were  to  arrive  at  their  conclu- 
sion. And  this  was  substantially  repeated  later  in  the 
charge.  Under  this  instruction  of  the  court  each  juror 
must  of  necessity  have  determined  for  himself  whether  these 
corroborating  circumstances  existed  or  not.  If  they  did  ex- 
ist then  the  presumption  of  which  the  court  spoke  would 
also  exist.    ^^  This  rule  controls  the  decisions  of  men  in  de- 
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termining  questions  of  fact  for  their  own  purposes :  no  oon-» 

f-  trary  rule  can  be  laid  down  for  the  guidance  of  a  jury.*' 

fi  Lillibridge  v.  Barber^  66  Conn.,   869.    See  also  Fitch  v. 

n  *  Waite,  6  Conn.,  122 ;  DexUr  v.  McCready,  64  id.,  171 ;  Cam- 

3i  8toek*s  Appeal  from  Comini$8ioner$y  66  id.,  214;  Bawell  v. 

^.  Fuller' 9  Estate,  69  Verm.,  688 ;  Cheenleqf  v.  Birth,  9  Peters, 

f-  292. 

?^  We  think  the  court  could  not  have  been  misunderstood, 

*^*-  and  that  there  is  no  error. 

:^  III  this  opinion  the  other  judges  concurred,  except  Cab- 

5/  PBNTBR,  J.,  who  dissented. 
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67  480  Lotns  Cohn  vs.  Samuel  L.  Nobton. 

75  482 
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'  New  Haven  Co.»  June  T.,  1880.    Ajtdbbws,  0.  J.,  Oabpbntbb,  Pabdkk, 

LooMiB  and  Beasdslst,  Js. 

The  mle  of  damages  for  the  hreach  of  a  contract  is — (1)  the  damages  that 
would  arise  naturally  and  generally  from  such  a  hveach  of  contract;  or 
(2)  if  the  special  circumstances  under  which  the  contract  was  made 
were  stated  at  the  time  and  known  to  both  parties,  then  the  amount  of 
injury  which  would  ordinarily  follow  from  a  Inreach  of  the  contract 
under  those  special  circumstances.  .... 

There  may  however  be  cases  in  which,  from  the  nature  of  the  transaction 
or  the  character  of  the  business  in  which  the  party  is  engaged,  a  prom- 
ise may  be  implied  to  use  the  ntmost  diligence  in  the  performance  of 
the  duty  undertaken.  In  such  cases  the  law  will  notrequire  that  the 
party  be  specially  informed,  but  will  deem  him  to  have  contemplated 
the  importance  of  the  business  and  hold  him  responsible  accordingly. 

Profits  that  are  lost  by  a  breach  of  contract  are  in  some  cases  recoverable 
where  they  are  definite  and  certain,  but  otherwise  where  they  are  not. 

The  defendant  made  a  lease  to  the  plaintiff  of  a  store,  then  occupied  by 
another  tenant  under  an  unexpired  lease  covering  a  part  of  the  time 
for  which  the  place  was  leased  to  the  plaintiff,  and  the  occupant  re- 
fused to  give  up  possession.  In  a  suit  against  the  lessor  for  damages, 
It  was  held — 

1.  That  it  was  not  the  duty  of  the  plaintiff  at  his  own  expense  to  take 

measures  to  gain  possession. 

2.  That  the  defendant  was  liable  to  more  than  nominal  damages.  . 
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3.  That  the  plaintiff  was  entitled  to  recover  certain  rent  paid  in  advance, 

the  difference  between  the  rent  agreed  to  be  paid  and  the  value  of  the 
term,  and  such  special  damages  as,  under  the  rule  above  stated,  he 
might  show  that  he  was,  in  the  circumstances,  entitled  to. 

4.  That  such  expenses  as  the  plaintiff  had  incurred  in  preparing  to  occupy 

the  premises,  after  he  had  been  informed  that  the  tenant  in  possession 
refused  to  surrender  them,  were  Incurred  in  bad  faith,  and  could  not 
be  recovered ;  and  that  they  could  not  be  recovered  in  any  case  if  they 
were  unreasonable. 

[Argued  June  ISth— decided  September  13th,  1889.] 

Action  for  damages  for  the  breach  of  a  contract  to  deliver 
to  the  plaintiff  the  possession  of  certain  premises  leased  to 
him  by  the  defendant;  brought  to  the  Court  of  Common 
Pleas  in  New  Haven  County,  and  tried  to  the  court  before 
Deminff^  J.     The  following  facts  were  found  by  the  court : 

On  and  prior  to  the  18th  day  of  August,  1888,  the  plaint- 
iff Cobn  was  at  work  as  a  foreman  in  the  clothing  estab- 
lishment of  M.  &  L.  Cohn,  in  the  city  of  New  York,  and 
was  receiving  $35  a  week  for  his  services. 

On  that  day  he  made  a  written  contract  with  Norton,  the 
defendant,  who  resides  in  the  city  of  Meriden  in  this  state, 
by  which  Norton  leased  to  Cohn  a  certain  dwelling  house 
and  store  in  Meriden,  and  agreed  to  give  possession  on  the 
first  day  of  September,  1888. 

The  lease  described  the  premises  as  "  a  certain  dwelling 
house  and  store  of  the  lessor  in  Meriden,  to  be  used  for  the 
purpose  of  a  clothing  and  men's  furnishing  store,  for  one 
year  from  September  Ist,  1888,  at  a  monthly  rent  of  fifty 
dollars."  It  also  provided  that  the  lessee  should  have  the 
privilege  of  renewal  on  the  same  terms  for  three  years. 

At  the  time  of  executing  the  lease  one  Alexander  was 
occupying  the  store,  but  Cohn  was  not  informed  that  he  had 
a  lease  of  the  store,  and  did  not  in  fact  know  that  he  had 
any  right  in  or  claim  to  the  store  at  the  time  he  accepted 
the  lease. 

It  appears  however,  and  the  court  finds  as  a  fact,  that 
Norton,  on  the  31st  day  of  January,  1885,  leased  the  same 
store  to  Alexander,  by  a  written  lease  duly  signed  and  wit- 
VoL.  Lvn. — 31 
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nessed ;  that  Alexander  entered  into  possession  of  the  store 
and  had  occupied  it  ever  since  and  was  occupying  it  under 
the  lease  on  the  18th  day  of  August,  1888,  at  the  time  the 
lease  was  made  and  executed  to  Cohn.  The  lease  to  Alex- 
ander was  for  one  year,  but  he  had  held  over  since  the 
expiration  of  the  year,  paying  the  rent;  the  lease  providing 
that  he  might  have  four  additional  years  upon  a  monthly 
hiring  and  the  same  monthly  rent, 

,  Immediately  after  the  lease  to  Cohn  was  signed  and 
delivered,  he  proceeded  to  New  York  and  hired  clerks  to 
work  for  him  in  pis  store  in  M eriden,  and  agreed  with  them 
for  their  salary,  and  that  they  should  commence  work  on 
the  first  day  of  September,  1888.  He  also  hired  a  person 
to  purchase  goods  for  him ,  and  to  assist  in  purchasing  goods, 
and  with  the  buyer  so  hired  commenced  to  purchase  goods 
to  be  delivered  in  Meriden  on  the  first  day  of  September, 
1888.  The  plaintiff  purchased  goods  for  the  store  to  the 
amount  of  $6,942.34. 

On  August  24th  the  plaintiff  received  a  letter  from  Nor- 
ton, in  which  the  latter  informed  him  that  Alexander 
claimed  the  right  to  keep  possession  under  his  lease  and 
expressed  his  great  disappointment  at  not  being  able  to 
deliver  possession  at  the  time  agreed.  Some  further  corres- 
pondence took  place  between  the  parties,  Norton  writing 
on  the  26th  of  August  that  he  was  doing  all  he  could  to 
arrange  the  matter,  and  Cohn  writing  him  on  the  27th  of 
August :  '*  As  I  am  now  situated  I  am  on  the  fence,  it  being 
high  time  for  me  to  buy  goods  and  I  don't  know  what  to  do 
about  it.  Please  give  me  some  definite  information  by 
return  of  mail."  But  it  was  not  till  the  last  day  of  Septem- 
ber, 1888,  that  the  defendant  told  the  plaintiff  absolutely 
that  Alexander  refused  to  leave  and  that  he  could  not  have 
the  store.  At  the  time  the  plaintiff  took  the  lease  he  paid 
the  defendant  one  month's  rent  in  advance,  for  the  month  of 
September,  amounting  to  $50,  and  the  last  of  September 
tendered  the  defendant  a  further  sum  of  $50,  for  the  rent  in 
advance  for  the  month  of  October.     The  defendant  refused 
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to  accept  the  rent  for  the  month  of  October,  and  offered  to 
return  the  $50  paid  for  the  rent  for  September. 

At  an  interview  between  them  near  the  end  of  Septem- 
ber, the  defendant  said  to  the  plaintiff  that  he  would  see 
if  he  could  buy  Alexander  off,  and  the  defendant  replied 
"  If  you  are  going  to  pay  damages  to  any  one,  you  had  bet- 
ter pay  them  to  me,  for  my  disappointment  and  loss."  The 
defendant  claimed  fi-om  this  conversation  that  the  court 
ought  to  find  that  he  had  acted  in  good  faith,  and  that  the 
plaintiff  was  prevented  from  taking  possession  of  the  store 
by  the  refusal  of  Alexander  to  quit  possession.  But  the 
court  found  that  the  defendant  made  no  effort  at  any  time 
or  in  any  way  to  secure  possession  of  the  store ;  that  neither 
before  nor  after  giving  the  lease  to  the  plaintiff  did  the 
defendant  see  or  attempt  to  see  Alexander ;  that  he  was  not 
prevented  by  the  plaintiff  from  making  any  arrangement 
with  Alexander  he  thought  best  for  his  interests,  to  gain 
possession  of  the  store,  in  any  other  way  than  the  statement 
of  the  plaintiff  that  if  he  was  to  pay  damage  to  any  one  it 
should  be  to  him,  the  plaintiff ;  that  the  defendant  caused 
the  plaintiff  to  believe  he  could  have  the  store  at  an  early 
day,  and  did  not  tell  him  he  could  not  have  it  until  about 
the  first  of  October. 

Upon  the  trial  the  defendant  further  claimed  that  to  enti- 
tle the  plaintiff  to  recover  substantial  damages  he  must  first 
show  that  he  had  made  diligent  effort  to  find  another  suita- 
ble store  and  had  failed  to  find  one.  At  the  time  the  plaint- 
iff hired  the  store  he  had  but  little  money  of  his  own.  His 
brother,  M.  L.  Cohn,  a  merchant  of  New  York,  guaranteed 
the  payment  of  the  rent,  and  also  agreed  to  become  secu- 
rity for  the  payment  of  the  goods  which  the  plaintiff  bought. 

The  plaintiff  at  the  time  of  taking  the  lease  was  unmar- 
ried, but  had  contracted  to  marry  about  the  middle  of  Sep- 
tember. An  important  element  which  led  to  the  taking 
of  the  lease  was  a  suite  of  rooms  over  the  store,  which  were 
leased  to  the  plaintiff  with  the  store,  and  which  he  intended 
to  use  as  a  dwelling  house.  It  was  important  that  the  plaint- 
iff should  have  a  store  situated  as  this  one  was,  with  rooms 
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available  for  a  tenement  over  it,  so  that  he  might  be  near  his 
business,  and  so  that  his  wife  might  manage  his  business  for 
him  in  his  absence ;  and  it  was  further  necessary  to  find  a 
store  satisfactory  in  rent  and  location  to  M.  L.  Cohn,  his 
brother,  who  was  to  furnish  the  capital  and  guanintee  the 
payment  for  the  goods.  The  defendant  proved  that  there 
were  in  the  city  of  Meriden  eight  stores  vacant  at  different 
tilnes  after  the  first  of  September.  Some  of  these  stores 
were  examined  by  the  plaintiff  and  his  brother,  and  some  of 
them  were  not  known  to  them.  The  plaintiff  also  examined 
stores  in  several  cities  and  tf>wns  of  adjacent  states,  but  did 
not  find  any  store  which  would  accommodate  himself  and 
his  family,  and  which  was  satisfactory  in  rent  and  in  loca- 
tion to  himself  and  his  brother,  until  about  the  1st  of  Jan- 
uary, 1889,  when  they  found  a  store  in  the  city  of  New 
Haven  which  could  be  leased  from  May  1st,  1889,  and 
which  they  did  lease  from  and  after  that  date. 

In  looking  for  a  store  in  Meriden  the  plaintiff  searched 
carefully  for  vacant  stores,  and  saw  the  owner  of  one  or 
more  stores  which  he  learned  were  to  rent,  and  in  company 
with  his  brother,  M.  L.  Cohn,  and  a  friend  who  became 
afterwards  his  father-in-law,  looked  for  and  examined  stores 
in  Meriden,  but  did  not  inquire  for  stores  of  ^ny  real  estate 
agent  in  the  city. 

The  defendant  thereupon  claimed  that  the  plaintiff  had 
pot  used  reasonable  diligence  to  procure  another  store ;  but 
the  court  found  that  the  plaintiff  had  used  reasonable  and 
great  effort  to  find  another  store  which  was  suitable  for  him- 
self and  family,  and  suitable  and  proper  for  his  business  and 
means,  but  that  he  was  unable  to  find  such  a  store  until  be 
secured  the  one  mentioned. 

At  the  time  the  defendant  informed  the  plaintiff  that  he 
could  not  have  the  store,  the  former  had  on  hand  about 
$6,900  worth  of  goods,  which  he  had  purchased  for  the 
fall  trade,  expecting,  according  to  his  lease,  to  place  them 
in  the  store  on  the  first  day  of  September.  These  goods 
were  rapidly  depreciating  in  value;  the  plaintiff  had  no 
store  nor  place  to  expose  them  for  sale,  and  could  not  seU 
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them  at  wholesale,  although  he  tried  to  do  so.  He  there- 
upon made  an  arrangement  with  the  parties  from  whom  hiB 
had  originally  purchased  them  to  take  them  back  upon  the 
payment  of  a  certain  sum  for  loss,  damage  and  depreciation 
in  value.  The  plaintiff  was  also  obliged  to  pay  a  further 
sum  of  money  to  be  released  from  contracts  he  had  made 
with  clerks  employed  by  him  between  the  18th  and  24th  of 
August.  The  plaintiff  claimed  upon  the  evidence  that  he 
was  entitled  to  damages  as  follows :  1st.  For  violation  of 
contract,  in  not  deliveiding  to  him  possession  of  the  store 
on  September  1st,  1888,  as  agreed.  2d.  For  amount  paid  to 
clerks  for  release  from  contracts.  8d.  For  amount  paid 
merchants  to  take  back  goods  bought  and  for  depreciation 
on  the  goods.  4th.  For  expenses  while  trying  to  find  another 
store.  6th.  For  the  loss  of  time  at  $36  per  week  from  the 
1st  day  of  September  until  the  trial  of  the  cause. 

The  defendant  objected  to  the  introduction  of  all  evi- 
dence upon  any  of  these  claims,  but  the  court  admitted  the 
evidence  upon  them  all,  and  the  defendant  duly  excepted. 

In  deciding  the  cause  the  court  struck  out  all  the  evi- 
dence relative  to  the  first,  fourth  and  fifth  claims,  and  disal- 
lowed the  claims,  and  rendered  judgment  for  the  plaintiff 
to  recover  as  follows:  For  rent  paid  to  the  defendant  in 
advance,  $60 ;  for  cash  paid  clerks  to  secure  release  of  con- 
tract, $80 ;  for  cash  paid  merchants  for  return  of  goods  and 
depreciation  in  their  value,  $686.36;  and  rendered  judgment 
for  the  plaintiff  to  recover  from  the  defendant  $716.36  dam- 
ages and  the  costs  of  suit.  The  defendant  appealed  to  this 
court. 

(?.  A.  Fay,  for  the  appellant. 

1.  The  defendant  having  acted  in  good  faith  in  making 
the  lease  to  the  plaintiff,  and  being  unable  to  deliver  posses* 
sion  simply  because  the  tenant  in  possession  held  over  and 
refused  to  surrender  the  premises,  and  there  being  no  cove- 
nant for  quiet  possession  or  enjoyment,  he  was  under  no  obli- 
gation to  put  the  plaintiff  into  possession,  and  the  remedy 
of  the  latter  was  solely  against  the  tenant  holding  over. 
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Gano  V.  Vanderveer^  34  N.  Jer.  Law,  298;  Gardiner  v. 
KeUltas,  3  HiU,  830;  TnUl  v.  Granger,  8  N.  York,  115, 119; 
McAlpin  V.  Woodruff,  11  Ohio  St.,  120;  Baugher  y.  Wilkins, 
16  MaryL,  35;  Sigmimd  v.  Howard  Bank,  29  id.,  824;  iTain- 
Uton  V.  (7ttft«,  4  Mass.,  849;  Dudley  v.  FollioU,  8  T.  R.,  584  ; 
Piatt  on  Gov.,  314;  Taylor's  Land.  &  Tenant,  §§  808,  812; 
Rawle  on  Gov.  for  Title,  194. 

2.  If  we  are  wrong  in  tliis,  yet  the  plaintiff  is  entitled  to 
nominal  damages  only,  the  defendant  having  acted  in  good 
faith.  MeClowry  v.  Crogan,Zl  Pjenn.  St.,  22;  McNair  v. 
Compton,  35  id.,  28;  Baldwin  v.  Munn,  2  Wend.,  400 ;  KeJr 
ley  V.  IhUch  Church  of  ScheTiectady,  2  Hill,  116  ;  Cockcroft  v. 
N.  York  ^  Harlem  B.  B.  Co.,  69  N.  York,  203 ;  Flureau  v. 
Thamhill,  2  W.  Bla.,  1078. 

8.  If  more  than  nominal  damages  can  be  recovered  then 
the  correct  rule  of  damages  is,  the  difference  between  the 
yearly  value  of  the  premises  and  the  rent  under  the  lease. 
Sedgw.  on  Dam.,  (4th  ed.,)  215,note;  Rawle  on  Gov.  for  Title, 
255;  Taylors  Land.  &  Ten.,  §  817 ;  Trull  v.  Granger,  8  N. 
York,  119 ;  Hardy  v.  Nelson,  27  Maine,  525.  Remote  and 
uncertain  damage  cannot  be  recovered.  2  Greenl.  Ev.,  §  256 ; 
5  Am.  &  Eng.  Encyclopedia  of  Law,  15 ;  Sedgw.  on  Dam., 
(4th  ed.,)  80  and  note,  125 ;  Fox  v.  Harding,  7  Gush.,  522 ; 
Goddard  v.  Barnard,  16  Gray,  207 ;  Kelley  v.  Dutch  Ckurch 
of  Schenectady,  2  Hill,  116 ;  Masterton  v.  Mayor  ^c,  of 
Brooklyn,  7  id.,  72 ;  Bitner  v.  Brovgh,  11  Penn.  St.,  127  ; 
Hertzog  v.  Hertzog,  84  id.,  418;  Hadley  v.  Baxendale,  9 
Exch.,  841 ;  Portman  v.  Middleton,  4  Gom.  Bench,  N.  S.» 
822 ;  Vtcan  v.  Wilcox,  2  Smith  Lead.  Gas.,  465.  The  damages 
claimed  for  loss  in  settling  for  goods  bought,  and  with  clerks 
hired,  are  too  remote.  Williams  v.  Oliphant^  8  Ind.,  271  ; 
Hughes  v.  Hood,  50  Misso.,  850 ;  Moreland  v.  Metz,  24  W. 
Virg.,  119, 141 ;  Bohrecht  v.  Marling,  29  id.,  765,  770 ;  Peters 
V.  McKeor^  4  Denio,  546 ;  Bender  v.  Fromberger,  4  Dallas 
441 ;  Dimmick  v.  Lockwood,  10  Wend.,  142 ;  Greene  v.  Toll- 
man, 20  N.  York,  195 ;  Woodbury  v.  Jones,  44  N.  Hamp., 
206 ;  Goodwin  v.  Francis,  L.  R.,  5  Gom.  Pleas,  295 ;  Poun- 
sett  v.  Fuller,  8  J.  Scott,  660;  Hodges  v.  Earl  of  lAtehfield^ 
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1  Bing.  N.  C,  492;  HiUiard  on  Vendors,  109;  Rawle  on 
Gov.  for  Titles,  295. 

JR.  S.  Pickett^  for  the  appellee. 

The  chief  reasons  of  appeal  shown  by  the  record  relate  to 
the  admission  of  evideuce  by  the  court  below  as  to  the 
character  and  amount  of  damage  to  the  plaintiff,  claimed  to 
have  resulted  from  the  non-performance  by  the  defendant 
of  the  conditions  of  the  contract  on  his  part  to  be  per- 
formed, contained  in  the  lease  in  qifestion,  the  execution  of 
which  is  clearly  admitted  by  the  defendant's  answer.  The 
lease,  while  meager  in  terms  as  to  the  liabilities  and  obliga- 
tions of  the  lessor,  and  profuse  as  to  the  liabilities  and  obli- 
gations of  the  lessee,  is,  by  the  phrase  ^*  the  said  Norton  has 
let  and  rented  unto  the  said  Cohn,"  to  all  legal  intents  and 
purposes  a  valid  and  binding  obligation  upon  the  defendant 
to  put  and  maintain  the  plaintiff  in  quiet  possession  of  the 
premises  described  in  the  lease.  Wood's  Landlord  &  Ten- 
ant, 562  to  564 ;  Eldred  v.  Leahy ^  31  Wis.,  551 ;  Berrington 
V.  CaBey,  78  111.,  317,  819;  Coe  v.  Clay,  5  Bing.,  440. 

The  test  question,  as  to  the  correctness  of  the  rulings  of 
the  court  upon  the  evidence  offered  for  the  plaintiff  and  ad- 
mitted, as  to  the  character  and  amount  of  damage,  and  the 
manner  in  which  the  plaintiff  was  injured  by  the  defend- 
ant's breach  of  contract,  seems  to  be,  whether  the  party  suf- 
fering from  such  breach  has  or  has  not  a  remedy  at  law.  If 
he  has  no  remedy  the  evidence  is  immaterial  and  irrelevant ; 
if  he  has,  it  is  his  privilege  and  duty  to  sliow  to  the  court 
by  evidence  the  character  and  amount  of  his  damage,  the 
manner  in  which  it  arose,  and  its  connection,  if  any,  with 
the  defendant's  breach  of  contract. 

The  paramount  principle  of  the  law  as  to  the  measure  of 
damages  recoverable  by  an  injured  party  from  the  party  who 
commits  the  injury,  by  negligence,  oversight,  or  mistake,  by 
breach  of  contract  or  otherwise,  without  fraud  or  any  evil 
intent,  is,  that  the  injured  party  shall  receive  compensation 
coramensui-ate  with  such  loss  or  damage  as  naturally  and 
proximately  results  from  the  breach  of  contract  or  othet 
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malfeasance  or  non-feasance,  and  no  more.  1  Sutherland  on 
Damages,  17,  18, 19,  79,  80,  131,  183  ;  Baker  v.  Drake,  68 
N.  York,  211 ;  Woodburi/  v.  Jones,  44  N.  Hamp.,  206,  209, 
210;  Steel  y.  Frick,  66  Penn.  St^  172,  174,  176;  Johmon 
V.  Arnold,  2  Cush.,  46,  47  ;  Nur%e  v.  Barnes,  T.  Raym.,  77. 

As  to  special  and  consequential  damages  to  a  lessee  by 
breach  of  contract  by  the  lessor,  see  8  Sutherland  on  Dam- 
ages, 150,  168,  164 ;  Brigffs  v.  Bunght,  17  Wend.,  71,  74 ; 
Giles  V.  Cf  Toole,  4  Barb.,  261 ;  Adair  v.  Bogle,  20  Iowa,  288, 
248,  244 ;  Green  v.  WiHiam%,  45  lU.,  206,  208. 

If,  as  appears,  the  law  provides  for  a  recovery  of  such 
damages  as  naturally  and  proximately  result  from  a  breach 
of  contract,  the  prominent  points  in  issue  in  an  action  for 
such  recovery  must  of  necessity  be,  as  to  the  breach  of  con- 
tract, the  amount  of  the  resultant  damage,  the  connection 
between  such  breach  and  such  damage,  and  whether  such 
damage  is  or  is  not  the  natural  and  proximate  result  of  such 
breach.  Such  issues  cannot  be  presented  to  a  court  without 
evidence,  and  in  this  case  the  evidence  objected  to  was  per- 
tinent to  such  issues,  was  material  and  relevant,  and  was 
properly  admitted  by  the  court.  Cilley  v.  Hawkins,  48  111., 
308,  311 ;  Yeager  v.  Weaver,  64  Penn.  St.,  425,  427  ;  8eyfert 
V.  Bean,  83  id.,  450,  452 ;  Ward  v.  Svn,ith,  11  Price,  19. 

The  finding  of  facts,  showing  that  the  defendant  executed 
the  lease  to  the  plaintiff  while  the  premises  were  subject, 
until  Februaiy  1st,  1890,  to  a  prior  lease,  which  last  lease 
was  duly  executed  by  the  defendant,  discloses  the  gross  care 
lessness  and  lack  of  good  faith  of  the  defendant  in  making 
a  contract  with  the  plaintiff  which  naturally  would,  and 
actually  did,  lead  him  to  make  extensive  and  important  ar- 
rangements, and  expend  large  sums  of  money,  for  the  pur- 
pose of  establishing  the  business  contemplated,  which  wns 
well  known  to  the  defendant,  and  mentioned  in  the  lease. 

The  claim  of  the  defendant  that  the  suitability  of  other 
premises,  for  his  business  and  family,  that  might  have  been 
hired  by  the  plaintiff  in  Meriden,  was  not  to  be  determined 
by  himself,  are  not  in  accord  with  sound  reason  or  good  law. 
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1  SutKerland  on  Damages,  149,  165 ;  3  id.,  165 ;  MUler  v. 
Mariners*  Churchy  7  Greenl.,  61,  55. 

Carpenter,  J.  On  the  18th  day  of  August,  1885,  the 
defendant  leased  to  the  plaintiff  a  store  and  dwelling  house, 
for  one  year  from  the  1st  day  of  September,  with  the  priyi- 
lege  of  renewing  the  lease  for  three  years,  at  a  monthly  rent 
of  $50,  payable  in  advance.  One  month's  rent  was  paid.  The 
defendant  failed  to  put  the  plaintiff  in  possession.  It  ap- 
pears that  when  the  lease  was  executed  the  property  was  in 
the  j^ossession  of  one  Alexander,  under  a  prior  lease,  with 
the  right  to  hold  the  same  until  February  1st,  1890.  He 
refused  to  surrender  the  possession. 

In  an  action  to  recoyer  damages  the  plaintiff  claimed  to 
recover  the  sum  of  $80,  amount  paid  to  clerks  for  release 
from  contracts,  and  the  sum  of  $586.85,  amount  paid  mer- 
chants to  take  back  goods  bought,'  and  for  depreciation  on 
the  gpods.  The  defendant  objected  to  the  introduction  of 
all  evidence  upon  either  of  these  claims.  The  court  admit- 
ted the  evidence  and  allowed  both  items  as  damages. 

Assuming  that  the  plaintiff  is  correct  in  his  claim  that 
these  were,  or  might  have  been,  legitimate  items  of  damage, 
still  we  think  the  testimony  was  objectionable,  unless  it  fur- 
ther appeared  that  the  sums  paid  were  reasonable,  and  that 
the  obligation  to  pay  was  entered  into  in  good  faith.  The 
mere  fact  that  the  plaintiff  paid  them  is  not  of  itself  sufficient 
to  establish  either  proposition  ;  and  it  does  not  appear  that 
there  was  any  other  evidence  tending  to  establish  them  or 
either  of  them.  If  the  clerks  employed  by  the  plaintiff  had 
sustained  no  damage,  or  damage  to  a  less  amount,  or  if  the 
plaintiff  was  under  no  legal  obligation  to  pay,  then  the  pay- 
ment was  unreasonable.  The  same  is  true  of  the  money 
paid  to  the  merchants. 

If  these  clerks  were  hired  after  he  knew  of  the  lease  to 
Alexander,  it  can  hardly  be  claimed  that  the  plaintiff  acted 
in  good  faith.  How  that  was  we.  are  not  told.  It  appears 
that  he  had  full  knowledge  of  that  lease  on  the  23d  of  Au- 
gust ;  and  it  is  consistent  with  every  fact  found  that  all  the 
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clerks  were  subsequently  hired.  So  too  with  respect  to  the 
purchase  of  the  goods.  Four  days  after  the  plaintiff  had 
actual  knowledge  that  Alexander  could  legally  retain  the 
possession,  August  27th,  he  wrote  the  defendant  as  fol- 
lows : — '^  As  I  am  now  situated  I  am  on  the  fence,  it  being 
high  time  for  me  to  buy  goods,  and  I  don't  know  what  to  db 
about  it."  On  the  same  day  he  doubtless  received  the  de- 
fendant's letter  informing  him  that  the  prior  lease  had  a  year 
and  five  months  longer  to  run.  The  evidence  is  strong,  if 
not  conclusive,  that  he  purchased  his  goods  after  that.  If 
so,  in  no  event  has  he  any  legal  or  moral  claim  on  the  de- 
fendant. 

But  the  great  question  is, — ^What  is  the  rule  of  damages 
in  cases  like  this  ? 

Before  considering  that  question  we  will  briefly  notice  an- 
other claim  that  the  defendant  sets  up,  and  that  is,  that  it 
was  the  duty  of  the  plaintiff,  at  his  own  expense,  to  take 
measures  to  gain  possession  of  the  property.  Whatever  may 
be  the  rule  when  a  stranger  wrongfully  takes  and  holds  pos- 
session, the  principle  contended  for  can  have  no  application 
where  a  person  holding  rightfully  under  the  lessor  retaiiis 
the  possession. 

Nor  are  we  prepared  to  sanction  the  claim  that  in  this 
case  the  defendant  is  only  liable  for  nominal  damages.  ,  We 
can  hardly  say  that  a  landlord  who  knows,  or  who  has  the 
means  of  knowing,  that  his  property  is  incumbered  with  an 
outstanding  lease,  which  may  prevent  his  giving  possession, 
acts  in  good  faith  in  leasing  unconditionally  to  another. 

We  come  back  then  to  the  question  what  is  the  rule  of 
damages  ? 

In  Hadley  v.  Baxendcde^  9  Exch.,  341,  the  rule  is  laid  down 
thus : — "  Where  two  parties  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the  other  party  ought 
.  to  receive  in  respect  of  such  breach  of  contract  should 
either  such  as  may,  fairly  and  reasonably,  be  considered  as 
arising  naturally,  that  is,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
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of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it." 

This  rule  has  been  criticised  somewhat  as  not  being  suffi- 
ciently definite ;  but  we  apprehend  that  any  difficulty  of 
that  sort  has  necessarily  arisen  from  the  difficulty  in  apply- 
ing the  rule  in  given  cases.  It  is  not  an  easy  matter  in  many 
cases  to  determine  whether  a  given  result  is  the  natural  con- 
sequence of  a  breach  of  a  contract,  or  whether  it  arose  from 
a  matter  which  may  reasonably  be  supposed  to  have  been 
contemplated  when  the  parties  entered  into  the  contract. 
Oftentimes  it  is  a  question  on  which  men's  minds  may  well 
differ. 

In  that  case  the  plaintiff  was  the  owner  of  a  steam  mill. 
He  sent  the  parts  of  a  broken  shaft  by  the  defendant,  a  car- 
rier, to  a  mechanic,  to  serve  as  a  model  for  making  a  new 
one.  The  carrier  did  not  deliver  the  article  within  a  rea- 
sonable time,  by  reason  of  which  the  plaintiff's  mill  stood 
still  Several  days.  In  an  action  to  recover  damages  the 
defendant  pleaded  by  paying  £25  into  court.  The  case  went 
to  trial,  and  the  plaintiff  had  a  verdict  for  £25  more.  A 
rule  to  show  cause  was  argued,  and  the  court  promulgated 
the  rule  we  have  quoted. 

In  that  case  it  was  contended  that  the  loss  of  profits  was 
the  direct  and  natural  consequence  of  the  defendant's  neg- 
lect. The  court  did  not  accept  that  view,  but  placed  its 
decision  on  somewhat  different  grounds.  The  court  says : 
"  Now  if  the  special  circumstances  under  which  the  contract 
was  actually  made  were  communicated  by  the  plaintiff  to 
the  defendant,  and  thus  known  to  both  parties,  the  damages 
resulting  from  a  breach  of  such  a  contract  which  they  would 
reasonably  contemplate  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract 
under  those  special  circumstances,  so  known  and  commu- 
nicated. But  on  the  other  hand,  if  those  special  circum- 
stances were  wholly  unknown  to  the  party  breaking  the 
contract,  he  at  the  most  could  only  be  supposed  to  have  had 
in  his  contemplation  the  amount  of  injury  which  would 
arise'  generally,  and  in  the  great  multitude  of  cases  not 
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affected  by  any  special  circumstances,  from  such  a  breach  of 
contract.  For  had  the  special  circumstances  been  known, 
the  parties  might  have  especially  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damages  in  that  case,  and 
of  this  advantage  it  would  be  very  unjust  to  deprive  them." 

Tbtis  the  loss  was  attributed  to  the  failure  of  the  plaint- 
iff to  inform  the  defendant  of  the  special  circumstances,  by 
reason  of  which  he  contributed  to  the  loss.  For  if  the 
defendant  had  been  fully  informed,  it  may  be  assumed  that 
there  would  have  been  a  prompt  delivery,  and  consequently 
no  unnecessary  loss.  And  because  he  was  not  so  informed 
the  court  held  that  he  was  not  liable  for  special  damj^es. 
The  essence  of  the  rule  seems  to  be  that  the  defendant  must, 
in  some  measure,  have  contemplated  the  injury  for  which 
damages  are  claimed.  If  it  was  the  direct  and  natural 
result  of  the  breach  of  contract  itself,  he  did  contemplate 
it;  but  if  the  injury  did  not  flow  naturally  from  the  breach, 
but  the  breach  combined  with  special  circumstances  to  pro- 
duce it,  then  the  defendant  did  not  contemplate  it,  and  con- 
sequently is  not  liable,  unless  he  had  knowledge  of  the 
special  circumstances. 

There  may  however  be  cases,  growing  out  of  the  present 
methods  of  business,  in  which  a  promise  may  be  implied 
from  the  nature  of  the  transaction,  or  the  character  of  the 
business  in  which  the  party  is  engaged,  to  be  prompt,  and 
to  use  the  utmost  diligence  in  the  performance  of  the  duty 
undertaken.  In  such  cases  the  law  will  not  require  the 
party  to  be  specially  informed,  but  will  deem  him  to  have 
contemplated  the  importance  of  the  business  and  hold  him 
responsible  accordingly. 

Apply  these  principles  to  this  case.  The  store  was  hired 
for  a  clothing  store.  That  seems  to  be  all  that  the  defend- 
ant knew  about  it.  He  did  not  request  the  plaintiff  to  hire 
clerks  and  purchase  goods,  nor  was  he  advised  that  the 
plaintiff  would  do  so.  While  he  may  have  supposed  that 
the  plaintiff  would  make  suitable  preparations  to  occupy 
the  store,  yet  he  could  not  know  what  preparations  were 
necessary.    He  may  have  needed  no  cl6rks,  or  they  may 


Digitized  by  VjOOQIC 


♦  / 


SEPTEMBER,  1889.  493 

Cohn  V,  Norton. 

baye  been  previously  engaged,  and  the  necessary  goods  may 
bave  been  then  in  his  possession.  As  a  matter  of  law  it 
cannot  be  said  that  the  defendant  contemplated  that  the 
plaintiff  weuld  hire  clerks  and  purchase  goods  under  such 
circumstanaes  as  to  incur  heavy  liabilities  in  case  of  fail- 
ure for  any  cause.  In  no  proper  sense  therefore  was  thb 
defendant  a  party  to  those  arrangements,  had  no  interest 
thet^in,  and  had  no  right  to  interfere;  consequently  he  can- 
not be  held  responsible. 

Again,  if  these  liabilities  were  incurred  after  the  plaint- 
iff knew  that  it  was  doubtful  whether  he  could  have  the 
store,  as  they  probably  were,  then,  as  suggested  in  a  former 
part  of  this  opinion,  they  were  incurred  in  bad  faith,  and  he 
assumed  the  entire  risk. 

The  English  rule  then,  as  we  understand  it,  will  not  jus- 
tify the  measure  of  damages  applied  by  the  court  below. 

The  rule  we  have  been  considering  prevails  generally  in 
this  country.  Closely  allied  to  it  is  another  principle  which 
has  some  application  to  this  case ;  and  that  is,  that  profits 
which  are  in  their  nature  doubtful  or  uncertain,  cannot  be 
recovered  as  damages  in  such  cases.  But  this  principle  does 
not  exclude  profits  as  such,  but  only  those  of  a  contingent 
nature.  If  they  are  definite  and  certain,  and  are  lost  by 
reason  of  the  defendant's  breach  of  his  contract,  they  are 
in  some  cases  recoverable.  An  instance  of  this  is  the  case 
of  Booth  V.  The  Spuyten  Duyvil  Rolling  Mill  Co.,  60  N. 
York,  487.  The  plaintiff  had  contracted  to  deliver  to  a 
railroad  company  four  hundred  steel-capped  rails  at  a  given  • 
price.  The  defendant  engaged  with  the  plaintiff  to  manu- 
facture them,  but  failed  to  do  so.  The  plaintiff  was  allowed 
to  recover  the  profits  he  would  have  made  had  he  been  able 
to  deliver  the  rails.  If  a  loss  of  profits  may  thus  be  com- 
pensated, we  see  no  reason  why  a  direct  loss  of  money  may 
not  be  compensated.  In  either  event  however  the  loss  must 
be  certain,  not  only  as  to  its  nature  and  extent,  but  also  as 
to  the  cause  which  produced  it,  and  must  be  capable  of 
*  being  definitely  ascertained.  In  Oriffin  v.  Colver,  16  N. 
York,  489,  the  rule  is  thus  stated:   *'The  broad  general 
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rule  in  such  cases  is,  that  the  party  injured  is  entitled  to 
recover  all  his  damages,  including  gains  prevented  as  well 
as  losses  sustained,  and  this  rule  is  subject  to  but  two  con- 
ditions. The  damages  must  be  such  as  may  feirly  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract,  that  is,  must  be  such  as  might 
naturally  be  expected  to  follow  its  violation  ;  and  they  tnust 
be  certain,  both  in  their  nature  and  in  respect  to  the  d^tise 
from  which  they  proceed.'**  Here  we  may  concede  that  the 
]os8  sustained  was  sufficiently  definite  and  certain  as  to  the 
amouni,  but  not  so  as  to  the  cause  from  which  it  proceeded. 
As  we  have  already  seen,  it  is  not  probable  that  the  viola- 
tion of  the  contract  caused  these  losses ;  but  on  the  other 
hand  the  plaintiff  himself  needlessly  subjected  himself  to 
them. 

In  an  Illinois  case,  cited  by  the  plaintiff,  Oreene  v.  WU- 
liamSy  45  111.,  206,  it  was  held  that  necessary  losses  sus- 
tained might  be  recovered.  The  plaintiff's  case  will  hardly 
stand  that  test.  The  failure  is  twofold — in  respect  to  the 
necessity  for  hiring  clerks,  and  purchasing  goods  in  the  first 
instance,  and  also  in  respect  to  the  payment  of  the  sums 
paid.  There  is  no  finding,  and  the  facts  do  not  sufficiently 
indicate,  that  there  was  any  necessity  for  either. 

Thus  far  we  have  assumed  that  the  damages  recoverable 
in  this  case  are  the  same  as  in  ordinary  cases  of  breaches  of 
contract.  The  defendant  however  contends  that  the  rule 
in  actions  on  covenants  in  leases,  express  or  implied,  is  that 
•where  the  plaintiff  has  paid  no  rent  or  other  expense  only 
nominal  damages  can  be  recovered.  Such  a  rule  once  pre- 
vailed. It  was  adopted  in  analog}*^  to  actions  on  covenants 
in  deeds  of  real  estate,  and  it  now  prevails  to  a  limited 
extent  in  the  state  of  New  York.  Conger  v.  Weaver^  20  N. 
York,  140.  In  that  case  Denio,  J.,  not  regarding  the  rule 
with  favor,  with  apparent  reluctance  considered  that  it  was 
too  firmly  established  in  that  state  to  be  d  isturbed. 

In  Mack  v.  Patchin,  42  N.  York,  167,  Smith,  J.,  says : — 
"  But  this  rule  has  not  been  very  satisfactory  to  the  courts 
in  this  country,  and  it  has  been  relaxed  or  modified  more  or 
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less,  to  meet  the  injustice  done  to  lessees  in  particular 
cases."  In  Pumpelly  v.  Phelps^  40  N.  York,  59,  it  is  declared 
that  th6  rule  should  not  be  extended,  but  limited  strictly  to 
those  cases  xoming  wholly  and  exactly  within  it.  In  both 
those  cases  the  circumstances  are  enumerated  which  will 
take  cases  out  of  the  operation  of  the  rule.  They  are  so 
numerous  as  to  well  nigh  abrogate  the  rule  itself. 

In  England  the  rule  has  been  repudiated  and  such  actions 
are  placed  upon  the  same  footing  with  other  actions  on 
contracts.  Williams  v.  BurrdU  1  M.  G.  &  Scott,  402; 
Locke  V.  Furze^  19  Com.  Bench,  N.  S.,  96.  In  this  state  the 
rule  has  not  been  adopted,  and  we  are  not  disposed  to  adopt 
it.  We  think  it  better  to  discard  the  rule,  so  as  to  be  in  a 
position  to  determine  all  such  cases  upon  the  general  princi- 
ples applicable  to  other  contraqts.  In  that  way  we  think  we 
shall  be  the  better  prepared  to  do  justice  in  each  case  as  it 
arises. 

We  suppose  the  correct  rule  to  be  that  the  plaintiff  is 
entitled  to  recover  the  rent  paid,  and  the  difference  between 
the  rent  agreed,  to  be  paid  and  the  value  of  the  term, 
together  with  such  special  damages  as  the  circumstances 
may  show  him  to  be  entitled  to.  Trull  v.  Changer^  8  N. 
York,  115. 

The  theory  upon  which  the  court  below  assessed  damages 
being  inconsistent  with  these  principles,  the  judgment  must 
be  reversed  and  a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 
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The  State  vs.  Johk  H.  Swift. 

I  67    496; 

|_64_3w        Hartford  Dist,  Oct  T.,  1888.    Park,  C.  J.,  Oarpbitteb,  Pabdeb,  Looms 

and  Bbabdslbt,  Js. 

On  ail  indictment  for  murder  a  policeman  who  had  the  prisoner  in  change 
immediately  after  the  homicide,  testified  to  a  confession  of  his  guijt 
made  at  the  time.  The  counsel  for  the  prisoner  on  cross-examination 
asked  him  if  he  was  familiar  with  the  effect  of  liquor  upon  those  who 
drank  it  to  excess,  and  was  proceeding  to  suppose  a  case,  when,  on  ob- 
jection of  the  state's  attorney,  the  court  ruled  out  the  inquiry.  Held, 
on  appeal  by  the  prisoner  after  a  conviction— 

1.  That  an  inquiry  by  the  prisoner's  counsel  as  to  his  actual  condition  in 

respect  to  intoxication  at  the  time  he  made  the  confession,  would  have 
been  proper. 

2.  ^ut  that  tlie  questions  put  were  proper  only  for  an  expert  in  such  a  mat- 

ter, and  had  no  relation  to  the  actual  condition  of  the  prisoner. 

3.  That  no  claim  having  been  made  in  the  court  below  that  the  purpose  of 

the  inquiry  was  to  ascertain  the  actual  condition  of  the  prisoner  at  the 
time,  it  could  not  now  be  claimed  that  the  questions  were  asked  for 
such  a  purpose. 

The  defense  offered  the  testimony  of  the  mother  and  sister  of  the  prisoner, 
that  he  had  from  time  to  time  before  the  homicide  said  to  them  that  be 
was  greatly  attached  to  his  wife,  who  was  the  person  killed  by  him. 
Held  to  be  inadmissible. 

The  sister  of  the  prisoner  having  testified  that  his  relations  with  her  mother 
and  herself  were  pleasant,  was  asked  on  cross-examination  whether  her 
mother  and  she  had  not  gone  to  the  prosecuting  attorney  of  the  city,  to 
request  him  to  write  the  prisoner  a  letter  telling  him  not  to  come  home. 
She  replied  that  it  was  so.  The  attorney  for  the  State  then  requested  of 
the  prisoner's  counsel  the  production  of  the  letter  and  offered  to  wait  for 
it  to  be  procured.  Held  that,  the  letter  not  being  produced,  and  there 
being  no  request  for  time  to  get  it,  its  contents  might  l>e  stated  by  a 
person  to  whom  the  prisoner  read  it. 

And  held  that  the  matter  was  admissible  as  tendlngto  contradict  the  testi- 
mony of  the  mother  and  sister  as  to  the  prisoner's  friendly  relations 
with  the  family. 

A  statement  of  the  wife  was  offered  in  evidence  as  her  dying  declaration, 
with  proof  that  she  was  in  a  dying  condition,  and  was  received  without  ' 
objection.  Afterwards  the  testimony  of  a  Catholic  priest  was  offered 
to  show  that  before  the  declaration  he  administered  to  her  the  last  rites 
of  the  church;  the  evidence  being  offered  to  show  that  she  was  con^ 
scions  of  being  near  death.    Held — 

1.  That  it  was  strong  evidence  to  prove  her  knowledge  that  she  was  In  a 

dying  condition. 

2.  Tliat  it  made  no  difference  that  sufficient  eyidence  of  this  had  already 
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been  introduced  and  that  the  declaration  had  been  admitted  without 
objection,  the  State  having  the  right  to  accumulate  evidence  on  the 
point 

8.  That  it  made  no  di£ferenee  that  the  evidence  was  received  after  the  proof 
of  the  dying  declaration,  as  the  order  in  which  evidence  should  be  re- 
ceived was  a  matter  within  the  discretion  of  the  court. 

To  constitute  murder  in  the  first  degree  it  Is  not  necessary  that  the  person 
committing  the  murder  should  have  been  in  such  a  mental  condition  as 
to  have  been  *' capable  of  carefully  weighing  the  reasons  for  and 
against  the  act." 

It  is  enough  if  he  had  mental  capacity  sufficient  to  form  a  specific  intent  to 
commit  the  homicide,  and  apprehended  the  nature  and  character  of  the 
act,  and  committed  it  willfully,  deliberately  and  pretneditatedly. 
[Argued  November  21st— decided  December  14th,  1888.} 

Indictment  for  murder  in  the  fii-st  degree,  in  the  killing 
of  Catherine  J.  Swift,  the  prisoner's  wife ;  in  the  Superior 
Court  in  Hartford  County.  The  case  was  tried  to  thje  jury 
upon  the  plea  of  "  not  guilty,"  before  Sanford,  J.  Verdict 
**  guilty  of  murder  in  the  first  degree,"  and  appeal  by  the 
prisoner.     The  case  is  sufficiently  stated  in  the  opinion. 

S.  F.  Jones  and  C-  J.  Cole^  with  whom  was  2>.  A.  Mark- 
hanh,  for  the  appellant. 

1.  To  prove  deliberation  and  premeditation  the  State  re- 
lied upon  the  testimony  of  George  F.  Bill,  of  the  Hartford 
])olice,  relating  to  a  confession  of  the  defendant.  He  testi- 
fied that  the  prisoner  told  him  that  "  he  had  the  pistol  in 
his  pocket  the  day  before  when  he  came  up  town,  thinking 
he  would  pawn  it,  but  on  his  way  he  changed  his  mind  and 
thought  he  would  shoot  his  wife.  He  then  said  he  had  no 
opportunity  to  do  it  that  day,  but  this  day  he  did,  and  shot 
her."  It  was  of  great  consequence,  as  affecting  the  admis- 
sibility of  those  confessions,  or  as  affecting  the  weight  to  be 
given  to  them  if  admitted,  that  the  court  and  jury  should 
know  the  circumstances  under  which  they  were  made  and 
the  condition  of  the  prisoner  when  making  them.  It  is  set- 
tled law  that  confessions  of  persons  charged  with  crime  must 
be  wholly  voluntary.  No  cases  require  more  careful  scru- 
tiny than  those  of  disclosures  made  by  a  party  under  arrest 
to  the  officer  who  has  him  in  custody.  Com.  v.  Tat/lor^  6 
Cush.,  605 ;  Com.  v.  Tinkmann^  10  Gray,  173  ;  Com.  v.  Cur- 
Vol.  Lvn.— 82 
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tiiy  97  Mass.,  574.  Confessions  by  one  so  intoxicated  as  not 
to  understand  them  are  no  evidence  of  guilt*  Whether  a 
party  making  confessions  was  so  much  under  the  influence 
of  intoxicating  liquor  as  not  to  understand  what  he  was  con- 
fessing, is  a  question  for  the  jury.  Com.  v.  Sikae^  9  Gray, 
110;  Qrosie  v.  State^  11  Texas  Court  of  Appeals,  864; 
State  V.  Feltes,  61  Iowa,  495  ;  Lester  v.  State,  82  Ark.,  727 ; 
People  V.  Bobinson,  19  Cal.,  40 ;  Itex  v.  Spihhury,  7  Car.  & 
P.,  187.  The  State  objected  to  the  cross-examination  of 
Bill  for  the  purpose  of  showing  that  the  prisoner  was  intoxi- 
cated at^the  time  the  confession  was  made*  The  court  sus- 
tained the  objection,  and  held  in  substance  that  the  condition 
of  the  pHsoner  at  the  time  of  making  the  admission  could 
only  be  shown  when  he  was  putting  in  his  case  in  defense. 
Such  ruling  violates  every  principle  of  law  upon  that  point, 
and  HS  we  believe  must  be  held  erroneous. 

2.  The  second  point  in  order  upon  the  record  relates  to 
the  ruling  of  the  court  in  receiving  the  testimony  of  Rev. 
Mr.  Carroll  against  the  defendant's  objections.  The  dying 
declaration  of  Kate  Swift  had  been  offered  in  evidence  by 
the  State  and  received  without  objection  by  the  defense,  and 
the  testimony  of  the  Rev.  Mr.  Carroll  was  not  offered  until 
after  the  dying  declaration  had  been  received,  and  all  other 
evidence  upon  the  part  of  the  State  had  been  presented. 
Although  the  evidence  was  claimed  by  the  State  in  support 
of  the  dying  declaration,  it  was  admissible  for  that  purpose 
only  as  preliminary  to  it  and  for  the  purpose  of  showing 
that  it  was  made  under  such  circumstances  as  to  be  admissi- 
ble. The  dying  declaration  having  been  received  without 
objection  it  became  unnecessary  to  support  it  by  extrinsic 
evidence,  and  therefore,  though  claimed  in  supp^i-t  of  it, 
the  real  object  must  have  been  different  from  the  pretended 
one.  It  was  used,  so  far  as  might  be,  to  prejudice  the  minds 
of  the  jury  against  the  accused.  Under  the  circumstances 
the  evidence  was  wholly  irrelevant,  and  had  a  tendency  to 
prejudice  the  minds  of  the  jury,  and  should  not  have  been 
received.    McDaniel  v.  State,  8  Sm.  &  Marsh.,  401. 

8.  The  third  error  assigned  relates  to  the  ruling  of  the 
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court  in  rejecting  the  evidence  of  Mrs.  Swift  as  offered  by 
tiie  defense.  To  sustain  its  case  the  State  was  bound  to 
pi*ove  that  the  homicide  was  committed  with  actual  malice, 
with  deliberation  and  with  premeditation.  To  meet  the 
claim  of  the  State  the  defense  claimed  that  at  the  time  the 
defendant  was  intoxicated,  and  was  incapable  of  delibera- 
tion and  premeditation  within  the  proper  legal  meaning  of 
the  term,  and  to  show  absence  of  actual  malice,  and  to  show 
the  kindly  feeling  of  the  accused  to  his  wife,  and  to  show 
that  the  act  could  not  have  been  a  deliberate  act,  perpetrated 
by  the  prisoner  in  a  natural  condition  of  mind,  the  defense 
offei-ed  the  testimony  of  Mi*s.  Swift  as  to  the  relations  be- 
tween the  accused  and  his  wife,  and  as  to  the  expression  of 
kindly  feeling  by  him  toward  her.  This  evidence  the  court 
rejected.  For  the  purpose  claimed  we  think  the  evidence 
was  of  great  importance  to  the  accused,  was  material  to  the 
issue,  and  should  have  been  received.  It  is  a  general  prin- 
ciple governing  the  admissibility  of  evidence,  especially  in  . 
cases  of  this  character,  that  all  evidence  tending  to  show  the 
relations  of  the  parties,  and  to  show  absence  of  actual  malice 
or  premeditation,  in  however  small  a  degree,  should  be  re- 
ceived. Stephen's  Dig.  of  Law  of  Evidence,  53,  and  cases 
cited ;  State  v.  Johnson^  40  Conn.,  143. 

4.  The  fourth  error  assigned  relates  to  the  cross-examina- 
tion of  Miss  Swift  by  the  state's  attorney,  in  which  an  attack 
was  made,  or  attempted  to  be  made,  upon  the  piisoner's  char- 
acter, by  showing  that  the  accused  had  been  previously  ar- 
rested for  a  crime  other  than  the  crime  with  which  he  was 
charged  in  the  indictment.  It  is  a  well-settled  principle  of 
law  that  the  State  cannot  attack  the  character  of  an  accused 
person  until  the  defense  has  offered  evidence  in  support  of 
character.  Wharton's  Crim.  Law,  §  638 ;  Stephen's  Dig.  of 
Law  of  Evidence,  111 ;  8  Greenleaf  Ev.,  §  25 ;  People  v. 
GreenwaU,  108  N.  York,  296 ;  State  v.  O'Neal,  7  Ired.  Law, 
251.  It  is  also  a  principle  of  law  that  the  evidence  both  in 
support  of  character  and  against  character  must  be  general, 
and  evidence  of  particular  instances  of  misconduct  is  not 
admissible.     Wharton's  Cr.  Law,  §  686,  and  cases  there  cited. 
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5.  The  next  error  assigned  relates  to  the  evidence  of 
Dwight  E.  Sa^ford,  This  witness  was  offered  by  the  State 
in  rebuttal,  and,  against  the  objection  of  counsel  for  the  ac- 
cused, was  permitted  to  testify  as  to  the  contents  of  a  cer- 
tain letter.  The  contents  of  the  letter  formed  no  legitimate 
part  of  the  State's  case,  and  did  not  rebut  any  testimony 
offered  by  the  defense,  and  was  therefore  not  admissible.  It 
was  secondary  in  its  character,  and  for  that  reason  was  not 
admissible,  except  upon  reasonable  request  and  opportunity 
given  to  produce  the  original,  neither  of  which  was  given  in 
this  case.  Upon  the  cross-examination  of  Miss  Swift,  the 
State  drew  from  her  the  substance  of  the  letter.  The  cross- 
examination  was  on  a  collateral  point,  not  inquired  into  by 
the  defense.  The  State  was  therefore  bound  by  the  cross- 
examination,  and  could  not  offer  evidence  to  contradict  her 
upon  that  point.  People  v.  Crreenwally  108  N.  York,  296, 
and  cases  there  cited ;  Fletcher  v.  Boston  ^  Maine  J2.  J2.  Co^ 
1  Allen,  9 ;  Com.  v.  (7am,  14  Gray,  7 ;  Note  to  Twrnjike  Co.  v. 
Loomisy  88  Am.  Dec,  822. 

6.  The  next  error  assigned  relates  to  the  charge  of  the 
judge.  The  defense  rested  upon  a  single  point.  This  point 
appears  upon  the  record  as  follows :  **  Counsel  for  the  pris- 
oner offered  evidence  to  prove,  and  claimed  to  have  proved, 
that  the  prisoner  was  intoxicated  at  the  time  of  the  homi- 
cide, and  that  the  prisoner  had  been  upon  a  prolonged  de- 
bauch of  intoxication,  whereby  his  mind  had  become 
weakened  and  delirious,  and  to  such  an  extent  that,  at  the 
time  of  the  homicide,  he  was  incapable  of  exercising  the 
mental  power  of  deliberation."  They  asked  the  court  to 
define  the  term  "deliberation"  in  a  certain  manner,  which 
definition  was  in  accordance  with  the  meaning  of  the  term 
as  generally  used.  There  was  then,  at  this  point,  only  one 
question  calling  for  the  instruction  of  the  court  to  the  jury ; 
that  is  to  say,  the  legal  meaning  of  the  term  "  deliberation." 
The  court  upon  that  point  refused  to  charge  as  requested, 
and  gave  the  charge  which  is  found  upon  the  record.  The 
question  had  assumed  a  very  simple  form.  But  the  manner 
in  which  the  court  below  attempted  to  elucidate  it  seems  to 


Digitized  by  VjOOQIC 


SEPTEMBER,  1889.  601 

State  V.  Swift. 

OS  to  haye  been  such  as  to  conf  ase  and  mislead  the  minds  of . 
the  jury,  rather  than  to  direct  them  upon  the  simple  point 
in  question.  Here  was  no  question  of  insanity.  The  evi- 
dence of  intoxication  had  been  received.  The  only  ques- 
tion was  as  to  its  effect.  But  in  endeavoring  to  explain  the 
effect  and  its  relation  to  the  question  of  deliberation,  the 
court  instructed  the  jury  that  the  principles  were  the  same 
as  those  which  govern  in  cases  of  insanity.  In  other  words, 
in  order  to  justify  the  jury  in  finding  a  verdict  of  murder 
in  the  second  degree  instead  of  the  first  degree,  they  must 
find  that  the  accused  was  so  under  the  influence  of  liquor 
as  not  to  be  the  subject  of  punishment  at  all.  The  court 
further  added — ^*  Drunkenness  does  not  excuse  a  party  from 
the  consequences  of  a  criminal  act ;  one  crime  cannot  jus- 
tify another.  A  man  committing  a  criminal  act,  though 
intoxicated  at  the  time,  is  a  legal  and  proper  subject  of 
punishment."  In  the  case  of  State  v.  Johnson^  40  Conn.,  136, 
the  court  below  had  made  use  of  that  language,  but  the 
court  above  held  (40  Conn.,  144,)  that  the  language  was 
misleading  and  ordered  a  new  trial.  The  court  then  went 
on  to  chai'ge  the  jury  with  reference  to  manslaughter : — **If 
the  prisoner  was  in  fact  intoxicated  at  the  time  of  the  homi- 
cide, that  does  not,  as  matter  of  law,  reduce  the  offense  to 
manslaughter,  much  less  does  it  justify  the  prisoner ;  nor 
doea  it  in  point  of  law  reduce  it  to  murder  in  the  second 
degree."  There  was  no  occasion  for  this  instruction.  The 
tendency  of  it,  even  with  the  explanation  that  followed,  was 
to  leave  vipon  the  minds  of  the  jury  the  belief  that  the  law 
is  ^  that  intoxication  of  the  prisoner  could  not  be  such  as  to 
reduce  the  crime  to  murder  in  the  second  degree." 

7.  The  law  is  settled  that  the  fact  of  intoxication  may  be 
shown  by  the  defense  upon  the  charge  of  murder  in  the  first 
degree  in  order  to  show  that  it  was  not  deliberate  and  pre- 
meditated, thus  reducing  the  crime  from  the  fii*st  to  the 
second  degree.  It  is  conceded  that  intoxication  does  not 
necessarily  and  as  matter  of  law  have  that  effect.  We 
claim,  however,  that  as  matter  of  common  knowledge  a 
drunken  man,  until  the  point  of  actual  inaensibility  is 
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reached,  has  some  will,  some  reason,  and  some  activity  of 
mind.  Therefore  if  the  charge  of  the  court  below  be  cor- 
rect in  law,  as  matter  of  fact  drunkenness,  in  order  to  re- 
duce the  crime  of  murder  from  the  first  to  the  second  degree, 
must  proceed  to  the  point  of  insensibility,  when  the  drunken 
man  would  be  incapable  of  performing  any  act  or  commit- 
ting any  crime.  The  effect  of  liquor  upon  the  mind  and 
body  is  various,  according  to  circumstances  and  tempeiu- 
ment.  Science  teaches  that  the  alcohol  of  the  liquor  passes 
almost  immediately,  without  digestion,  to  the  blood  and 
brain.  Under  its  influence,  whether  greater  or  less,  neither 
the  mind  nor  the  body  acts  naturally.  The  extent  of  its  ef- 
fect and  influence  is  to  be  judged  and  determined  by  the 
conduct  of  the  person  under  its  influence.  A  drunken  man 
has  a  will,  but  it  is  a  drunken  will.  He  has  reason,  but  it 
is  a  drunken  reason.  He  has  activity  of  mind,  but  it  is  a 
drunken  activity  of  mind.  And  he  has  up  to  the  point  of 
insensibility  some  powers  of  deliberation,  but  they  are  drunk- 
en powers  of  deliberation.  And  all  his  acts,  and  all  his  rea- 
soning, and  all  his  power  of  delibei-ation,  are  drunken  and 
abnormal.  To  hold  as  matter  of  law  that  such  a  man,  be- 
cause he  had  some  activity  of  mind,  some  power  of  reason, 
some  power  of  deliberation,  though  none  of  them  running 
in  the  natural  channels,  could  be  ca[)able  of  such  delibera- 
tion and  such  premeditation  as  the  law  requires  to  convict 
of  murder  in  the  first  degree,  would  have  the  effect  to  over- 
rule and  set  aside  the  principles  established  in  the  case  of 
State  V.  Johnson,  40  Conn.,  136. 

A.  F.  JEggUffUm,  State's  Attorney,  for  the  State. 

Pabk,  C.  J.  The  indictment  in  this  case  charges  the 
defendant  with  the  commission  of  the  crime  of  murder  in 
the  fii*st  degree,  pei'petrated  upon  the  pei-son  of  his  wife. 

On  the  trial  in  the  court  below,  the  attorney  for  the  State 
called  one  George  F.  Bill,  the  captain  of  the  police  force  of 
the  city  of  Hartford,  as  a  witness  in  support  of  the  prosecu- 
tion, who  testified  ^'  that  he  had  been  connected  with  the 
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police  force  nearly  twenty-one  yeara ;  that  on  the  day  of  the 
homicide  the  defendant  was  brought  to  the  station  by  officer 
Steele,  who  delivered  to  him  a  revolver ;  that  he  asked  the 
defendant  why  he  shot  his  wife,  to  which  he  replied — *  Be- 
caase  she  refused  to  live  with  me ; '  that  he  asked  if  that 
was  his  pistol;  and  he  answered  that  it  was ;  that  the  de- 
fendant then  went  on  to  state  that  he  had  the  pistol  in  his 
pocket  the  day  before  when  he  came  up  town,  thinking  he 
would  pawn  it,  but  on  his  way  up  he  changed  his  mind,  and 
thought  he  would  shoot  his  wife ;  that  he  had  no  oppor- 
tunity to  do  it  that  day,  but  to-day  he  had,  and  shot  her." 

During  the  cross-examination  of  this  witness  he  was  asked 
the  following  questions:  '^Have  you  had  a  great  deal  of 
experience  with  drunken  men  ?  '*  To  which  he  answered — 
"  Some."  **  You  have  had  experience  enough  to  be  able  to 
tell  the  effect  of  liquor  upon  a  man, — the  amount  of  liquor 
an  ordinary  man  could  drink  without  being  affected  by  it, 
hayen't  you?"  To  which  he  answered — **That  depends 
upon  the  man  a  good  deal."  "  You  have  been  twenty-one 
or  twenty-two  years  a  police  officer ;  I  want  to  suppose.  Cap- 
tain Bill,  that  here  is  a  young  man," — 

At  this  point  of  the  inquiry  the  attorney  for  the  State 
objected  to  any  questions  being  put  to  the  witness  as  an  ex- 
pert in  that  part  of  the  case,  for  the  reason  that  it  was  not 
cross-examination  upon  anything  the  witness  had  testified 
to  in  chief,  and  because  such  evidence  was  part  of  the  de- 
fense. The  attorney  in  making  his  objection  said  that  the 
State  woHld  have  no  objection  to  any  number  of  such  ques- 
tions when  the  defendant  should  come  to  his  part  of  the 
case* 

The  court  sustained  the  objection ;  and  this  raises  the 
first  question  made  in  the  case. 

The  claim  is  now  made  that  the  object  of  the  inquiries 
was  to  show  by  the  witness  that  the  defendant,  when  he 
made  the  admissions  stated,  was  in  a  state  of  intoxication, 
so  much  so  that  the  admissions  were  entitled  to  no  consid- 
eration or  to  but  little. 

The  defendant  made  no  such  claim  when  the  objection 
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was  taken  in  the  court  below,  as  he  was  bound  to  do  if  he 
made  it  for  any  suoh  purpose.  Indeed  he  made  no  chum 
,  whatever  that  the  questions  were  legitimate  cross-ezamina- 
tion,  or  legitimate  inquiries  in  that  stage  of  the  case,  but 
seemed  to  concede  by  his  silence  that  the  objeotiou  was  well 
taken. 

It  is  impossible  to  see  how  any  answer  to  the  interrogato- 
ries would  tend  to  prove  in  what  state  o^  mind  the  admis- 
sions were  made.  They  tended  merely  to  show  the  knowledge 
of  the  witness,  derived  from  long  experience  in  witnessing 
the  effects  of  spirituous  liquors  upon  men,  and  in  seeing  how 
much  ail  ordinary  man  could  drink  of  such  liquors  without 
being  affected  thereby.  Surely  such  knowledge  was  of  no 
importance  in  the  case,  unless  to  show  that  the  witness  was 
an  expert  on  the  subject  of  intoxication,  as  evidently  such 
was  the  purpose  intended. 

It  requires  no  special,  peculiar  knowledge  to  determine 
whether  a  man  is  intoxicated  or  not.  The  signs  of  intoxi- 
cation are  known  to  all  men.  They  are  so  marked  and  pe- 
culiar that  no  one  can  be  deceived  in  regard  to  them. 
Every  person  of  mature  years  can  easily  detect  them— one 
as  well  as  another,  and  one  may  as  well  be  called  an  expert 
on  the  subject  as  another. 

If  the  defendant  really  wished  to  inquire  concerning  the 
condition  of  the  defendant  when  he  made  the  admissions  of 
guilt,  he  would  have  inquired  directly  on  the  subject.  No 
objection  would  have  been  made  to  such  interrogatories,  for 
they  would  have  been  legitimate  examination  concerning  the 
admissions,  and  the  court  would  have  erred  in  rejecting 
them.  But  no  such  inquiries  were  nmde,  no  claim  was 
then  stated  that  the  defendant  wished  to  make  such  inqui- 
ries, and  we  think  it  is  too  late  now  to  make  the  claim  tiiat 
they  were  asked  for  such  a  purpose. 

The  objection  was  only  to  inquiries  calling  forth  tlie  opin- 
ion of  the  witness  as  an  expert,  and  not  to  questions  con- 
cerning his  knowledge  of  the  condition  of  ihe  defendant 
when  he  made  the  admissions,  as  the  defendant  now  at- 
tempts to  claim.    The  difference  between  the  two  is  mani- 
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fest.  Ill  one  case  a  witness  testifies  to  facts  that  he  knows 
to  exist,  in  the  other  he  gives  merely  bis  opinion  without 
any  direct  knowledge  of  the  facts. 

We  tbfnk  it  clear  from  the  record  that  the  question  the 
defendant  now  makes  was  never  raised  in  the  court  below 
and  was  never  passed  upon  by  the  court.  There  is  no  error 
in  this  ruling  of  the  court. 

The  defendant  further  complains  of  the  ruling  of  the 
court  upon  a  question  relating  to  Mrs.  Swift's  dying  declara- 
tion. This  part  of  the  case  is  stated  in  the  finding  as  fol- 
lows : — "  The  dying  declaration  of  Mrs.  Swift  was  ofi^ered 
in  evidence,  and  was  received  without  objection.  The  State 
then  offered  Mrs.  Tuttle  as  a  witness,  who  testified  that  she 
was  in  charge  of  the  training  school  at  the  hospital ;  that 
she  was  present  at  the  taking  of  the  dying  declaration,  and 
that  Mrs.  Swift  was  visited  by  a  priest  before  the  declaration 
was  made.  Tiie  State  then  offered  the  evidence  of  one  Dr. 
Green,  who  testified  that  he  was  house-surgeon  at  the  hos- 
pital ;  that  he  was  present  when  Mrs.  Swift  made  her  dying 
statement ;  and  that  her  mind  was  perfectly  clear  when  she 
made  it.  The  State  then  offered  the  evidence  of  one  Oar- 
roll,  who  testified  that  he  was  a  priest  of  the  Roman  Catho- 
lic Church,  and  was  connected  with  St.  Peter's  Parish.  The 
attorney  for  the  State  then  asked  the  witness  the  following 
question  : — '  Were  you  called  to  adniinister  the  hist  rites  of 
the  Church  to  Kate  Swift  at  the  hospital  ?'  The  defendant 
objected  to  the  question,  and  objected  to  all  the  witness 
might  say  U2)on  the  subject.  The  State  claimed  the  evi- 
dence in  support  of  the  dying  declaration  of  Mrs.  Swift,  for 
the  purpose  of  showing  her  mental  capacity  and  conscious- 
ness of  approaching  death." 

The  court  admitted  the  evidence,  and  the  witness  testified 
that  he  administered  to  her  the  last  rites  of  the  church, 
which  were  confession,  absolution  and  extreme  unction. 

The  defendant  claims  that  the  evidence  was  not  admissi- 
ble because  it  was  offered  after  the  dying  declamtion  had 
been  received  without  objection ;  and  that  it  was  then  irrele- 
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yant,  and  had  a  tendency  to  prejudice  the  minds  of  the 
jury  against  the  defendant. 

The  claim  of  the  defendant  seems  to  concede  that  if  the 
evidence  had  been  offered  before  the  dying  declaration  had 
been  received,  it  would  have  been  admissible,  for  then  it 
was  important  to  prove  that  when  the  declaration  wtis  made 
the  declarant  believed  that  her  death  was  impending ;  but 
after  evidence  had  been  given  on  that  subject  sufficient  to 
make  the  declaration  admissible,  and  the  declaration  had 
been  received  without  objection,  all  further  evidence  tend- 
ing to  prove  such  fact  became  unimportant  and  irrelevant. 

In  making  this  claim  the  defendant  seems  to  have  forgot- 
ten that  the  order  in  which  evidence  is  received  is  wholly 
discretionary  with  the  court,  and  is  not  the  subject  of  review 
by  this  court. 

In  a  case  of  this  character  it  was  highly  important  for 
the  State  to  prove  beyond  all  reasonable  doubt  that  when 
the  dying  declaration  was  made  Mrs.  Swift  believed,  fully 
and  entirely,  that  her  death  was  impending.  The  e\idence 
in  questicm  was  the  strongest  that  could  be  offered  on  the 
subject.  It  gave  character  and  weight  to  her  declaration 
with  the  jury,  and  at  the  same  time  it  established  beyond 
all  question  the  admissibility  of  her  declaration  in  evidence. 
There  Wiis  no  error  in  this  ruling  of  the  court. 

The  defendant  offered  the  testimony  of  his  mother  to 
prove,  by  stating  the  declarations  the  defendant  had  made 
to  her  from  time  to  time,  that  he  was  greatly  attached  to 
his  wife.  The  State  objected  to  such  evidence,  and  the 
court  rejected  it ;  and  this  action  of  the  court  is  made  the 
subject  of  complaint. 

The  declarations  of  a  party  in  his  own  favor  are  never 
evidence  of  the  truth  of  what  is  declared,  unless  made  so 
by  statute.     This  claim  is  without  merit. 

The  defendant  offered  the  testimony  of  his  sister  for  the 
purpose  of  showing  that  he  was  drunk  and  delirious  on  the 
day  of  the  homicide,  and  that  he  had  been  drunk  and 
delirious  for  several  days  before.  She  also  testified  in  chief 
as  to  the  history  of  the  defendant  for  several  years;  as  to 
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the  places  where  he  had  worked  since  his  marriage ;  as  to 
his  conduct  while  at  work  at  different  places ;  and  lis  to  his 
relations  to*  his  mother  and  herself^  and  their  careful  and  ten- 
der treatment  of  him. 

Upon  the  cross-examination  the  State  asked  the  witness 
in  regard  to  her  personal  relations  to  her  brother,  and  among 
other  questions  asked  the  following,  to  which  the  answers 
appended  were  given.  Question.  *^Was  he  asked  not  to 
come  home  ? "  Answer.  "  Why  no ;  he  never  was  asked 
not  to  come  home.  We -were  very  glad  to  have  him  come 
home  if  he  behaved  himself."  Qu.  *^  Was  he  asked  not  ta 
come  home?"  Ans.  ^'No,  he  was  not  asked  not  to  come 
home ;  but  when  he  was  working  my  mother  tried  to  force 
him  to  board  away  from  home  or  else  pay  for  his  board  at 
home,  and  he  did  not  care  to  do  that."  Qu.  ^^So  your 
mother  did  want  him  to  board  away  from  home  when  he 
was  drunk?"  Am.  **If  he  would  not  pay  for  his  board 
at  home  she  suggested  that  to  him."  Qu.  "  If  he  did  not 
pay  for  his  board  at  home  he  should  board  away  from 
home  ?  "  Ans.  ^^  She  would  be  glad  to  have  him  at  home  if 
he  would  behave  himself."  Qu.  "Do  you  remember  when 
he  was  arrested  for  an  assault  on  his  brother?"  Ans. 
"I  do  remember  that."  Qu.  **How  long  ago  was  that?" 
Ans.  "I  do  not  remember."  Qu.  "Was  it  a  year  ago?" 
Ans.  "  I  think  it  was  more  than  that." 

The  defendant  objected  to  an  examination  on  this  sub- 
ject. The  State  claimed  it  merely  to  refresh  the  memory  of 
the  witness,  and  fix  a  date.  The  court  allowed  the  examina- 
tion. For  the  purpose  stated  the  ruling  of  the  court  was 
clearly  correct. 

The  cross-examination  then  proceeded.  Qu.  "  Was  it  about 
a  year  and  a  half  ago,  should  you  think  ? "  Ans.  "  Well, 
I  should  think  it  was  about  a  year  or  a  year  and  a  half  ago, 
but,  as  I  say,  I  am  not  positive  about  the  time."  Qu.  "Well 
now,  about  that  time  was  he  told  that  he  must  not  come  to 
the  house  ? "  Ans.  "  He  may  have  been ;  I  don't  know." 
Qu.  **What?"  Ans.  " He  may  have  been  told  so;  I  can- 
not say."     Qu.  "  Did  you  not — either  yourself,  or  you  and 
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your  mother — go  to  the  prosecuting  attorney  to  have  hun 
write  a  letter  telling  him  not  to  come  home  ? "  Ans.  ^Yes^ 
I  remember  that^  but  whether  it  was  at  that  time  or  not  I 
do  not  recollect." 

The  defendant  objected  to  this  linp  of  examination.  The 
court  oveiTuled  the  objection.  The  examination  was  made, 
and  allowed  by  the  court,  on  the  ground  that  the  evidence 
obtained  thereby  tended  to  disparage  the  testimony  of  the 
witness  given  in  chief  in  regard  to  her  relations  with  the 
defendant.  We  think  it  is  clear  that  no  error  was  commit- 
^d  by  this  ruling. 

The  State  offered  in  rebuttal  the  evidence  of  one  San- 
ford,  who  testified  that  the  defendant  worked  for  him  from 
the  middle  of  September,  1886,  to  about  the  Christmas  fol- 
lowing ;  that  during  the  latter  part  of  the  time  he  showed 
him  a  letter  that  he  had  received  from  some  attorney  in 
Hartford ;  that  as  he  presented  the  letter  he  said,  ^^  Here  is 
a  pretty  warm  reception,"  and  then  asked  the  witness  to 
read  it,  which  the  witness  did.  The  sister  of  the  defendant 
had  previously  stated,  '*  that  during  the  latter  part  of  the 
year  1886  she  and  her  mother  went  to  the  prosecuting  attor- 
ney of  the  city  of  Hartford  and  requested  him  to  write  the 
defendant  a  letter  telling  him  not  to  come  home ;  that  she 
and  her  mother  did  not  want  to  drive  him  from  home,  but 
wanted  to  mhke  a  responsible  man  of  him."  The  defendant 
objected  to  the  witness  stating  the  contents  of  the  letter. 
The  State  requested  the  defendant  to  produce  the  letter,  and 
stated  that  if  it  could  be  produced  the  State  would  wait  for 
its  production  ;  but  the  defendant  did  not  produce  it,  and 
did  not  claim  that  it  could  be  produced ;  neither  did  he  ask 
time  for  its  production.  The  court  allowed  the  contents  of 
the  letter  to  be  given  in  evidence. 

The  witness  then  stated  that  the  letter  ^^  instructed  the 
defendant  to  leave  home,  and  take  his  effects  witii  him,  and 
to  leave  forever;  and  stated  that  if  he  made  any  trouble  in 
doing  so  for  his  mother  or  sister,  he  would  furnish  him  a 
home  in  Seyms  street." 

We  think  the  contents  of  the  letter  were  clearly  admisai- 
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ble  under  the  ciroumstanoes.  The  defendant  bad  ample 
time  and  opportunity  to  produce  the  letter ;  but  he  neglect- 
ed and  refused  to  do  so.  The  letter  tended  to  disparage  the 
testimony  given  by  the  mother  and  sister  iu  regai^  to  their 
relations  to  the  defendant.  It  Was  written  by  their  agent 
and  upon  their  direction. 

The  remaining  question  in  the  case  is  concerning  the 
charge  of  the  court  to  the  jury.  The  defendant  requested 
the  court  to  charge  the  jury  in  accordance  with  a  number 
of  requests  which  he  presented  in  writing.  In  each  of  them 
was  the  phrase — **  That  his  mental  condition  must  have  been 
such  that  he  was  capable  of  a  careful  weighing  of  reason^  iu 
order  to  a  decision."  The  court  charged  the  jury  in  ihe 
language  of  the  requests  with  the  exception  of  the  phrase 
quoted,  which  the  court  refused  to  give  the  jury;  and  the 
defendant  claims  that  the  court  erred  in  its  refusal. 

This  question  has  been  decided  many  times  in  the  Supe- 
rior Court  during  the  past  fifteen  years  in  accordance  with 
the  charge  of  the  court,  and  it  has  been  fully  and  elabo- 
rately decided  in  the  same  way  by  this  court  in  State  v. 
Johnion,  40  Conn.,  186,  and  State  v.  Smithy  49  Conn.,  376, 
and  should  be  regarded  as  settled. 

The  question  is,  what  degree  of  mental  capacity  a  person 
must  have  in  order  to  be  able  to  commit  murder  in  the  first 
degree?  The  statute  declares  that  all  murder,^ike  the  one 
we  are  considering,  perpetrated  willfully,  deliberately  and 
premeditatedly,  shall  be  murder  in  the  first  degree.  If  the 
defendant  had  mental  capacity  enough  to  take  the  life  of  his 
wife  with  all  these  elements  in  the  homicide,  as  the  court  in 
its  charge  repeatedly  told  the  jury  he  must  have  in  order  to 
commit  murder  in  the  first  degree,  was  any  greater  mental 
capacity  required  ? 

The  defendant  claims  that  his  mental  capacity  must  have 
been  such,  that  he  was  ^^  capable  of  a  careful  weighing  of 
reasons  in  order  to  a  decision."  A  decision  of  what? 
Whether  he  will  commit  the  atrocious  crime  of  murder 
upon  the  person  of  his  wife  while  on  her  way  home  from 
her  daily  toil.     What  amount  of  mental  capacity  will  it 
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require,  what  degree  of  deliberation  will  be  necessary,  in 
order  to  carefully  weigh  the  reasons  for  and  against  it,  in 
coming  to  a  decision  of  that  question?  There  are  no  rein- 
sons  but  those  of  a  negative  character,  warning  him  to 
pAUse,  and  those  are  few  and  on  the  sui-face,  though  cogent 
in  character. 

But  it  is  unnecessary  to  pursue  this  subject  further,  for 
the  cases  cited  have  expressly  decided  that  such  capacity  as 
the  defendant  claims  to  be  necessary  is  not  required.  In 
State  V.  Johnsofi  the  court  say :  *^  To  be  the  subject  of  pan* 
ishment  an  individual  must  be  a  moral  agent;  must  have 
mind  and  capacity,  must  have  reason  and  understanding, 
enough  to  enable  him  to  judge  of  the  nature,  character  and 
consequences  of  the  act  charged  against  him,  that  the  act 
is  wrong  and  criminal,  and  that  the  commission  of  it  will 
properly  and  justly  expose  him  to  penalties."  In  State  v. 
Smithy  the  court  held  that  ^^  if  the  accused,  before  the  hom- 
icide and  down  to  its  commission,  had  control  of  his  mental 
faculties  enough,  and  had  mental  capacity  enough,  to  form 
a  specific  intent  to  kill  the  deceased,  and  did  so  kill  him  will- 
fully, deliberately  and  premeditatedly,  and  while  apprehend- 
ing the  nature  and  character  of  the  act,  he  had  mind  enough 
and  capacity  enough  to  commit  murder  in  the  first  degree. 
If  he  had  not  such  capacity,  then  he  could  not  commit  mur- 
der in  the  firBt  degree. 

.  There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Patbiok   FrrzGBBALD   v$.   Elizabeth   Bbbnnak   akd 

OTHBBS. 

Hew  London  Ca,  Hay  T.,  1889.    Andrkws,  C.  J.,  Cabpshtxb,  Pabdbb, 
LooMis  and  Bbabdslbt,  Js. 

Where  known  and  fixed  monnments  mentioned  in  a  deed  do  not  agree,  so 
that  the  boundary  line  can  not  pass  through  all  of  them,  some  must  be 
disregarded,  and  it  is  the  duty  of  the  triers  to  decide  which. 

A  husband  who  is  in  occupation  as  tenant  by  the  curtesy  can  not  make 
any  admissions  as  to  the  title  that  will  affect  the  interest  of  his  wife. 

[Argued  June  28th— decided  September  18th,  1889.] 

AcnoK  to  recover  possession  of  land ;  brought  to  tbe 
Court  of  Common  Pleas  of  New  London  County,  and  tried 
to  the  court  upon  a  general  denial,  before  Crump,  J.  Facts 
found  and  judgment  rendered  for  the  plaintiff,  and  appeal 
by  the  defendants.  The  case  is  sufficiently  stated  in  the 
opinion. 

W.  C.  NoyeB,  with  whom  was  8.  Park,  for  the  appellants. 

S.  A.  SuUj  for  the  appellee. 

Andbews,  C.  J.  In  an  action  in  the  nature  of  ejectment 
tried  in  the  Court  of  Common  Pleas  in  New  London  County, 
the  plaintiff  claimed  to  recover  the  land  oonyeyed  by  a  deed 
to  him  from  Juliette  Moore  and  her  husband,  Ezra  Moore. 
The  deed  is  set  out  at  length  in  the  finding.  The  point  of 
beginning,  by  the  old  harbor  road,  was  not  disputed.  The 
point  one  hundred  and  fifty-three  feet  southerly  therefrom, 
was  found  by  the  court  to  be  at  a  point  one  foot  northwest- 
erly from  the  northerly  corner  of  Mrs.  Brennan's  (the 
defendant's)  front  door  yard  fence ;  and  that  the  line  of  the 
plaintiff's  land  ran  from  that  point  **  southwesterly  in  a 
straight  line  about  forty-four  and  one  half  feet  to  the  center 
of  the  top  of  the  northeasterly  end  of  the  wall."  This  lat- 
ter line  was  the  only  one  about  which  there  was  any  coutro- 
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Yersy.  As  the  court  establishes  it,  it  did  not  pass  over  the 
center,  but  about  two  aud  half  feet  southerly  from  the  small 
rock  with  a  bole  drilled  in  it,  mentioned  in  the  deed.  The 
defendant  insists  that  the  court  erred  in  not  deciding  that 
the  line  ran  over  the  center  of  the  small  rock,  and  invokes 
the  rule  "that  known  and  fixed  monuments  will  control 
courses  and  distances.*'  1  Swift's  Dig.,  122.  '  This  is  a  use- 
ful rule,  laid  down  for  the  assistance  of  courts  in  applying 
deeds  to  their  subject  matter  so  as  to  ascertain  the  land 
conveyed;  but  in  cases  where  the  known  and  fixed  monu- 
ments do  not  agree  with  each  other  the  court  must  of  neces- 
sity decide  between  them.  This  is  what  the  court  did. 
The  point  by  the  side  of  the  old  harbor  road  was  a  fixed 
point;  the  point  near  the  corner  of  the  defendant's  door 
yard  fence  was  a  fixed  point;  the  end  of  the  stone  wall  was 
a  fixed  point ;  each  as  much  a  fixed  point  as  the  rock  with 
a  hole  in  it.  The  court  had  before  it  the  deeds  of  the 
defendant  as  well  as  the  deed  of  the  plaintiff,  and  appar- 
ently could  not  reconcile  them  so  as  to  have  the  line  pass 
through  all  these  fixed  points.  Some  one  of  them  had  to  be 
disregarded.  It  was  the  duty  of  the  court  to  decide  which 
one. 

Mary  A.  Sheridan,  a  witness  in  behalf  of  the  defendant, 
testified  that  she  was  present  shortly  before  the  sale  of  the 
Moore  land  to  the  plaintiflF,  and  saw  the  plaintiff,  Mr.  Moore 
and  another  man  upon  the  Moore  land,  going  over  and 
measuring  the  same  with  tape  lines.  She  was  then  asked : 
"  What  conversation,  if  any,  did  you  at  that  time  hear  be- 
tween Mr.  Moore  and  Mr.  Fitzgerald  about  the  boundary 
line  of  Mrs.  Brennan's  land?"  This  question  was  objected 
to  and  excluded  by  the  court,  except  under  the  condition 
that  further  proof  of  agency  should  be  shown.  As  no  fur- 
ther proof  of  agency  was  shown  the  answer  was  not  received. 
The  defendant  duly  excepted.  The  finding  is  meager  and 
does  not  show  what  the  defendant  expected  to  prove  by  the 
answer  of  the  witness ;  nor  is  it  shown  upon  what  ground 
the   answer  was  claimed  to  have  been   admissible.    It  is 
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found  that  the  land-belonged  to  Mi*s.  Moore  in  fee,  and  that 
Mr.  Moore  was  at  that  time  tenant  by  the  curtesy  initiate. 

A  tenant  by  the  curtesy  initiate  is  seized  of  a  freehold 
estate  in  his  own  right,  and  the  interest  of  his  wife  is  a  mere 
reversionary  interest  depending  upon  the  li^  estate  of  her 
husband.  1  Swift's  Dig.,  26 ;  Coke  Litt.,  80  a,  124  b,  851  a: 
Foster  v.  Marshall,  22  N.  Hamp.,  491. 

Mr.  Moore,  while  upon  the  land  of  which  he  was  the  tenant 
for  his  own  life,  had  some  conversation  about  the  boundaiy 
line  of  Mra.  Brennan,  whose  land  adjoined  his  own  land. 
It  does  not  appear  what  he  said.  Presumably  the  witness 
Sheridan  would  have  testified  to  some  words  used  by  him 
on  that  occasion  from  which  it  would  be  claimed  that  he  had 
admitted  the  line  of  Mrs.  Brennan's  land  to  be  in  a  place 
such  as  would  be  inconsistent  with  the  claim  made  on  the 
trial.  It  is  stated  in  the  defendant's  brief  that  Mr.  Moore 
was  dead  at  the  time  of  the  trial.  No  such  fact  appears  in 
the  finding.  But  whether  he  was  living  or  dead  the  evi- 
dence was  offered  and  claimed,  not  for  the  purpose  of  affect- 
ing the  life-estate  of  Mr.  Moore  himself  in  the  land,  but  for 
the  purpose  of  affecting  the  reversion  which  at  the  time  of 
the  conversation  was  owned  by  Mrs.  Moore.  A  tenant  for 
life,  however,  cannot  make  any  admission  that  will  bind  the 
reversioner.  2  Wheaton's  Ev.,  §  1161 ;  Hill  v.  Roderick^  4 
Watts  &  S.,  221 ;  Post  v.  Morris,  29  Geo.,  374 ;  Pape7idick 
V.  Bridffewat£r^  5  El.  &  Bl.,  166 ;  Foster  v.  Wardwell,  supra  ; 
Mattock  V.  Steams,  9  Verm.,  326 ;  Howe  v.  Malkin,  40  Law 
Times  (N.  S.),  190. 

The  same  rule  applies  to  a  tenant  for  years.  Smith  v. 
Vincent,  15  Conn.,  1.  Nor  can  a  tenant  in  common  make  any 
admission  that  will  affect  the  other  tenants.  1  Greenl.  Ev., 
§  176 ;  McLellan  v.  Cox,  36  Maine,  95 ;  Dan  v.  Brown,  4 
Co  wen,  483. 

A  tenant  by  the  curtesy  cannot  even  by  a  deed  affect  the 
estate  of  his  wife  in  the  land.  "  The  husband  acquires  a 
right  to  the  use  of  all  the  land  or  real  estate  of  the  wife 
during  her  life,  and  if  he  has  a  child  by  her  and  survives  her, 
then  for  his  own  life,  as  tenant  by  the  curtesy.  The  usu- 
Vol.  Lvn. — 88 
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fructuary  estate,  as  it  may  be  called,  in  all  cases  endures  for 
his  life  and  is  a  freehold ;  but  the  wife  continues  to  be  the 
proprietor  in  fee,  and  on  her  death,  if  undisposed  of,  it  will 
descend  to  her  heirs.  The  husband  can  make  no  di^^position 
of  the  estate  for  any  longer  term  than  his  own  life.'*  1  Swift 
Dig.,  26.  A  husband  cannot  by  any  acts  or  declarations 
bind  the  property  rights  of  his  wife  without  her  knowledge 
and  consent.  Benedict  v.  Pearce  and  wife^  63  Conn^  496. 
There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Lewis  J.  Atwood  vs.  Nelson  J.  Wblton  and  others, 
Executors. 

New  Hayen  Co.,  Jane  T.,  1899.    Andrews,  C.  J.,  Cabpbnteb,  Pabdbb, 
LooMis  and  Bbabdblbt,  Js. 

The  plaintiff  made  a  note  payable  to  the  order  of  B,  which  B  agreed  to  pay 
when  due.  He  did  not  pay  it  and  it  was  talcen  up  by  the  plaintiff.  In 
a  suit  against  B^s  executors  for  the  amount  paid  by  him,  the  complaint 
averred  the  making  of  the  note  for  B'«  accommodation,  his  promise  to 
pay  it  when  due,  his  failure  to  do  so,  the  payment  of  it  by  the  plaint- 
iff, and  that  his  claim  had  never  been  paid.  The  defendants  denied 
only  the  payment  of  the  note  by  the  plaintiff  and  his  not  having  been 
paid  the  amount  by  B,  The  court  found  the  facts  as  alleged  in  the 
complaint,  but  further  found  that  the  relations  of  the  parties  had 
become  changed  since  the  making  of  the  note,  so  that  it  became  the 
duty  of  the  plaintiff  to  pay  it,  and  rendered  judgment  for  the  defend- 
ants.   Held,  on  the  plaintiff's  appeal— 

1.  That  the  facts  averred  by  the  plaintiff  having  all  been  found  by  the 
court,  judgment  should  have  been  rendered  for  the  plaintiff. 

9.  That  the  facts  upon  which  the  court  founded  its  judgment  for  the 
defendants,  not  having  been  averred,  could  not  be  made  the  basis  for 
a  judgment. 

8.  That  it  was  no  objection  that  the  plaintiff  did  not  make  the  point  in  the 
court  below,  as  it  was  an  error  of  the  court  subsequent  to  the  trial,  and 
the  plaintiff  could  not  have  known  that  such  a  judgment  would  be 
rendered  and  was  not  bound  to  make  an  objection  in  anticipation  of  it^ 

An  allegation  of  duty,  without  averring  the  facts  on  which  the  duty  arisei, 
is  insufficient. 
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And  the  finding  of  a  duty,  without  the  facts,  la  for  the  same  reason  of  no 
avaiL 

Parties  have  a  right  to  have  the  facts  appear  of  record,  that  they  may  deny 
them,  and  that  the  question  whether  they  raise  the  duty  may  l>e 
reviewed. 

Where  a  judgment  is  rendered  in  such  a  case  upon  facts  which  do  not 
appear,  it  cannot  be  claimed  that  justice  was  done  and  that  a  new  trial 
for  that  reason  should  not  be  granted,  as  the  court  can  not  know  upon 
what  facts  the  judgment  was  rendered,  and  the  defeated  party  WQuld 
have  had  no  opportunity  to  deny  those  facts. 

The  statute  (Gen.  Statutes,  §  1135  )  provides  that  no  errors  shall  be  consid- 
ered on  an  appeal  unless  it  appears  on  the  record  tliat  the  question  was 
distinctly  raised  at  the  trial  and  decided  by  the  court.  Held  that  the 
statute  was  not  designed  to  deprive  the  court  of  power  to  review  tlio 
main  question  in  a  case  where  the  fact  that  it  was  made  and  decided 
necessarily  appears. 

The  common  counts,  under  the  Practice  act  and  the  Rules  of  Practice,  can 
properly  be  used  only  in  connection  with  a  bill  of  particulars,  and 
then  only  that  one  of  them  that  is  applicable  to  the  case.  All  the 
others  are  to  be  stricken  out. 

Where  a  complaint  contained  the  common  counts  and  a  special  count,  and 
no  bill  of  particulars  was  filed  and  the  parties  went  to  trial  on  the 
special  count,  it  was  held  that  the  common  counts  were  in  effect 
stricken  out. 

[Argued  June  11th— decided  September  80th,  1889.] 

Action  for  money  paid  out;  brought  to  the  District  Court 
of  Waterbury  and,  by  appeal,  to  the  Superior  Court  in  New 
Haven  County,  and  heard  before  JPcnn,  J. 

The  complaint  contained  the  common  counts  and  the  fol- 
lowing  special  count. 

"1.  On  November  25th,  1882,  the  plaintiff  made  and 
delivered  to  John  C.  Booth,  late  of  Waterbury,  deceased, 
his  promissory  note  for  $4,000,  payable  to  said  Booth  or 
order,  three  moliths  after  date,  at  the  Litchfield  National 
Bank. 

^*  2.  It  was  an  accommodation  note  without  consideration, 
given  to  said  Booth  at  his  request,  and  upon  his  promise 
that  he  would  pay  it  at  maturity. 

^^  8.  Said  Booth,  before  its  maturity,  negotiated  said  note 
for  value. 

**  4.  He  failed  to  pay  it  at  maturity,  and  the  plaintiff  was 
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t*:./  thereupon  compelled  to  pay  and  did  pay  it  on  Novembei 

J^v  7th,  1883. 

^..,  "5.  On  July  29th,  1886,  said  Booth  died,  leaving  a  will 

appointing  the  defendants  his  executors. 

"6.  Said  will  has  been  duly  proved,  and  the  defendants 
have  duly  qualified  as  executors. 

"  7.  The  plaintiff,  within  the  time  limited,  presented  to 
said  executors  his  aforesaid  claim  against  said  Booth^s 
estate. 

**8.  On  October  1st,  1887,  the  defendants  notified  the 
plaintiff  that  they  had  disallowed  and  refused  to  pay  his 
claim  arising  from  the  aforesaid  note. 

"9.  The  same  has  never  been  paid. 

«  The  plaintiff  claims  $6,000  damages." 

The  defendants  denied  the  allegations  of   the  common 
,  counts  and  the  fourth  and  ninth  paragraphs  of  the  special 
count,  admitting  the  others.    No  bill  of  particulars  was 
filed  under  the  common  counts. 

The  court  made  the  following  finding  of  facts  in  the  case. 

On  November  25ih,  1882,  the  plaintiff  executed  and  deliv- 
ered to  John  C.  Booth,  the  defendant's  testate,  his  two 
promissory  notes  for  the  sum  of  $4,000  each,  payable  in  two 
and  three  months  respectively,  who  indorsed  the  same,  and 
procured  them  to  be  discounted  at  the  Litchfield  National 
Bank,  the  plaintiff  receiving  the  full  proceeds  of  snch  dis- 
counts. 

At  the  time  of  the  execution  and  delivery  of  the  notes 
Booth  executed  and  delivered  to  the  plaintiff  the  following 
agreement : — 

"  Waterbuby,  Conn.,  Nov.  25th,  1882. 

"  Whereas  L.  J.  Atwood  has  this  day  made  two  notes 
payable  to  my  order  for  4,000  dollars  each,  for  my  benefit; 
said  notes  are  endorsed  by  me  and  payable  at  First  National 
Bank,  Litchfield.  Now,  therefore,  on  the  maturity  of  each 
of  them,  I  hereby  agree  to  protect  and  pay  them  without 
cost  or  expense  to  said  L.  J.  Atwood. 

"John  C.  Booth." 

On  the  25th  day  of  January,  1883,  just  before  the  first  of 


Digitized  by  VjOO^IC 


SEPTEMBER,  1889.  617 

Atwood  «.  Wclton. 

tiie  notes  became  due,  Booth  paid  and  took  up  the  same. 
On  the  18th  day  of  February  the  plaintiff  repaid  to  Booth 
the  money  so  paid  by  him  to  take  up  the  note,  and  made 
a  charge  upon  his  diary  against  the  plaintiff  of  the  in- 
terest upon  the  money  from  the  25th  day  of  January  to  the 
13th  day  of  February.  It  was  not  however  shown  that 
the  plaintiff  was  ever  requested  to  pay  the  intei-est,  or 
ever  knew  of  the  charge.  It  did  not  appear  what  had 
become  of  the  note  after  its  return  by  the  bank  to  Booth, 
but  it  was  not  found  among  the  papers  left  by  Booth. 

The  second  note  became  due  on  February  28th  1888,  and 
Booth  wrote  to  the  bank  that  the  maker  of  the  note  desired 
its  renewal  and  inclosed  such  renewail  note,  and  requested 
the  bank  to  send  a  memorandum  of  the  discount.  This 
was  done,  and  the  following  day  the  plaintiff  sent  his  per- 
sonal check  to  pay  the  same.  This  renewal  note  became 
due  July  4th,  1883,  and  the  plaintiff  requested  of  the  bank 
a  further  renewal,  which  was  granted,  and  the  plaintiff  paid 
the  discount  thereon.  This  renewal  note  became  due  No- 
vember 6th,  1883.  The  plaintiff  paid  the  same  and  the  note 
was  returned  to  him  b}'  the  bank. 

No  mention  was  ever  made  by  the  plaintiff  to  Booth  of 
this  note  during  the  lifetime  of  Booth,  who  died  on  the  29th 
day  of  July,  1886.     The  note  is  lost  and  cannot  be  found. 

The  plaintiff  within  the  six  months  allowed  by  the  court 
of  probate  presented  a  claim  for  the  amount  of  the  note  and 
interest  from  the  date  of  payment.  It  was  disallowed,  and 
within  four  months  after  notice  thereof  this  suit  was  brought. 

I  find  from  the  testimony  that  notwithstanding  the  wiit- 
ten  memorandum  ipade  by  Booth  at  the  date  of  the  execu- 
tion of  the  notes,  yet  subsequently  the  relations  of  the 
parties  changed,  whereby  it  became  the  duty  of  the  plaintiff 
to  pay  the  notes,  which  he  did  pay,  and  that  they  are  not 
valid  claims  against  the  defendants.  Judgment  is  therefore 
rendered  for  the  defendants  to  recover  their  costs. 

From  this  judgment  the  plaintiff  appealed. 

S.  W.  Kellogg  and  X.  F.  Burpee^  for  the  appellant 
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Every  fact  put  in  issue  in  the  case  having  been  admitted 
or  decided  to  be  as  claimed  by  the  plaintiff,  he  was  mani- 
festly entitled  to  judgment  in  his  favor.  But  the  court 
finds  that  the  note  in  suit  is  ^^  not  a  valid  claim  against  the 
defendants,"  because,  subsequently  to  the  written  memo- 
randum of  Booth,  ^^the  relations  of  tlie  parties  changed, 
whereby  it  became  the  duty  of  the  plaintiff  to  pay  the 
notes,  which  he  did  pay."  Judgment  is  "  therefore  for  the 
defendants."  That  is,  the  judgment  for  the  defendants  is 
given  becaose  of  the  facts  stated  in  the  pamgraph  quoted. 
But  such  facts,  if  they  exist,  are  matter  of  special  defense, 
or  in  avoidance,  or  of  defense  consistent  with  the  truth  of 
the  material  allegations  of  the  complaint,  and  the  finding 
evidently  so  regards  them.  It  is  said  that,  "  notwithstand- 
ing" Booth's  agreement,  the  plaintiff  '*did  pay"  this  note, 
because  it  "became  his  duty"  to.  No  such  defense  is, 
however,  presented  by  the  pleadings  and  the  issue  framed 
thereby.  Such  facts  were  not  any  part  of  the  matter  in 
controversy.  A  judgment  based  upon  them  is  therefore  of 
no  force ;  it  is  entirely  aside  from  the  issues  raised  in  the 
record.  Powers  v.  Mvlvey^  61  Conn.,  432;  Reynoldt  v. 
Stockton,  43  N.  Jer.  Eq.,  211 ;  Ihduth  Nat  Bank  v.  Knox- 
mile  Fire  Ins.  Co.,  85  Tenn.,  76.  That  portion  of  the  find- 
ing which  relates  to  facts  which  were  not  within  the  issue 
must  be  treated  as  a  nullity.  Q-aylord  v.  Couch,  5  Day,  230 ; 
Sanford  v.  Thorp,  45  Conn.,  241 ;  Rarer  Iron  Works  v.  Trout, 
88  Virg.,  897 ;  Boone  v.  Chiles,  10  Pet.,  177.  Of  course  we 
could  not  have  taken  an  objection  to  this  action  of  the  court 
on  the  trial,  because  it  was  after  the  trial,  and  could  not 
have  been  anticipated  by  us.  We  did  claim  that  upon  the 
evidence  we  were  entitled  to  judgment,  but  we  could  not 
know  what  the  finding  of  the  court  would  be. 

G-.  E.  Terry  and  tT".  W.  AUing,  for  the  appellees. 

1.  The  plaintiff,  in  his  reasons  of  appeal,  says  that  "on 
the  facts  proved  and  found  the  court  should  have  rendered 
judgment  for  the  plaintiff."  When  the  court  finds  that  the 
note  in  suit  is  not  a  valid  claim  against  the  defendants,  aa 
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executors  of  Mr.  Booth,  it  is  quite  difficult  to  understand 
how  any  other  judgment  could  or  ought  to  have  been  ren- 
dered, and  the  court  must  have  proceeded  on  the  fact  that 
Mr.  Booth,  in  his  lifetime,  had  discharged  his  obligatit»n 
and  paid  it  in  some  manner.  But  the  plain tiiT  says  that 
"all  the  facts  upon  which  judgment  for  the  defendants  ls 
found  were  not  in  issue  in  the  case."  If  we  understand 
the  issue  raised  by  the  pleadings,  it  is  that  the  plaintiff 
made  and  delivered  to  Mr.  Booth  a  note  for  f 4,000,  at  the 
request  of  Booth,  and  upon  his  promise  that  lie  would  pay 
it ;  that  Mr.  Booth  did  not  pay  it  at  maturity  and  that  the 
plaintiff  was  therefore  compelled  to  pay  it,  and  did  pay  it, 
and  that  the  same  had  never  been  paid  to  the  plaintiff. 
This  the  defendants  deny,  and  it  raises  the  precise  issue  of 
whether  Mr.  Booth  in  his  lifetime,  or  his  executors  since 
his  decease,  have  ever  paid  to  the  plaintiff  the  amount  paid 
by  him  upon  the  note ;  and  the  court  having  found  that 
there  was  some  transaction  between  the  parties  whereby 
their  relations  to  this  note  were  changed  and  it  became  the 
duty  of  the  plaintiff  to  pay  the  notes  at  maturity,  and  that 
he  did  piy  them,  and  that  they  are  not  valid  claims  against 
the  defendants,  it  seems  to  us  to  effectually  dispose  of  the 
case,  and  to  justify  the  court  in  having  rendered  the  judgf- 
ment  it  did. 

2.  No  such  question  as  is  now  made  was  raised  in  the 
court  below.  The  statute  (Gen.  Statutes,  §  1135,)  requires 
that  the  record  should  show  that  "the  question  was  dis- 
tinctly raised  at  the  trial."  The  most  that  can  be  claimed 
is  that  this  defense  was  variant  from  that  indicated  by  the 
answer.  But  questions  of  variance  are  not  favored,  and 
must  be  distinctly  raised  to  be  copsidered.  Rules  under 
Practice  Act,  ch.  14.  The  frequent  decisions  to  this  effect 
need  not  be  cited.  The  variance  might  render  the  evidence 
inadmissible,  but  the  objection  should  have  been  taken 
to  the  admission  of  the  evidence  on  that  ground.  If  the 
objection  had  then  been  made  the  defendants  might  have 
amended  their  answer. 

8.  No  injustice  has  been  done  the  plaintiff.     The  court 
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finds  as  a  fact  that  he  has  do  claim  against  the  estate,  and 
it  is  purely  a  technical  question  which  is  here  raised  upon 
the  pleadings,  and  it  does  not  appear  that  if  the  claim  had 
been  made  in  the  court  below  any  different  result  would 
have  been  arrived  at  by  the  court.  The  real  question  was 
whether  the  plaintiff  had  a  valid  claim  against  Mr.  Booth's 
estate.  The  court  has  found  as  a  fact  that  he  had  no^ 
Substantial  justice  has  been  done  between  the  parties.  This 
is. a  well-established  reason  for  not  granting  a  new  trial. 

Carpenter,  J.  This  is  an  action  on  a  money  demand. 
The  complaint  consists  of  two  counts  ;  the  common  counts, 
and  a  special  count  For  the  second  a  substituted  count 
was  filed,  on  which  the  parties  went  to  trial.  The  substi- 
tuted count,  so  far  as  material,  is  as  follows : — 

*'  1st.  On  November  25th,  1882,  the  plaintiff  made  and 
delivered  to  John  C.  Booth,  late  of  Waterbur\',  deceased, 
his  promissory  note,  for  $4,000,  payable  to  said  Booth  or 
order,  three  months  after  date,  at  the  Litchfield  National 
Bank. — 2d.  It  was  an  accommodation  note  without  con- 
sideration, given  to  said  Booth  at  his  request,  and  upon  his 
promise  that  he  would  pay  it  at  maturity. — 3d.  Said  Booth, 
before  its  maturity,  negotiated  said  note  for  value. — 4th.  He 
failed  to  pay  it  at  maturity,  and  the  plaintiff  was  thereupon 
compelled  to  pay  and  did  pay  it,  on  November  7th,  1888. 
♦  ♦  ♦  — 9th.  The  same  has  never  been  paid." 

The  defendants  denied  the  fourth  and  ninth  paragraphs  ; 
all  the  others  were  admitted. 

In  respect  to  the  fourth  paragraph,  the  court  found  that 
the  plaintiff  [)aid  the  note  as  alleged  ;  but  further  found 
that  the  relations  of  the  parties  had  changed,  whereby  it 
became  the  duty  of  the  plaintiff  to  pay  the  note,  that  he 
did  pay  it,  and  that  it  is  not  a  valid  claim  against  the  de- 
fendants. Thereupon  judgment  was  rendered  for  the  de- 
fendants, and  the  plaintiff  appealed. 

The  first  reason  of  appeal  is  general  and  requires  no  fui^ 
ther  notice.     The  alleged  error  which  we  have  considered 
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is  pointed  out  in  the  second  and  third  reasons  of  appeal, 
which  are  as  follows : — 

"  2d.  The  facts  upon  which  judgment  for  the  defendants 
is  found  were  not  in  issue  in  the  case. — 8d.  Having  decided 
all  the  facts  in  issue  in  favor  of  the  plaintiff,  the  court  erred 
in  rendering  judgment  on  them  for  the  defjjndants." 

What  was  the  precise  issue  before  the  Superior  Court? 
Counsel  for  the  plaintiff,  in  their  oral  argument,  tell  us  that 
the  first  count  was  abandoned.  Counsel  for  the  defendants 
in  their  brief  say — *'  No  claim  was  made  under  the  first 
count  of  the  complaint.'*  Aside  from  the  substantial  agree- 
ment of  counsel  that  the  first  count  is  out  of  the  case,  the 
law  and  the  Rules  of  Practice  concur  in  so  regarding  it. 
The  first  section  of  the  Practice  Act  provides  that  "  the 
first  pleading  on  the  part  of  the  plaintiff  shall  be  known  as 
the  complaint,  and  shall  contain  a  statement  of  the  facts 
constituting  the  cause  of  action,"  etc.  Gen.  Statutes,  §  872. 
The  ninth  section  provides  that  **  all  pleadings  sliall  contain 
a  plain  and  concise  statement  of  the  material  facts  on  which 
the  pleader  relies,  but  not  of  the  evidence  by  which  they  are 
to  be  proved,"  etc.  Gen.  Statutes,  §  880.  The  first  sec- 
tion of  the  Rules  of  Practice  under  the  head  of  "  Com- 
plaint," page  twelve,  is  as  follows  : — "  The  form  of  complaint 
hereinafter. provided,  and  denominated  the  common  counts, 
may  be  used  foi-  the  commencement  of  an  action,  when  any 
of  these  counts  is  an  appropriate  general  statement  of  the 
cause  of  action ;  but  the  defendant  shall  n(»t  be  required  to 
plead,  nor  shall  any  default  be  t^iken,  until  the  plaintiff  has 
filed  a  pi*oper  bill  of  particulars,  or  such  further,  stiitement 
by  way  either  of  a  substituted  complaint  or  of  amendment 
as  may  be  necessary  to  show  his  cause  of  action  as  fully  as 
is  required  in  other  cases;  and  such  statement,  where  the 
demand  is  founded  on  an  express  contract,  whether  execu- 
tory or  executed,  shall  set  forth  the  terms  of  the  contract. 
Where  a  bill  of  particular  only  is  filed,  all  the  counts  not 
applicable  thereto  shall  be  struck  out  by  amendment." 

Paragra[)h  second  of  the  first  o«)unt,  or  what  would  have 
been  paragraph  two  if  properly  numbered  as  the  statute  re- 
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quires,  (§  880,)  is  the  only  portion  of  the  fii*st  count  which 
^t  can  apply  to  this  case.     That  is  a  very  general  statement  of 

a  fact  which  is  applicable  to  every  case  of  this  nature — ^**The 
plaintiff  *  •  •  laid  out  and  expended  said  sum  for  the  said 
Booth."  It  is  contrary  to  the  spirit  of  the  Practice  Act  to 
aUow  parties  to  go  to  trial  upon  such  a  geneml  statement, 
and  it  will  not  he  presumed  that  they  did  so.  The  common 
^^  count  can  be  properly  used  only  in  connection  with  a  bill  of 

p  particulars,  and  then  only  the  count  applicable  to  the  case. 

^;  All  others  are  to  be  stricken  out.     Here  there  was  no  bill  of 

^  particulars,  the   substituted   second  count  containing  the 

[-^  ^^  plain  and  concise  statement   of  the  material  facts  '*   re- 

f .  quired  by  the  statute.     On  tliat  alone  the  parties  went  to 

f  trial.     Hence  the  common  counts  were  in  effect  stricken 

^ :  Moreover,  there  is  no  fact  found  here  that  is  applicable  to 

the  first  count.     In  saying  this  we  do  not  refer  to  conclu- 
sions of  law.     There  is  a  conclusion  of  law  stsited  as  if  it 
'  was  a  fact,  as  we  shall  presently  see ;  but  every  material 

C  issuable  fact  found  is  embraced  in  the  issue  on  the  substi- 

tuted second  count.  This  must  be  so,  for  the  statute  re- 
quires a  plaiin  anil  concise  statement  of  the  facts  ;  and  when 
such  a  statement  exists,  as  it  does  in  this  case,  there  can  be 
no  occasion  for  resorting  to  the  general  counts. 

What  then  was  the  issue  ?  Simply  this  : — tlid  the  plaint- 
iff pay  the  note  when  due?  If  so,  has  he  been  repaid? 
The  finding  is  explicit  that  the  plaintiff  paid  the  note. 
That,  in  connection  with  the  admitted  facts,  raised  an  obli- 
gation on  the  part  of  Booth  to  repay  it.  It  is  not  claimed 
that  Booth,  or  his  executors,  have  ever  paid  it.  Why  then  is 
not  the  plaintiff  entitled  to  a  judgment?  The  defendants 
say  that  he  is  not,  because,  they  say,  that  when  he  paid  the 
note  it  was  his  duty  to  pay  it,  and  he  paid  it  &s  his  own 
debt.  But  duty  is  not  an  issuable  fact,  but  is  a  conclusion 
of  law.     Hence  an  allegation  of  duty,  without  averring  the 

"  facts  from  which  the  duty  ai-ises,  is  insufficient.     For  the 

same  reason  finding  a  duty  simply,  without  the  facts,  is  of 
no  avail.    Parties  have  a  right  to  have  the  facts  appear  of 
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record  so  that  the  legal  questibn  whether  they  raise  the 
duty  may  be  reviewed.  More  than  that,  they  have  a  riglit 
to  deny  their  existence,  and  to  be  heard  on  that  question.  It 
necessarily  follows  that  they  must  be  averred  in  pleading, 
and  an  issue,  either  of  law  or  fact,  be  regularly  found*  In 
this  case  neither  facts  nor  the  resulting  duty  are  alleged. 
The  finding  of  duty  is  wholly  outside  of  any  issue  in  the 
pleadings. 

"  No  facts  can  be  proved  under  either  a  general  or  special 
denial,  except  such  as  show  that  the  plaintiffs  statements  of 
facts  are  untrue.  Facts  which  are  consistent  with  such  state- 
ments, but  show,  notwithstanding,  that  he  has  no  cause  of 
action,  must  be  specially  alleged.*'  Rules  under  the  Prac- 
tice Act,  sec.  6,  p.  16.  It  is  difficult  to  conceive  of  a  clearer 
case  for  the  ap[)Iication  of  that  rule. 

The  nature  of  the  facts,  which  are  the  foundation  of  the 
supposed  duty,  does  not  appear.  Counsel  for  the  defend- 
ants do  not  claim  that  the  evidential  facts  which  appear  in 
the  finding  raise  any  such  duty.  In  the  principal  brief  they 
say: — "The  fact,  however,  is  so,  that  between  the  date  of 
Booth's  agreement  to  pay  the  note  and  the  maturity  of  the 
first  note  of  January,  1883,  the  relations  between  the  plaint- 
iff and  Mr.  Booth  had  become  changed,  probqbly  hy  some 
transaction  in  which  Mr.  Booth  had  made  some  settlement  with 
the  plaintiffs  whereby  the  burden  of  paying  the  notes  was  shift- 
ed on  the  plaintiffs^*  etc.  In  the  supplemental  brief  they 
say: — "Would  it  not  have  been  admissible  to  show  that 
Booth  paid  Atwood  $4,000  before  the  maturity  of  the  note  ? 
In  substance  that  is  what  was  done — what  must  have  been 
done,  in  order  for  Atwood  to  be  obliged  to  pay  the  note  as 
his  own  debt."  Thus  they  admit  that  the  supposed  duty 
must  have  arisen  from  some  such  fact  as  tiiey  have  suggest- 
ed.  If  so,  the  fact  should  have  been  alleged  under  the  rule 
quoted  above. 

The  evidential  facts  referred  to  have  more  or  less  tendency 
to  prove  the  existence  of  some  such  fact ;  but  they  do  not 
of  themselves  directly  raise  the  duty  found  by  the  court. 
That  the  plaintiff  repaid  to  Booth  the  money  paid  by  liim 
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to  take  up  the  first  note,  that  he  paid  the  interest  on  the 
renewal  of  the  second  note,  that  the  plaintiff  requested  one 
of  said  renewals,  that  he  never  mentioned  to  Booth  the  &ct 
^^  that  he  had  paid  the  second  note,  that  said  note  is  lost,  and 

^^v  tl^6  \ike^ — would  have  had  more  or  less  weight  as  tending  to 

\S:,  prove  such  ultimate  fcict,  but  they  do  not  of   themselves 

J^A  raise  the  duty  found  by  tiie  court.     We  conclude  therefore 

iv-  that  the  court,  having  found  all  the  facts  in  issue  in  favor 

jp^Y  of  ^^^  plaintiff,  erred  in  rendering  judgment  for  the  defend- 

t:.  ^  ants. 

The  defendants'  counsel  however  suggest  that  the  record 
does  not  show  that  the  question  was  made  and  decided  in 
the  court  below.  The  statute,  §  1136,  is  as  follows: — "  But 
no  errors  shall  be  considered  -  on  an  appeal  unless  they  are 
specifically  stated  in  the  reasons  of  appeal,  and  unless  it 
^;  also  appears  on  the  record  that  the  question  was  distinctly 

raised  at  the  trial,  and  was  decided  by  the  court  adversely 
to  the  appellant's  claim." 

We  are  not  disposed  to  disregard  that  statute  or  impair 
its  usefulness.  There  are  some  questions  of  evidence,  and 
some  other  minor  or  incidental  questions,  which  may  be  in- 
volved in  a  case,  but  which  ar^  not  necessarily  so,  to  which 
the  statute  more  particularly  applies.  Such  questions  will 
not  be  considered  unlt-ss  it  affirmatively  appears  that  they 
were  in  fact  made  and  decided  in  the  court  below.  But  it 
was  not  the  design  of  the  statute  to  deprive  the  court  of  the 
power  to  review  the  main  question  in  the  case,  and  to  cor- 
rect any  errors  therein,  when  it  necessarily  appears  that  it 
was  made  and  decided.  In  such  cases  an  express  declara- 
tion to  that  effect  is  unnecessary. 

In  this  case  the  pleadings  concede  that  if  the  facts  are  as 
stated  in  the  complaint  the  plaintiff  is  entitled  to  a  judg- 
ment. Otherwise  a  demuiTcr  would  have  been  the  proper 
answer.  The  court  below  found  those  facts  as  alleged,  but 
upon  a  conclusion  of  law  from  facts  not  stated  in  the  plead- 
ings, and  which  do  not  appear  in  the  finding,  rendered  judg- 
ment for  the  defendants.  That  action  of  the  court  the 
plaintiff  could  not  have  anticipated.     It  was  an  error  in  the 
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proceedings  subsequent  to  tijie  trial ;  an  error  in  the  court 
in  rendering  judgment.  The  plaintiff  was  not  bound  to 
object  in  anticipation  of  such  a  result. 

Besides,  his  general  claim,  that  upon  the  facts  he  was  en- 
titled to  a  judgment,  necessarily  includes  the  question  now 
under  consideration.  So  we  think  it  suflBciently  appears 
that  the  question  was  made  and  decided  in  the  court  below. 
Any  other  construction  of  the  statute  may  deprive  a  party 
of  a  remedy  to  which  he  is  clearly  entitled,  and  result  in 
manifest  injustice. 

It  is  further  suggested  that  manifest  justice  has  been 
done,  so  that  the  error  is  immaterial ;  and  that,  under  the 
statute  and  the  practice,  the  court  will  not  reverse  the  judg* 
ment. 

It  is  quite  possible  that  the  error  was  in  the  process  of 
arriving  at  the  result  rather  than  in  the  result  itself.  But 
we  cannot  know  that  it  is  so.  The  law  will  not  say  that  it 
was  impossible  for  the  plaintiff  to  have  explained  the  un- 
known facts  from  which  the  conclusion  was  drawn,  so  as  to 
have  destroyed  the  conclusion^  He  has  had  no  opportunity 
to  do  so.  He  has  been  practically  denied  his  day  in  court. 
Hence  injustice  may  have  been  done. 

For  these  reasons  a  majority  of  the  court  are  of  the  opin- 
ion that  there  is  error  in  the  judgment,  and  that  it  must  be 
reversed  and  a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred,  except  An- 
DBBWS,  C.  J.,  who  dissented. 


The  State  vs.  Edward  Duffy. 

New  London  Co.,  Oct.  T.,  1888.    Park,  C.  J.,  Cabpsnteb,  Pabdbb, 
LooMis  and  Beabdslbt,  Js. 

Qaestions  pnt  to  a  witness  most  not  assume  facts  to  exist  of  which  there 
had  been  no  eyldence,  nor  that  particular  answers  had  been  previously 
given  which  had  not  been. 
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But  tbe  allowance  of  such  questions  is  not  a  reason  for  granting  a  new 
trial  wliere  tlie  questions  were  unimportant  and  no  bann  can  have 
been  done  to  tlie  adverse  party. 

Wbere  in  a  criminal  prosecutiun  tbe  state  bas  fixed  a  time  hi  wbicb  it 
claims  tbe  offense  to  bave  been  committed,  it  cannot  take  a  different 
time. 

Tbe  matter  of  allowing  counsel  in  tbe  cross-examination  of  a  witness  to 
inquire  as  to  matters  ontside  of  tbe  case  for  tbe  purpose  of  testing  tbe 
recollection  of  tbe  witness,  is  largely  one  for  tbe  discretion  of  tbe  court. 

In  a  criminal  prosecution,  tried  before  a  justice  of  tbe  peace  and  appealed 
to  a  bigber  court,  tbe  justice  can  testify  in  tbe  appellate  court  witb 
regard  to  an  admission  made  by  tbe  defendant  in  bis  testimony  on  tbe 
trial  l>ef()re  bim. 

Tbe  court  in  its  cbarge  may  properly  comment  upon  tbe  evidence,  so  long 
as  tbe  comments  do  not  amount  to  a  direction  or  advice  to  the  jury 
bow  to  decide  tbe  question  of  fact  to  which  tbe  evidence  relates. 

(Argued  October  17th,  1888— decided  January  4tb,  188d.] 

Criminal  complaint,  by  a  prosecuting  agent,  against 
the  defendant,  a  licensed  dealer  in  intoxicating  liqnoi-s,  for 
allowing  a  minor  to  loiter  on  the  premises  where  he  kept 
liquors  for  sale,  in  violation  of  Gen.  Statutes,  §  8092; 
brought  before  a  justice  of  the  peace,  and,  by  the  defend- 
ant's appeal,  to  the  Superior  Court  in  New  London  County, 
and  tried  to  the  jury  in  that  court,  on  a  plea  of  not  guilty, 
before  Andrews^  J.  Verdict  guilty,  and  appeal  by  the 
defendant  for  errora  in  the  rulings  and  charge  of  the  court 
The  case  is  sufficiently  stated  in  the  opinion. 

W.  JST.  Shields  and  A.  P.  Tanner^  for  the  appellant. 

J.  M.  Thayer^  State's  Attorney,  for  the  State. 

Park,  C.  J.  The  complaint  in  this  case  charges  the  de- 
fendant, a  licensed  dealer  in  intoxicating  liquors,  with  al- 
lowing a  certain  minor  to  loiter  upon  the  premises  where 
he  kept  the  liquors  for  sale,  contrary  to  Gen.  Statutes, 
§  8092. 

On  the  trial  the  minor  was  called  as  a  witness  in  support 
of  the  prosecution  and  the  court  allowed  the  state's  attor- 
ney to  put  to  him  the  following  questions :  "  When  were 


Digitized  by  VjOOQIC 


SEPTEMBER,  1889.  627 


state  V,  Du£fy. 


you  in  there  last  ?"  **  You  had  been  in  there  before,  had  you 
not?  Don't  you  know  you  had  been  there  frequently  be- 
fore?*' The  witness  finally  answered  these  questions  by 
saying :  ^^  Tes,  I  had  been  there  before.  I  cannot  tell 
when  I  was  in  there  last."  In  connection  with  the  ques- 
tions asked  reference  had  been  made  to  the  place  where 
the  defendant  kept  his  liquors  for  sale,  so  that  it  was  under- 
stood that  that  was  the  place  intended  by  the  questions. 

These  questions  and  answers  were  allowed  by  the  court 
against  the  objection  of  the  defendant,  and  this  ruling  is 
claimed  to  have  been  eiToneous. 

As  to  the  first  question  asked,  the  rule  undoubtedly  is  as 
claimed  by  the  defendant,  that  questions  must  not  assume 
facts  to  have  been  proved  when  there  had  been  no  evidence 
on  the  subject,  nor  that  particular  answers  had  been  given 
where  none  such  had  been  made.  1  Greenl.  Ev.,  sec.  484. 
An  inference  would  naturally  be  drawn  from  the  answer 
that  the  witness  had  not  only  been  in  the  place  once  but 
more  than  once.  But  we  cannot  see  that  the  question  or 
answer  could  harm  the  defendant.  The  minor's  merely 
being  in  the  place  would  not  tend  to  prove  any  element  of 
the  crime  charged  beyond  the  mere  fact  that  he  was  there, 
which  without  further  evidence  would  be  assumed  to  have 
been  on  lawful  business  and  perhaps  only  for  a  moment,  and 
would  be  a  matter  of  no  importance.  The  statute  does  not 
forbid  the  presence  of  a  minor  on  the  premises ;  the  crime 
is  the  allowing  the  minor  to  loiter  on  the  premises.  No  in- 
ference that  he  was  loitering  there  or  that  the  defendant 
was  allowing  him  to  do  so  could  be  drawn  from  the  mere 
fact  of  his  occasional  presence  there.  We  think  this  eiTor 
too  unimportant  to  be  made  a  ground  for  disturbing  the 
verdict. 

The  minor  had  stated  in  his  evidence  that  he  was  there 
"about  Christmas"  and  the  state's  attorney  had  stated  that 
the  offense  they  should  prove  was  committed  on  or  about 
Christmas,  1887.  The  defendant  claims  that  the  State, 
having  fixed  this  as  the  time  when  the  crime  was  committed, 
is  confined  to  that  time,  but  that  the  questions  asked  tended 
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to  prove  the  commission  of  the  crime  at  other  times.  The 
defendant  is  right  with  regard  to  the  rale  in  such  a  case,  but 
we  do  not  consider  the  questions  asked  as  tending  to  fix  any 
other  date  for  the  offense.  They  were  not  asked  for  any 
-^:"''  such  purpose. 

I/  The  defendant  further  complains  that  the  court  below 

allowed  the  justice  of  the  peace  before  whom  the  case  was 
first  tried,  to  testify  what  the  defendant  stated  upon  the 
^;    '  hearing  before  him.     The  case  had  come  to  the  Superior 

r.  Court  by  the  defendant's  appeal  from  the  judgment  of  the 

0^  justice.     Tlie  claim  is  that  the  declaration  of  the  dt^fendant 

f:i  made  at  that  time  in  the  course  of  his  testimony,  was  in  the 

v^.,     .  nature  of  an  admission,  and  that  the  jury  should  huve  been 

^y  instructed  that  such  evidence  was  liable  to  be  affected  by 

misunderstanding  and  mistake  and  was  to  be  received  with 
great  caution. 
^  \      '  There  can  be  no  legal  objection  to  the  testimony  of  a  jus- 

tice of  the  peace  as  to  what  occurred  on  a  trial  before  him. 
Such  testimony  is  common,  and  the  fact  that  the  m:itter 
testified  to  by  the  justice  was  an  admission  of  the  defendant 
cannot  affect  the  case.  This  would  be  so  even  in  a  criminal 
case  of  the  highest  character.  The  jury  can  see  what  all 
the  circumstances  were,  and  as  in  all  other  cases  can  give 
the  evidence  the  weight  it  deserves.  No  request  was  made 
that  the  court  should  give  any  particular  instructions  to  the 
jury  with  regard  to  this  evidence  and  we  see  nothing  to 
which  exception  can  be  taken  in  the  manner  in  which  the 
matter  was  left  to  the  jury. 

The  defendant  further  complains  of  the  action  of  the 
court  in  allowing,  against  his  objection,  sundry  questions  of 
the  state's  attorney  on  his  cross  examination  of  the  defendant 
as  to  what  occurred  on  the  justice  trial.  The  justice  had 
testified  that  the  defendant  admitted  in  his  testimony  "that 
the  minor  had  been  in  and  out  of  his  store,  just  as  other 
customers  had,  up  to  about  Christmas."  The  defendant  in 
his  testimony  in  chief  denied  that  he  so  stated  before  the 
justice.  The  questions  asked  were  admitted  solely  to  test 
the  defendant's  recollection  in  regard  to  what  took  place 
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before  the  justice,  as  a  means  of  ascertaining  how  far  his 
recollection  was  right  with  regard  to  this  particular  matter. 
We  cannot  say  that  the  court  erred  in  allowing  these  ques- 
tions iot  this  purpose.  Such  a  matter  is  largely  within  the 
discretion  of  the  court. 

Of  course  a  clear  recollection  of  other  matters  that  were 
testified  to  as  having  occurred  on  the  trial  would  tend  to 
show  an  accuracy  of  recollection  with  regard  to  the  matter 
in  question,  while  the  want  of  all  clear  and  accurate  recol- 
lection of  such  other  matters  would  detract  from  the  weight 
of  the  defendant's  testimony  upon  that  matter. 

The  defendant  further  complains  of  the  charge  of  the 
court,  but  a  careful  examination  of  it  shows  clearly  that  no 
just  exception  can  be  taken  to  it.  Comments  of  the  court 
in  its  charge  upon  the  evidence  in  the  case  are  within  the 
proper  province  of  the  court,  so  long  as  they  do  not  amount 
to  a  direction  or  advice  as  to  how  the  jury  shall  decide  the 
matter  to  which  the  evidence  relates. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


AiiTDREW  Wren  vs.  Gborg:p  A.  Parker. 

Kew  Haven  Co.,  June  T.,  1889.    Andrews,  C.  J.,  Cabpenter,  Pardee, 
Looms  and  Bbabdslet,  Js. 

The  fact  that  a  party  in  possession  of  land  has  paid  the  taxes  upon  it,  is 
admissible  as  evidence  that  he  was  holding  the  land  under  a  claim  of 
right. 

And  the  testimony  of  the  assessor  who  made  the  assessment  upon  an  ac- 
tual view  of  the  land,  is  admissible  to  show  that  this  precise  land  had 
been  assessed  to  him  and  that  the  tax  he  paid  was  laid  upon  iL 

[Argued  June  13th— decided  September  13th,  1889.] 

Action  to  recover  damages  for  trespass  on  land;  brought 
to  the  City  Court  of  the  city  of  Meriden,  and  tried  to  the 
Vol.  Lvn— 84 
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jury  before  Thayer^  J.  Verdict  for  the  plaintiff  and  appeal 
by  the  defendant  for  errors  in  the  rulings  and  charge  of  the 
court.     The  case  is  sufficiently  stated  in  the  opinion. 

W.  jBT.  Ely^  with  whom  was  (?.  TT.  Smithy  for  the  appellant. 

(?.  A.  Fay  and  W.  F.  Davis^  for  the  appellee. 

Andrews,  C.  J.  The  complaint  in  this  action  alleged 
certain  acts  of  trespass  ,qu4ire  claiMum  f regit  upon  lands  in 
the  town  of  Meriden  of  which  the  plaintiff  claimed  to  be  the 
owner  by  an  adverse  possession  for  more  than  fifteen  years, 
with  a  claim  also  for  damages  to  personal  property  on  the 
land.  The  answer  asserted  title  in  the  defendant,  and  ad- 
mitted the  acts  of  entry  and  the  removal  of  the  personal 
property.  The  case  was  tried  to  a  jury  in  the  City  Court  of 
the  city  of  Meriden  and  a  verdict  was  returned  for  the 
plaintiff.     The  defendant  has  appealed  to  this  court. 

Upon  the  trial  the  judge  charged  the  jury:  "That  to  en- 
title the  plaintiff  to  recover  he  must  prove  an  actual  exclu- 
sive possession  under  a  claim  of  right.  That  the  right  of 
possession  is  usually  the  only  question  involved  in  an  action 
of  trespass,  but  in  this  case,  as  the  defendant  claims  title,  the 
plaintiff  must  prove  actual  exclusive  possession,  adverse  and 
under  a  claim  of  right,  for  a  period  of  fifteen  years  last  past 
before  the  trespasses  complained  of."  The  verdict  finds  all 
these  things  to  be  proved  and  true,  and  that  the  plaintiff 
has  had  the  actual  exclusive  possession  of  the  land  in  ques- 
tion, adverse  and  under  a  claim  of  right,  for  a  period  of  fif- 
teen years  last  part  before  the  acts  of  trespass  complained 
of,  and  thereby  establishes  the  plaintiff's  title  to  and  his 
possession  of  the  land  upon  which  the  trespasses  were  com- 
mitted. The  verdict  also  establishes  that  the  deed  under 
which  the  defendant  claimed  the  title  to  the  land  was  void 
because  it  was  given  by  a  grantor  ousted  of  the  possession 
and  not  to  the  person  in  the  actual  possession  of  the  land 
attempted  to  be  conveyed. 

This  verdict  is  absolutely  conclusive  of  the  case  unless 
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there  was  some  error  in  the  course  of  the  triaL  Taken  in 
•their  order  the  errors  assigned  are : — 

Fii-st.  That  the  court  erred  in  overruling  the  defendant's 
objection  to  the  question  asked  of  Mr.  MUes,  the  assessor. 
The  plaiiitiflF  was  seeking  to  prove  that  he  had  been  in  the 
possession  of  the  land  claiming  it  as  his  own,  and  among 
other  evidence  for  this  purpose  he  desired  to  show  that  he 
had  paid  the  taxes  thereon.  To  do  this  it  was  necessarjr  to 
prove  that  it  had  been  assessed  to  him.  The  assessment 
list  did  not  describe  the  property  so  particularly  as  to  make 
it  certain  that  it  embraced  the  precise  strip  here  in  question, 
and  he  called  the  assessor  of  the  town  who  had  made  the 
assessment  from  an  actual  view  of  the  land  and  asked  him 
the  question  which  was  objected  to.  We  tliink  the  question 
was  admissible.  It  is  entirely  analogous  to  the  parol  testi- 
mony by  which  a  deed  is  applied  to  its  subject  matter,  or 
by  which  the  bounds  named  in  a  deed  are  ascertained.  The 
objection,  however,  goes  a  little  further  than  this — that  the 
payment  of  taxes  on  land  is  not  evidence  at  all  of  an  ad- 
verse possession.  Adverse  possession  consists  not  simply  of 
possession,  but  of  a  possession  by  the  occupier  claiming  the 
land  as  his  own  and  denying  the  right  of  everybody  else. 
As  tending  to  prove  the  claim  of  ownership  the  payment  of 
taxes  seems  clearly  admissible.  The  payment  of  taxes  is 
"powerful  evidence  "  of  a  claim  of  right.  Ewing  v.  Burnett^ 
11  Peters,  41,  54 ;  Farrer  v.  Fessenden,  89  N.  Hamp.,  268 ; 
Paine  v.  Hutchins^  49  Vt.,  814. 

The  second  assignment  was  abandoned  by  the  defendant. 
The  third,  fourth,  fifth  and  sixth  were  all  contingent  upon 
a  finding  by  the  jury  that  the  defendant  was  the  owner  of 
the  land.  As  the  verdict  has  found  the  other  way  these  as- 
signments require  no  further  notice. 

The  seventh  is : — "  That  the  court  erred  in  charging  the 
jury  that  interruption  by  a  stranger,  that  is  by  one  holding 
neither  title  nor  possession  at  the  time  of  the  interruption,  is 
not  suflScient  to  destroy  or  interrupt  title  by  adverse  pos- 
session." Admitting  that  this  is  erroneous  as  a  proposition 
of  law  (and  perhaps  it  is,)  still  the  jury  could  not  have  been 
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misled,  for  the  reason  that  there  was  no  evidence  tending  to 
show,  nor  was  there  any  claim,  that  the  plaintiff's  possession, 
had  been  interrupted  by  a  stranger  or  anybody  else* 

The  same  may  be  said  in  regard  to  the  eighth  assignment. 
There  was  no  evidence  that  the  plaintiff  had  not  been  in 
the  possession  of  every  part  of  the  premises  iil  controversy 
for  the  whole  fifteen  years. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  tjie  other  judges  concurred. 


The  State  vb.  Jacob  SoHWEn?zEB. 

Kew  Haven  Co.,  June  T.,  1889.    Andbbws,  G.  J.,  Cabpbhtbb,  Pabdbb, 
LooMis  and  Beabdsley,  Js. 

It  is  provided  by  Gen.  Statutes,  §  3402,  that  every  person  who  shall  unlaw- 
fully neglect  to  support  his  wife  and  children  shall  be  sentenced  to 
hard  labor  for  not  more  than  sixty  days  in  the  workhouse  or  jail,  but 
that  the  court  may,  in  lieu  of  the  penalty,  accept  a  bond  with  surety 
that  he  will  furnish  such  support.  In  a  prosecution  under  the  statute 
for  neglect  to  support  a  wife,  it  was  held — 

1.  That  the  proceeding  was  a  criminal  one,  and  not  a  civil  one  in  a  crimi- 

nal form. 

2.  That  the  complaint,  which  charged  the  defendant  with  unlawfuUy  neg- 

lecting and  refusing  to  support  his  wife,  was  sufficient,  without  an 
averment  of  the  marriage. 

3.  That  the  marriage  might  be  proved  by  the  testimony  of  the  wife  and  by 

that  of  any  competent  persons  who  witnessed  the  ceremony,  and  that 
the  defendant's  aclcnowledgment  of  the  fact  was  admissible  against  him. 

4.  That  the  marriage  certificate  was  admissible  as  original  evidence. 

5.  That  cohabitation  as  man  and  wife  raised  a  presumption  of  a  legal  mar- 

riage and  was  evidence  from  which  a  jury  might  find  an  actual  marriage. 

6.  That  the  adultery  of  the  wife,  if  proved,  was  a  sufficient  defense  against 

the  charge  of  neglecting  to  support  her. 

7.  That  the  defendant  was  not  bound  to  prove  the  adultery  beyond  a  rea- 

sonable doubt,  but  only  by  the  preponderance  of  evidence  that  is  mSt- 
dent  to  establish  a  fact  in  a  civil  case. 

[Argued  June  12th--decided  September  0th,  1889.] 
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CEiMiNAii  PBOSBCunQN  for  neglect  and  refusal  of  the 
defendant  to  support  his  wife ;  brought  before  a  justice  of 
the  peace  and,  by  the  appeal  of  the  defendant,  to  the  Court 
of  Common  Pleas  for  New  Haven  County.  The  defendant 
demurred  to  the  complaint,  the  demurrer  was  overruled,  and 
the  case  was*tried  to  the  jury,  upon  the  plea  of  not  guilty, 
before  Deming,  J.  The  jury  returned  a  verdict  of  guilty, 
and  the  defendant  appealed  to  this  court,  on  the  ground  of 
error  in  the  rulings  and  charge  of  the  court.  The  case  is 
sufficiently  stated  in  the  opinion. 

JSu  P.  Arvine  and  (7.  A.  ffarriaon^  for  the  appellant. 

1.  The  court  erred  in  overruling  the  defendant's  demur- 
rer. All  that  is  alleged  in  the  complaint  is  that  Schweitzer 
unlawfully  neglected  to  support  his  wife.  It  does  not  allege 
that  he  had  any  wife.  We  may  suppose  from  the  complaint 
that  he  was  married,  but  "in  criminal  pleading  nothing 
shall  be  taken  by  intendment."  State  v.  Thurstiit,  36  Maine, 
206.  The  complaint  should  have  alleged  to  whom,  when, 
and  where  he  was  married.  Every  traversable  fact  must  be' 
directly  alleged,  with  time  and  place.  2  Bishop's  Crim. 
Procedure,  §§  881,  886 ;  Davis  v.  Commonwealth^  13  Bush, 
(Ky.,)  318 ;  StcUe  v.  LaBore,  26  Verm.,  765 ;  Dinninger  v. 
StaU,  62  Ind.,  326;  Zook  v.  State,  47  Ind.,  463;  Jester  v. 
State,  14  Ark.,  552 ;  Peoph  v.  Hall,  19  Cal.,  425 ;  Grower  v. 
State,  6  Fla.,  39 ;  Lewellen  v.  State,  18  Tex.,  538.  It  is  in- 
sufficient to  allege  the  offense  in  the  words  of  the  statute 
where  the  statutorj'^  description  does  not  complete  it.  State 
v.  Jackson,  39  Conn.,  230. 

2.  The  court  erred  in  its  ruling  with  regard  to  the  evi- 
dence of  the  marriage.  The  record  says:  *^The  State 
oflFered  no  evidence  of  the  marriage  except  the  evidence  of 
the  wife,  as  herein  stated,  the  admissions  of  the  accused  to 
Mr.  Smith,  and  the  marriage  certificate,  but  claimed  the 
evidence  of  Mrs.  Murphy  as  also  establishing  the  marriage, 
by  showing  that  the  Schweitzers  had  lived  in  her  house  as 
husband  and  wife.**  There  was  no  proof  of  a  ceremony, 
and  none  that  the  person  who  performed  the  marriage  was 
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^  a  clergyman,  or  any  officer  having  power  to  solemnize  a 

marriage.  The  statement  of  Mrs.  Schweitzer,  that  the  ac- 
cused was  tier  husband,  and  that  she  was  married  in  New 
York,  was  a  mere  statement  of  her  conclusion,  was  inadmu>- 
sible,  and  of  no  value.  And  the  certificate  should  not  have 
been  admitted  without  proof  of  the  signature  •f  the  person 
by  whom  it  purported  to  be  signed,  and  that  he  was  a  cler- 
gyman. State  V.  DoorU^  40  Conq.,  145.  The  court  charged 
the  jury,  in  effect,  that  they  might  take  the  evidence  that 
the  accused  and  Mary  Schweitzer  had  lived  together,  and 

f  his  admission,  into  consideration  as  proof  of  the  marriage, 

and  declined  to  charge  the  jury  that  there  was  no  legal 

/  evidence  of  marriage,  as   request'Cd  by  the  accused.     In 

prosecutions  for  bigamy,  adultery  and  incest,  (when  the  lat- 
ter crime  involves  marriage),  aud  actions  for  crim,  can^  the 
admission  of  the  accused  that  he  is  married,  and  proof  of 
reputation  and  cohabitation,  are  inadmissible.  State  v.  Boi- 
weU^  6  Conn.,  449 ;  Com.  v.  Littlejohn^  15  Mass.,  168. 

3.  The  court  erred  in  charging  the  jury  that  the  accused 
must  prove  his  defense  of  adultery  beyond  a  reasonable 
doubt.  Mead  v.  Susted^  52  Conn.,  59.  According  to  the 
principles  of  this  decision,  if  the  accused  had  been  sued  for 
a  debt  contracted  by  Mrs.  Schweitzer,  and  his  defense  had 
been  adultery,  he  would  not  have  been  obliged  to  prove  it 
beyond  a  reasonable  doubt,  nor  if  he  had  petitioned  for  a 
divorce  upon  the  ground  of  adultery.  It  is  hard  to  see  why, 
in  a  prosecution  for  non-support,  a  much  greater  degree  of 
evidence  should  be  required  to  disprove  his  obligation  than 
would  be  necessary  to  dissolve  the  marriage. 

4.  The  court  erred  in  charging  the  jury  that  there  had 
been  no  such  degree  of  drunkenness  proved  in  the  case  as 
would  excuse  the  piisoner  from  the  obligation  to  support 
his  alleged  wife.  Whatever  would  justify  a  divorce  would, 
it  is  submitted,  justify  the  husband  in  abandoning  his  wife, 
and  in  refusing  to  maintain  her. 

W.  B.  Stoddard  and  Q.  M.  Ovnn,  for  the  State. 

1.  The  statute  is  in  substance  the  same  as  the  bastardy 
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statute,  (§  1208,)  and  therefore  this  is  substantially  a  civil 
proceeding  to  compel  the  accused  to  perform  his  duties  as 
husband.  Fenn  v.  Bancroft^  49  Conn.,  218.  The  strict  rules 
of  criminal  procedure  therefore  should  not  be  enforced  'as  in 
indictments  for  bigamy  and  adultery.  RammiU  v.  Bronson^ 
6  Day,  293 ;  "State  v.  Boswell,  6  Conn.,  448. 

2.  The  evidence  offered  by  the  State  to  prove  marriage 
was  admissible.  The  marriage  wa^  in  the  state  of  New- 
York  and  we  were  entitled  to  prove  a  legal  marriage  under 
the  laws  of  that  state,  for  such  a  marriage  is  recognized  as 
valid  in  this  state.  Bishop  on  Mar.  &  Divorce,  §§  126, 126 ; 
2  Greenl.  Ev.,  §  463 ;  In  a  prosecution  for  bigamy  in  New 
York,  the  second  wife  was  allowed  to  testify  to  the  mar- 
litige,  and  substantially  the  same  line  of  evidence  was  ad- 
mitted as  in  this  case,  Hayes  v.  The  People^  25  N.  York, 
390.  In  the  case  of  State  v.  BanseU^  41  Conn.,  440,  which 
Wiis  a  prosecution  under  this  statute,  the  court  charged  that, 
if  a  maiTiage  lawful  in  form,  and  free  from  fraud  or  other 
invalidating  difficulties,  was  proved,  it  whs  sufficient. 

8.  The  charge  of  the  court  that,  where  the  defendant 
excuses  himself  in  refusing  to  support  his  wife,  upon  the- 
gix)und  that  she  was  guilty  of  adultery,  he  must  prove  the 
crime  beyond  a  reasonable  doubt,  was  connect.  This  has 
been  declared  to  be  the  law  in  the  U.  S.  Supreme  Court, 
and  in  many  of  the  state  courts.  Briy  Struggle  v.  U,  States^ 
9  Cranch,  71 ;  McConnell  v.  Delaware  Ins.  Co,,  18  111.,  228 ; 
Lexington  Ins.  Co.  v.  Paver,  16  Ohio  St.,  331 ;  Strader  v. 
Mvllane,  17  id.,  626 ;  Bissell  v.  Wert,  85  Ind.,  60 ;  Wonderly  v. 
Nokes,  8  Blackf.,  589;  Ellis  v.  Lindley,  38  Iowa,  461; 
Fountain  v.  West,  23  id.,  9;  Polston  v.  See,  54  Mo.,  291 ; 
Clark  V.  Dibble,  16  Wend.,  601 ;  Berckmans  v.  Berekmans, 
17  N.  Jer.  Eq.,  454 ;  Taylor  v.  Morris,  22  id.,  606 :  Stein- 
man  V.  McWilliams,  6  Penn.  St.,  170  ;  Q-orman  v.  Sutton,  82 
id,,  247;  Freeman  v.  Freernan,  81  Wis.,  235.  "To  support 
a  special  plea  in  justification,  where  crime  is  imputed,  the 
same  evidence  must  be  adduced  as  would  be  necessary 
to  convict  the  plaintiff  upon  an  indictment  for  the  crime 
imputed  to  him."     2  Greenl.  Ev.,  §  426.     "  Where  the  bus- 
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band  recriminatingly  charges  his  wife  with  adultery,  he 
should  prove  it  beyond  a  reasonable  doubt."  Blaeser  v. 
MUwaukie  ^c.  Ins.  Co,,,  37  Wis.,  88.  In  Com.  v.  MeKie^  1 
Gray,  63,  the  court  discusses  this  point  but  leaves  it  unde- 
cided. 

4.  The  adultery  of  the  wife  did  not  excuse  the  defendant 
80  long  as  she  remained  his  wife.  The  statute  says  he  shall 
support  his  wife,  "  unless  he  shall  show  to  the  court  before 
which  the  trial  is  had,  that  owing  to  physical  incapacity,  er 
other  good  cause,  he  is  unable  to  furnish  such  support." 
*'  Unable  to  furnish  for  other  good  cause,"  such  as  his  being 
out  of  work,  or  inability  to  collect  his  wages,  or  something 
of  that  kind.  The  language  is,  "owing  to  physical  inca- 
pacity, or  other  good  cause,  he  is  unable  to  furnish  such 
support."  The  cause  in  any  case  must  be  such  as  to  render 
him  unable  to  furnish  such  support.  The  clause  >Mmable 
to  furnish  such  support,"  limits  and  modifies  the  expression 
^'  other  good  cause,"  as  well  as  limits  and  modifies  the  ex- 
pression "  physical  incapacity."  The  court  might  well  have 
charged  that  under  this  statute  the  defendant  was  liable 
until  he  obtained  a  divorce  through  the  courts,  for  certainly 
the  adultery  of  the  wife,  even  if  it  be  a  fact,  does  not  render 
the  husband  vnahle  to  provide  such  support,  and  at  common 
law  the  adultery  of  the  wife  is  no  excuse  for  non-support. 
Bishop  on  Mar.  &  Divorce,  §  578 ;  Tyler  on  Infancy  &  Cov- 
erture, (2d.  ed..)  369. 

5.  The  complaint  is  sufficient.  The  offense  is  charged  in 
the  language  of  the  statute.  State  v.  Cady^Al  Conn.,  46. 
Judge  Storks  says  in  State  v.  Bierce^  27  Conn.,  319,  that 
the  general  rule  is  that,  for  indictments  for  misdemeanoi-s 
created  by  statute,  it  is  sufficient  to  charge  the  offense  in  the 
words  of  the  statute.  The  indictment  ought  to  apprise  the 
prisoner  of  the  crime  charged  sufficiently  for  him  to  prepare 
his  defense.  The  prisoner  is  informed  that  it  is  his  wife 
whom  he  does  not  support.  It  is  to  be  presumed  he  has  but 
one  wife.  It  would  give  him  no  more  information  if  we 
had  followed  the  form  in  indictments  for  adultery,  and  al- 
leged that  Mary  Schweitzer  was  his  lawful  wife. 


Digitized  by  VjOOQIC 


SEPTEMBER,  1889.  637 

1 ^ 

State  V.  Schweitzer. 

Andrews  C.  J.  The  defendant  was  prosecuted  before  a 
justice  of  the  peace  in  the  town  of  Milford,  under  section 
3402  of  the  General  Statutes,  for  unlawfully  neglecting  and 
refusing  to  support  his  wife,  and  was  convicted.  He  "ap- 
pealed to  the  criminal  side  of  the  Court  of  Common  Pleas 
in  New  Haven  County.  In  the  latter  court  he  demurred  to 
the  complaint,  on  the  ground  that  it  merely  charged  the 
defendant  with  neglecting  and  refusing  to  support  his  wife, 
and  did  not  allege  a  marriage  to  her.  The  demurrer  was 
overruled,  and  the  defendant  was  tried  to  the  jury  upon  the 
plea  of  not  guilty.  He  was  convicted  and  has  now  appealed 
to  this  court. 

The  attorney  for  the  State  suggests  at  the  opening  of  his 
argument  that  this  is  in  substance  a  civil  proceeding,  although 
criminal  in  form,  analogous  to  proceedings  under  the  bas- 
tardy act.  We  are  of  opinion  that  this  is  a  criminal  prose- 
cution. The  reasons  given  ill  State  y,  Keenan^bl  Conn., 
286,  are  decisive.    See  also  State  v.  Ransell^  41  Conn.,  440. 

There  are  twelve  reasons  of  appeal,  the  first  nine  of  which 
may  very  briefly  be  disposed-  of. 

The  demurrer  was  properly  overruled.  The  offense  is 
charged  in  the  words  of  the  statute.  Whiting  v.  77ie  State^ 
14  Conn.,  487 ;  State  v.  Bierce,  27  Conn.,  319;  State  v.  Lock- 
havm,  38  Conn.,  400;  StaU  v.  Oady,  47  Conn.,  46. 

The  evidence  of  Mary  Schweitzer,  the  alleged  wife,  that 
she  was  manied  to  the  defendant,  was  admissible.  Marriage 
is  a  fact  that  may  be  proved  by  parol.  Wharton  on  Evi- 
dence, §  84;  2%e  People  v.  Hayes,  25  N.  York,  390 ;  Fentan 
V.  Reed,  4  Johns.,  52.  Even  in  cases  where  an  actual  mar- 
riage is  required  to  be  proved  in  contradistinction  to  an 
implied  one,  as  in  criminal  conversation,  or  bigamy,  or  in- 
cest, the  marriage  may  be  proved  by  the  testimony  of  any 
competent  witness  who  was  present  at  its  celebration.  Mor- 
ris  V.  Miller,  4  Burr.,  2067 ;  Rex  v.  Hassell,  2  Car.  &  ?.• 
484,  note  ;  State  v.  Roawell^  6  Conn.,  446. 

The  certificate  was  admissible.  It  was  offered  as  and 
purported  to  be  the  original  marriage  certificate.  It  wtis 
clearly  admissible  in  connection  with  the  testimony  of  Mrs. 
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Schweitzer.  Northrop  v.  Knowles^  ^2  Conn,,  522;  Swift's 
Evidence,  5. 

The  evidence  of  cohabitation  was  admissible.  The  fact 
of  cohabitation  as  man  and  wife  raises  a  presumption  of  a 
legal  marriage.  Wharton's  'Ev.,  §§  84, 1297.  Cohabitation 
does  not  make  a  marriage,  but  it  is  evidence  from  which  a 
jury  have  a  right  to  find  an  actual  marriage.  Campbell  v. 
Campbell^  L.  R.,  Scotch  Appeal  Cases,  193.  In  this  case 
Lord  Ceanswoeth  said :  "  By  the  law  of  England,  and  I  pi-e- 
sume  of  all  other  Christian  countries,  where  a  man  and  a 
woman  have  long  lived  together  as  man  and  wife,  and  have 
been  so  treated  by  their  friends  and  neighbors,  there  is  a 
primd  facie  presumption  that  they  really  are  and  have  been 
what  they  profess  to  be." 

We  see  no  reason  why  the  confession  of  the  defendant 
that  he  had  been  married  to  Mary  was  not  admissible 
against  him.     It  was  a  fact  peculiarly  within  his  knowledge. 

The  sixth,  seventh,  eighth  and  ninth  reasons  of  appeal 
are  but  repetitions  of  the  same  thought.  The  court  could 
not  properly  instruct  the  jury  that  there  was  no  sufficient 
evidence  of  a  marriage  when  there  was  before  them  evidence 
tending  to  prove  a  marriage  and  from  which  they  had  the 
right  to  find  a  marriage  in  fact.  The  claim  presented  by 
the  twelfth  reason  of  appeal  was  not  made  on  the  trial. 

The  defendant,  for  the  purpose  of  showing  that  he  was 
not  liable  to  the  prosecution,  offered  evidence  tending  to 
show,  and  claimed  that  he  had  proved,  that  his  wife  had 
committed  adultery  previous  to  the  time  he  turned  her  out 
of  doors  and  refused  to  support  her.  Upon  this  evidence  he 
requested  the  court  to  charge  the  jury — "  that  if  they  be- 
lieved Mrs.  Schweitzer  to  have  been  guilty  of  adultery  prior 
to  the  separation  their  verdict  should  be  for  the  accused." 
The  court  charged  that  ''he,"  (the  defendant)  **  must  support 
h<  ?  unless  there  is  some  legal  reason,  and  a  lawful  reason 
assigned  by  the  defense  is  adultery.  The  defense  claim 
that  this  woman  had  been  guilty  of  adultery,  and  they  have 
introduced  evidence  to  sustain  that  claim,  and  I  would  say 
to  you  that  the  burden  of  proof  is  as  absolute  and  as  binding 
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upon  them  as  upon  the  State.  Their  evidence  in  that  ease 
must  not  be  enough  simply  to  raise  the  suspicion  of  adul- 
tery. They  must  have  more  than  simply  thrown  a  shadow 
of  doubt  over  the  virtue  and  chastity  of  the  woman,  they 
must  go  further  on  their  part  of  the  case  and  show  you  be- 
yond a  rcHSonable  doubt  that  the  woman  has  been  guilty  of 
adultery.  If  they  have  satisfied  you  that  the  woman  has 
been  guilty  of  adultery,  then  that  is  a  sufficient  legal  excuse 
and  your  verdict  should  be  not  guilty."  The  tenth  and 
eleventh  reasons  of  appeal  are  predicated  upon  the  request 
and  the  charge. 

We  think  the  court  was  correct  in  charging  that  adultery, 
if  proved,  was  a  sufficient  defense.  A  husband  may  law- 
fully refuse  to  support  an  adulterous  wife.  1  Selwyn's  Nisi 
Prius,  (Wheat.  &  Whart.  ed.,)  205-207 ;  Gill  v.  Band,  6  R. 
Isl.,  843;  JSunter  v.  Boucher,  3  Pick.,  289;  Schouler's  Dom. 
Rel.,  91 ;  1  Bishop  on  Marriage  &  Divorce,  §  578. 

In  criminal  cases  the  general  rule  is  that  before  a  con* 
viction  can  be  had  the  jury  must  be  satisfied  upon  all  the 
evidence  beyond  a  reasonable  doubt  of  the  affirmati^^  of  ^e. 
the  issue  presented  by  the  State ;  to  wit,  that  the  accused  is 
guilty  in  manner  and  form  as  charged  in  the  information. 
In  criminal  jurisprudence  the  law  itself  holds  an  uneven 
balance ;  it  imposes  upon  the  State  the  burden  of  proving 
the  case  set  forth  in  the  information,  in  all  its  parts,  beyond 
a  reasonable  doubt,  and  commands  juries  that  if  the  case  is 
not  so  proved  to  acquit  the  accused.  In  a  criminal  triail 
upon  the  plea  of  not  guilty,  the  main  issue  is — and  there  is 
strictly  but  one — "  Is  the  prisoner  guilty  or  not  guilty  of 
the  crime  charged  against  him?"  Upon  that  issue  the  bur- 
den of  proof  is  on  the  State  from  the  beginning  to  the  end 
of  the  trial;  it  never  shifts;  and  the  jury  in  their  ultimate 
analysis  of  the  entire  evidence  in  the  case  must  find,  in 
order  to  convict,  that  all  the  conditions  of  guilt  against  the 
prisoner  have  been  proved  beyond  a  reasonable  doubt.  If 
the  case  is  not  so  proved  in  every  material  part,  then  it  is 
the  duty  of  the  jury  to  acquit.  If  the  defendant  relies  upon 
some  distinct  substantive  ground  of  defense  not  necessarily 
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connected  with  the  transaction  on  Which  the  infonnation  is 
founded,  as  insanity,  or  self-defense,  or  an  alibi,  or,  as  in  the 
case  at  bar,  the  adultery  of  the  wife,  he  must  prove  it  as  an 
independent  fact.  As  to  snch  fact  he  presents  a  subordinate 
issue  upon  which  he  goes  forward  with  his  evidence  and 
the  State  rebuts.  And  as  the  purpose  of  such  a  defense  is 
to  subvert  or  to  render  doubtful  some  material  part  of  the 
case  necessary  to  be  proved  in  order  to  convict  him,  it  is 
incumbent  upon  the  defendant  to  establish  the  fact,  or 
facts,  which  constitute  his  defense,  by  such  a  weight  of  evi- 
dence as  will  be  sufficient  to  accomplish  that  purpose. 

The  cases  differ  as  to  what  that  weight  of  evidence  is. 
Some  of  them  hold  that  the  defense  must  be  proved  beyond 
a  reasonable  doubt ;  others  that  the  jury  should  be  governed 
by  the  preponderance  of  the  evidence,  and  still  others  seem 
to  hold  that  the  prosecution  must  substantially  disprove  the 
defense.  Some  of  the  difference  is  apparent  rather  than 
real  and  arises  from  using  the  term  "burden  of  proof"  and 
the  term  "  reasonable  doubt,"  with6ut  clearly  discriminating 
whether  the  term  is  applied  to  the  defense  or  to  some  part 
of  the  prosecution. 

All  authorities  agree  that  the  burden  is  upon  the  State  to 
make  out  its  accusation  in  a  criminal  case  beyond  all  reason- 
able doubt.  It  seems  to  be  agreed  with  substantially  the 
same  unanimity  that  when  a  defendant  desires  to  set  up  a  dis- 
tinct defense,  such  as  is  above  mentioned,  he  must  biing  it 
to  the  attention  of  the  court ;  in  other  words,  he  must  prove 
it. '  A  fact  controverted  before  any  tribunal  can  hardly  be 
said  to  be  proved  at  all  unless  there  is  more  evidence  in  its 
support  than  there  is  against  it.  If  the  evidence  for  and 
against  it  is  of  precisely  equal  weight  the  fact  is  not  proved. 
If  the  evidence  in  support  is  of  greater  weight  than  the  oppos* 
ing  evidence,  then  the  fact  is  proved.  If  the  excess  in  weight 
is  slight,  then  the  fact  is  proved  only  by  a  preponderance  of 
the  evidence.  But  if  the  excess  of  weight  is  so  ^eat  as  to 
exclude  all  reasonable  doubt  as  to  the  existence  of  the  fact, 
then  the  fact  is  proved  beyond  reasonable  doubt.  Between 
the  line  where  a  fact  is  proved  by  only  a  preponderance  of 
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the  evidence  and  the  line  where  it  is  proved  beyond  all 
reasonable  doubt,  there  may  be  quite  a  wide  field. 

The  defendant  must  prove  his  defense, — that  is,  he  must 
produce  more  evidence  in  support  of  it  than  there  is  against 
it.  When  he  has  done  this  by  a  preponderance  of  the  evi* 
dence  the  defense  becomes  a  fact  in  the  case  of  which  the 
jury  must  take  notice  in  making  up  their  verdict  and  dis- 
pose of  it  according  to  the  rule  before  stated,  that  the  bur- 
den is  upon  the  State  to  prove  every  part  of  the  case  against 
the  prisoner  beyond  a  reasonable  doubt.  It  might  happen 
in  some  cases  that  the  defense  would  itself  have  to  be 
proved  to  a  moral  certainty  before  it  would  create  a  reason- 
able doubt  as  to  any  of  the  conditions  of  guilt.  In  other 
cases  it  might  so  happen  that  when  the  defense  was  proved 
by  no  more  than  a  preponderance  of  the  evidence  it  would 
cause  such  a  doubt  as  to  some  material  fact  in  the  prosecu- 
tion. But  whether  a  greater  or  a  less  weight  of  evidence  be 
required,  whenever  the  defense  is  so  proved  that  a  reasona- 
ble doubt  is  caused  as  to  any  part  of  the  case,  the  defendant 
is  entitled  to  the  benefit  of  that  doubt  and  should  be  ac- 
quitted. 

This  we  think  is  the  true  rule  upon  principle,  and  it  is  in 
accordance  with  the  later  and  better  considered  cases. 
State  V.  Boyt^  46  Conn.,  380 ;  State  v.  Johnson^  40  Conn., 
136;  State  v.  Lawrencey  57  Maine,  574;  State  v.  Jones^  159 
N.  Hamp.,  869 ;  Brotherton  v.  2%«  People,  75  N.  York,  59 ; 
aConnell  v.  The  People,  87  N.  York,  377;  Walker  v.  The 
People,  88  N.  York,  81;  Commonwealth  v.  Eddy,  7  Gray, 
583 ;  Commonwealth  v.  York,  9  Met.,  93 ;  The  People  v.  Oar- 
butt,  17  Mich.,  9 ;  State  v.  Maries^  Ala.  N.  S.,  43 ;  State  v. 
Nixon,  32  Kansas,  205;  ffoppa^The  People,  31  111.,  385; 
Dacey  v.  The  People,  116  111.,  555;  Ortwein  v.  The  Common- 
wealth, 76  Penn.  St.,  414. 

In  the  case  of  Brotherton  v.  T^e  People,  75  N.  York,  159, 
cited  above,  the  court,  speaking  by  Judge  Church,  used 
the  following  language : — "  Crimes  can  only  be  committed 
by  human  beings  who  are  in  a  condition  to  be  responsible 
for  their  acts,  and  upon  the  general  proposition  the  prose- 
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cntor  holds  the  affirmative  and  the  burden  of  proof  is  upon 
him.  Sanity  being  the  normal  and  usual  condition  of  man- 
kind the  law  presumes  that  every  individual  is  in  that  state. 
Hence  a  prosecutor  may  rest  upon  that  presumption  with- 
out other  proof.  The  fact  is  dfeemed  to  be  proved  primd 
facie.  Whoever  denie^r  this  or  interposes  a  defense  based 
upon  its  untruth,  must  prove  it;  the  burden,  not  of  the 
general  issue  of  crime  by  a  competent  person,  but  the  bur- 
den of  overthrowing  the  presumption  of  sanity  and  of  show- 
ing insanity,  is  upon  the  person  who  alleges  it;  and  if 
evidence  is  given  tending  to  establish  insanity,  then  the 
general  question  is  presented  to  t^e  court  and  jury  whether 
the  crime,  if  committed,  was  committed  bj'  a  person  respon- 
sible for  his  acts ;  and  upon  this  question  the  presumption 
of  sanity  and  the  evidence  are  all  to  be  considered,  and  the 
prosecutor  holds  the  affirmative,  and  if  a  reasonable  doubt 
exists  as  to  whether  the  prisoner  is  sane  or  not,  he  is  entitled 
to  the  benefit  of  the  doubt  and  to  an  acquittal," 

In  The  People  v.  Schryver^  42  N.  fork,  1,  the  prisoner  was 
indicted  for  manslaughter.  On  the  trial  he  claimed  that  he 
acted  in  self-defense  and  that  the  killing  was  justifiable.  It 
was  held  that  he  must  produce  the  same  degree  of  proof  that 
would  be  required  if  the  blow  infficted  had  not  produced 
death  and  he  had  been  sued  for  an  assault  and  battery  and 
had  set  up  a  justification.  He  must  make  it  appear  to  the 
jury  that  he  was  justified.  It  is  not  sufficient  for  him  to 
raise  a  reasonable  doubt,  neither  is  it  necessary  for  him  to 
establish  his  justification  beyond  a  reasonable  doubt.  He 
must  make  his  defense  appear  to  the  jury,  availing  himself 
of  all  the  evidence  in  the  case  on  either  side. 

Ill  Commonwealth  v.  Ohoate^  106  Mass.,  451,  the  defendant 
was  indicted  for  burning  a  barn.  The  defense  was  an  alibi. 
On  the  trial  the  defendant  offered  evidence  tending  to  show 
where  he  was  before,  at,  and  after  the  time  of  the  fire,  and 
that  he  was  so  situated  that  he  could  not  have  committed 
the  crime.  The  judge  instructed  the  jury  "that  when  the 
defendant  sought  to  establish  the  fact  that  he  was  at  a  par- 
ticular place  at  any  given  time,  and  wished  them  to  take  it 
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as  an  affirmative  fact  proved,  the  burden  of  proof  was  upon 
him,  and  if  he  failed  in  maintaining  that  burden  the  jury 
could  not  consider  it  as  a  fact  proved  in  the  case;  that  the 
burden  was  however  upon  the  government  to  show  that  the 
defendant  was  present  at  the  time  of  the  commission  of  the 
crime,  and  as  bearing  upon  that  question  the  jury  were  to 
consider  all  the  evidence  offered  by  the  defendant  tending 
to  prove  an  alibi,  and  if  upon  all  the  evidence  the  jury  en- 
tertained a  reasonable  doubt  as  to  the  presence  of  the  de- 
fendant at  the  fire  they  were  to  acquit."  The  charge  was 
held  to  be  correct.  See  also  State  v.  McCracken^  66  Iowa, 
669 ;  State  v.  Hamilton,  67  Iowa,  696. 

In  the  present  case  the  defendant  was  charged  with  hav- 
ing unlawfully  neglected  and  refused  to  support  his  wife. 
There  was  evidence  tending  to  prove  the  marriage,  and  the 
refusal  to  support  was  not  denied.  The  buiden  of  proof  to 
show  the  unlawfulness  of  the  neglect  was  upon  the  State  as 
fully  as  to  show  the  neglect  itself.  Ordftfiarily  the  conduct 
of  married  women  is  such  that  when  siiy  husband  neglects 
or  refuses  to  support  his  wife  the  law  Hielf  presumes  such 
neglect  to  be  unlawful.  Having  shown  the  marriage  and 
the  neglect,  the  attorney  for  the  State  could  safely  rest  upon 
that  presumption.  The  unlawfulness  was  deemed  to  be 
"pxoYQd.  prima  facie.  And  when  the  defendant  interposed  a 
defense  based  upon  such  misconduct  of  his  wife  as  made  it 
lawful  for  him  to  refuse  to  support  her,  it  was  incumbent 
upon  him  to  pr©ve  such  misconduct  as  he  set  up,  that  is, 
her  adultery,  and  to  prove  it,  as  before  stated,  by  a  prepon- 
derance of  evidence. 

There  was  error  in  the  charge  of  the  court  upon  this  point 
and  a  new  trial  must  be  granted. 

In  this  opinion  the  other  judges  concurred. 
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Irene  M.  Buckinqham's  Appeal  from  Probate. 

New  Haven  Co.,  Jane  T.,  1889.    Oabpektrb,  Pabdbb,  Loomis,  Bbabds- 

LET  and  TORRAKCK,  Js. 

By  6en«  Statutes,  §  640,  an  appeal  iroro  a  probate  decree  can  be  taken  by 
any  person  aggrieved.  Held  that  a  legatee  under  a  prior  will  was  ag- 
grieved by  a  decree  allowing  a  later  will. 

And  it  Is  not  necessary  that  the  appellant  should  have  proved  the  prior 
wilL 

The  uncertainty  wl^ether  the  prior  will  would  be  established  in  case  the 
latei'  one  should  be  disallowed,  was  not  a  reason  for  regarding  the  ap- 
pellant as  having  no  pecuniary  interest  in  the  question  of  the  allowance 
of  the  later  will. 

Argq^d  June  6th — decided  September  0th,  1889. 

Appeal  from  a  probate  decree  approving  and  allowing 
the  will  of  Irene  Clark ;  brought  to  the  Superior  Court  in 
New  Haven  County^  The  appellees  moved  t^at  the  appeal 
be  erased  from  th^ocket  on  the  ground  that  it  did  not  ap- 
pear that  the  appellant  was  aggrieved  by  the  decree  appealed 
from,  and  the  court  (Andrews^  Ji,)  granted  the  motion  and 
ordered  the  appeal  to  be  stricken  from  the  docket.  The 
appellant  appealed  to  this  court.  The  case  is  fully  stated 
in  the  opinion. 

J.  B.  McMahon^  for  the  appellant. 

21  E.  DooliUle  and  W.  B.  Stoddard,  with  whom  was  8.  C. 
LoomiSy  for  the  appellees. 

Pardee,  J.  On  April  16th,  1887,  the  probate  court  within 
and  for  the  district  of  Milford  approved  a  writing  executed 
on  November  11th,  1881/as  the  last  will  of  Irene  Clark,  and 
ordered  the  same  to  be  recorded.  On  April  5th,  1888,  the 
appellant  exhibited  to  the  same  court  another  writing  pur- 
porting to  be  the  last  will  of  the  said  Irene  Clark,  executed 
on  November  17th,  1879,  in  which  the  appellant  was  made 
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one  of  the  legatees  and  of  which  she  was  named  one  of  the 
executors.  On  this  last  named  day  she  took  this  appeal  to 
the  Superior  Court  from  the  order  of  the  probate  court  ap- 
provhig  the  will  of  1881,  assigning  for  reason  that  the  testa- 
trix was  of  unsound  mind  and  under  undue  influence  at  the 
time  of  executing  it. 

The  appellees  moved  the  Superior  Court  to  erase  the  ap- 
peal from  the  docket,  for  the  reason  that  it  did  not  appear 
of  record  that  the  appellant  had  such  an  interest  in  the  es- 
tate as  would  entitle  her  to  take  such  appeal.  The  Supe- 
rior Court  ordered  it  erased.  The  appellant  appeals  to  this 
court. 

The  statute  gives  the  right  of  appeal  from  any  decree  of 
the  probate  court,  to  any  person  who  will  suffer  pecuniary 
injury  therefrom.  In  the  appellant's  motion  to  the  probate 
court  asking  for  leave  to  take  the  appeal,  which  motion  is 
in  writing  and  is  incorporated  in  her  appeal,  she  sets  out 
that  although  she  is  a  legatee  under  the  will  of  1881,  yet 
that  she  is  the  legiitee  of  a  much  larger  amount  under  that 
of  1879 ;  that  the  latter  is  in  fact  the  last  will  of  the  testa- 
trix ;  and  that  she  will  lose  a  large  sura  of  money  if  the  de- 
cree approving  the  will  of  1881  is  allowed  to  stand. 

It  is  true,  the  appellant  did  not,  could  not,  make  it  abso- 
lutely certain  to  the  Superior  Court  that  she  would  thereby 
suffer  pecuniary  loss.  Possibly  proof  may  be  made  that  the 
will  of  1879  was  executed  by  the  testatrix  when  of  unsound 
mind  or  under  undue  influence;  possibly  a  third  will  may 
be  offered  for  probate.  No  more  can  a  son,  even,  when  tak- 
ing an  appeal  from  the  probate  of  a  will  executed  by  the 
father  giving  his  estate  to  strangers,  make  it  certain  that 
the  decree  of  probate  has  worked  a  pecuniary  injury  to  him  ; 
possibly  another  will  may  be  discovered  giving  the  estate  to 
other  strangers.  But  his  right  to  appeal  cannot  be  ques- 
tioned. The  existence  of  the  willof  1879,  executed  in  due 
form,  in  which  th6  appellant  is  named  a  legatee,  places  her 
upon  the  same  plane  with  the  son  in  the  supposed  case.  If 
the  will  of  1881  is  invalid,  presumably  she  inherits;  but 
each  alike  is  subject  to  the  possibility  of  another  wilL 
Vol.  Lvn. — 35 
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It  is  not  a  pre-requisite  to  her  right  to  appeal  from  the 
decFee  approving  the  will  of  1881  that  she  should  have 
proved  the  will  of  1879.  She  is  compelled  to  appeal  within 
twelve  months  from  the  decree  of  approval.  Possibly  she 
had  no  knowledge  of  the  existence  of  the  will  of  1879,  until 
it  was  too  late  to  give  the  notice  which  the  court  of  probate 
is  required  to  order  before  approving  a  will. 

In  view  of  the  existence  of  the  will  of  1879  in  due  form, 
and  of 'the  possibility  of  the  invalidity  of  the  will  of  1881, 
the  appellant  established  in  the  Superior  Court  such  possi- 
bility of  pecuniary  loss  as  entitled  her  to  hold  her  place  as 
appellant. 

The  appellees  insist  that  the  only  door  open  to  her  is  to 
offer  the  will  of  1879  for  probate,  and  upon  the  refusal  of 
the  probate  court  to  approve,  to  appeal,  for  the  reason  that 
upon  such  appeal,  the  parties  to  both  wills  having  been 
heard,  the  court  could  make  final  determination  of  the  ques- 
tion as  to  which  is  operative. 

But  the  determination  of  the  question  whether  the  will 
of  1879  is  or  is  not  operative,  of  necessity  includes  the  ques- 
tion as  to  the  validity  of  the  will  of  1881.  The  appellant 
may  be  wrongfully  burdened  by  the  existence  of  a  judgment 
of  a  court  having  jurisdiction,  establishing  the  validity  of 
the  will  of  1881,  which  judgment  is  beyond  reversal  or 
appeal. 

We  think  therefore  the  Superior  Court  should  have  al- 
lowed the  appeal  to  stand ;  thus  holding  all  questions  as  to 
either  will  within  its  command  until  the  final  determination 
of  all.  No  injustice,  no  delay  even,  will  result  to  the  ap- 
pellees. The  right  of  appeal  will  be  preserved  in  its  integ- 
rity. 

There  is  error  in  the  judgment  of  the  Superior  Court  or- 
dering the  erasure  of  the  appeal. 

In  this  opinion  the  other  judges  concurred. 
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RiCHABD  FiSHBLL  VB.  WiLLIAH  MOBBIS. 

Kew  Haven  Co.,  June  T.,  1889.    Andbbwb  C.  J.,  Oabpbhtbb»  PAK>BBy 
LooMis  and  Beabdsley,  Js. 

The  statute  (G^en.  Statutes,  §  8047)  giving  a  lien  for  the  keeping  of  horses 
and  cattle,  <;reates  a  lien  where  the  common  law  would  not  have  done. 

But  the  word  '*  lien  "  is  not  used  in  it  in  any  different  sense  from  that 
which  it  has  at  common  law. 

Under  the  Statute,  as  under  the  common  law,  possession  is  necessary  to  the 
preservation  of  the  lien. 

The  keeper  of  a  livery  stable  kept  a  horse  for  its  owner  under  an  agreement 
for  a  certain  monthly  payment,  the  owner  at  his  pleasure  talcing  it 
away  for  his  personal  use  and  returning  it  without  objection  en  the 
I>art  of  the  keeper.  While  thus  having  the  horse  in  his  possession  and 
away  from  the  stable,  the  owner  sold  it  to  a  bond  fide  purchaser,  who 
brought  it  to  the  stable,  informed  the  keeper  of  his  purchase  of  it,  and 
left  it  at  the  stable  to  be  kept  for  him.  At  this  time  there  was  a  con- 
siderable sum  due  the  keeper  for  the  past  keeping  of  the  horse.  Held 
that  the  keeper,  if  he  had  in  the  circumstances  a  lien  upon  the  horse, 
had  lost  It  by  the  taking  of  it  away  by  the  former  owner,  and  its  sale, 
and  that  the  lien  was  not  revived  by  the  purchaser's  returning  it  to  the 
stable. 

[Argued  June  6th--decided  September  Idth,  1889.] 

Replevin  for  a  horse  and  other  articles  of  personal  prop- 
erty ;  brought  to  the  City  Court  of  the  city  of  New  Haven, 
and  heard  before  Pickett^  J.  Facts  found  and  judgment 
rendered  for  the  plaintiff  as  to  all  the  articles  except  the 
horse,  and  for  the  return  of  the  latter  to  the  defendant,  and 
t^at  the  defendant  recovered  five  dollars  damages  and  his 
costs.  The  plaintiff  appealed.  The  case  is  fully  stated  in 
the  opinion. 

J.  P.  GoodJiart,  for  the  appellant. 

1.  The  lien  was  divested  when  the  horse  was  taken  from 
the  defendant's  possession  by  the  owner,  without  objection 
on  the  part  of  the  defendant.  1  Jones  on  Liens,  8,  20,  21, 
641,  697;  Bouvier's  Law  Diet.  Lien;  8  Kent's  Com.,  866; 
Addison  on  Contracts,  422 ;  Sweet  v.  Pym,  1  East,  4 ;  ffam- . 
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mand  v.  Barclay^  2  id.,  236 ;  Lickharrow  v.  i!fa«on,  6  id.,  21, 
26 ;  Wilson  v.  Balfour^  2  Campb.,  679 ;  JFor^A  v.  Simpson^  18 
Q.  B.,  680;  Goodrich  r.  Willard,  7  Gray,  183;  Perkins  v. 
Boardman^  14  id.,  481 ;  Walker  v.  Staples^  6  Allen,  84 ; 
Thompson  v.  Dolliver^  132  Mass.,  103;  Papineau  v.  TPent- 
tt^or^A,  186  id.,  643;  FJnoZ  v.  Spofford,  139  id.,  126;  ^oifey 
V.  ^tn^,  22  Verm.,  464 ;  Bigelow  v.  Setxton,  4  Denio,  496. 
The  statute,  Gen.  Statutes,  §  3047,  proyiding  for  a  lien  on 
animals  for  their  keeping,  creates  a  right  in  derogation  of 
the  common  law  and  is  to  be  strictly  construed. 

2.  If  we  are  not  right  in  this,  yet  when  the  horse  was 
sold  to  an  innocent  purchaser  for  value  while  out  of  the 
possession  of  the  defendant,  the  lien  was  divested.  1  Jones 
on  Liens,  22,  696;  The  Bolivar,  Olcott's  Adm.  R.,  474; 
Loring  v.  Flora,  24  Ark.,  151 ;  Rose  v.  Gray,  40  Geo.,  166; 
McFarland  v.  Wheeler,  26  Wend.,  467 ;  Perkins  v.  Board- 
man,  14  Gray,  481;  Marseilles  Manuf.  Co.  v.  Morgan,  12 
Neb.,  66. 

3.  The  lien  was  not  revived  when  the  horse  was  returned 
to  the  stable.  It  was  returned  by  the  plaintiff  as  purchaser 
and  owner,  and  for  the  purpose  of  having  the  horse  kept 
there  for  him,  and  not  with  any  reference  to  the  former 
keeping  of  the  horse. 

P.  W.  Chase,  for  the  appellee. 

1.  .The  special  agreement  entered  into  by  the  defendant 
with  Bohan,  by  which  the  defendant  was  to  receive  a  certain 
sum  per  week  for  the  keeping  of  the  horse,  places  him 
within  the  privileges  of  Gen.  Statutes,  §  8047.  In  that 
statute  the  word  ^^lieu  "  has  not  the  same  meaning  as  it  has 
at  common  law,  and  the  common  law  rule  does  not  apply  to 
it,  and  continued  and  absolute  possession  of  the  pledgee  is 
not  a  prerequisite  to  the  enforcement  of  such  a  lien.  In 
the.  states  of  Pennsylyania  and  Tennessee,  where  statutes 
similar  to  ours  have  been  passed  upon  by  the  courts,  they 
hold  that  a  stable-keeper  does  not  lose  his  lien  when  he  per- 
mits a  horse  to  be  used  temporarily  by  its  owner.  Caldwell 
y.  Tutt,  10  Lea,  (Tenn.,)  268 ;  Toung  v.  Eimbal,  28  Peon.  St., 
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198.  The  stable-keeper's  lien  upon  a  horse  which  is  being 
kept  at  his  stable,  is  a  bright  which  will  prevail  agauist  an 
attaching  creditor,  even  when  the  horse  was  attached  while 
in  the  possession  of  its  owner,  the  debtor,  and  far  from  the 
control  of  the  liveryman.  Caldwell  v.  IhUtt  ntpra.  To  per- 
mit the  owner  of  the  horse  to  use  it,  when  needed,  is  a 
necessary  part  of  the  agreement,  and  therefore  must  be  con- 
sistent with  the  right  of  lien  that  belongs  to  the  occupation. 
Young  v.  Kirnhal^  supra.  This  rule  seems  to  be  a  reason- 
able one.  If  such  a  practice  was  not  allowed,  stable-keepers 
would  lose  their  business,  as  no  one  would  board  a  horse 
where  he  could  not  get  it  to  use  when  wanted.  What  the 
plaintiff  maintains  to  be  the  rule  seems  unreasonable. 
Under  such  a  doctrine  neither  party  is  benefited;  in  fact 
both  are  injured. 

2.  If  the  lien  is  divested  under  such  circumstances,  it  cer- 
tainly revives  upon  the  retui-n  of  the  horse  into  the  keeper's 
custody.  The  two  cases  cited  by  the  plaintiff,  Papineau  v. 
Wentworth^  136  Mass.,  543,  and  Vtnal  v.  Spofford^  189  Mass., 
126,  are  not  decisive  of  the  question.  In  neither  case  are  the 
facts  like  t&ose  in  the  case  at  bar,  as  in  both  cases  the  livery- 
man's recovery  of  possession  of  the  horse  was  not  a  peace- 
able one.  In  the  case  at  bar  the  possession  of  the  horse 
was  recovered  peaceably  before  any  apparent  delivery  had 
taken  place  between  Bohan  and  the  phiintiff.  Bohan  took 
his  horse  from  the  stable  in  the  morning,  and  in  company 
with  the  plaintiff  he  returned  it  in  the  evening.  Tiiere  had 
been  no  complete  sale  binding  third  parties  because  there 
had  been  no  apparent  delivery.  Bohan  had  charge  of  the 
team  when  he  returned,  and  from  him  the  defendant  took 
peaceable  possession. 

Andrews,  C.  J.  The  plaintiff  brought  an  action  of  re- 
plevin against  the  defendant  for  a  horse,  a  wagon,  a  harness, 
a  whip  and  two  robes.  The  trial  court  rendered  judgment 
that  he  retain  possession  of  all  the  chattels  but  the  horse, 
and  that  he  should  return  the  horse  to  the  possession  of  the 
defendant.     From  that  judgment  the  plaintiff  appeals. 
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The  defendant  is  a  liverj'-stable  keeper.  One  Bohan,  of 
whom  the  plaintiff  bought  all  of  the  j)roperty,  ou  or  about 
the  17th  day  of  November,  1887,  he  then  being  the  owner, 
made  a  special  contract  with  the  defendant  to  keep  and  feed 
the  horse  for  the  sum  of  eighteen  dollars  a  month.  Bohan 
owned  the  horse  up  to  December  1st,  1888.  During  all  that 
time  the  defendant  continued  to  keep  and  feed  the  horse 
under  the  agreement ;  Bohan  calling  for,  taking,  temporarily 
using  and  returning  the  horse  at  his  pleasure,  without  ob- 
jection on  the  part  of  the  defendant  on  account  of  arrearages 
usually  due  for  the  keeping  of  the  horse.  The  plaintiff 
bought  the  horse  and  the  dther  property  of  Bohan  on  the 
said  first  day  of  December,  1888.  Previous  to  that  day 
Bohan  had  advertised  the  property  for  sale  and  had  requested 
and  urged  the  plaintiff  to  buy  the  same.  The  defendant 
had  full  knowledge  of  such  intended  sale  by  Bohan.  On 
that  day  Bohan  was  justly  indebted  to  the  defendant  in  the 
sum  of  $48  for  the  keeping  and  feeding  of  the  horse.  On 
the  morning  of  that  day  Bohan  took  the  horse  and  the  other 
property  from  the  defendant'^  stable,  as  he  had  been  accus- 
tomed to  do,  with  the  knowledge  and  consent  of  the  de- 
fendant, (although  it  did  not  appear  that  the  defendant  had 
knowledge  that  Bohan  intended  to  sell  the  property  on  that 
day,)  and  while  away  from  the  stable  again  applied  to  the 
plaintiff  to  purchase  the  same,  which  the  plaintiff  did,  and 
took  all  the  chattels  into  his  possession  and  paid  therefor  in 
full.  The  plaintiff  used  the  horse  and  wagon  in  his  own 
business  for  a  short  time,  and  then,  at  the  suggestion  of  and 
in  company  with  Bohan,  drove  to  the  defendant's  stable  for 
the  purpose  of  engaging  further  keeping  for  the  horse. 
Bohan  introduced  the  plaintiff  to  the  defendant,  informed 
him  that  he,  Bohan,  had  sold  the  horse  to  the  plaintiff,  and 
said  he  thought  the  plaintiff  would  like  to  board  the  horse 
there,  and  named  twenty  dollars  per  month  as  the  price  to 
be  paid  therefor.  The  defendant  received  and  stabled  the 
horse.  After  he  had  done  so  he  inquired  of  the  plaintiff  if 
he  had  paid  for  the  horse  and  the  other  property.  The 
plaintiff  replied  that  he  had  paid  in  full.     The  defendant 
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then  sidd  to  the  plaintiff  that  he  bad  a  claim  of  $48  on  the 
horse  for  its  keeping  and  feeding,  and  that  the  plaintiff 
must  govern  himself  accordingly.  The  plaintiff  said  he 
should  want  to  take  the  horse  out  the  next  day  to  use« 
whereupon  the  defendant  said  the  horse  could  not  be  taken 
from  his  possession  till  the  claim  of  $48  was  paid.  After- 
wards on  the  same  day  the  plaintiff  made  demand  on  the 
defendant  to  deliver  to  him  the  horse  and  the  other  articles, 
which  the  defendant  refused.  This  suit  was  then  brought. 
The  plaintiff  had  no  knowledge  at  the  time  he  bought  the 
property  that  Bohan  was  indebted  to  the  defendant,  and 
there  was  no  claim  that  he  acted  otherwise  than  in  good 
faith. 

The  defendant  claimed  the  right  to  detain  the  horse  in 
his  possession  until  the  debt  of  $48  was  paid,  by  virtue  of 
his  lien  thereon  for  its  keeping  and  feeding.  The  plaintiffs 
on  the  other  hand,  asked  the  court  to  rule  that  the  lien  of 
the  defendant  on  the  horse  for  its  'keeping  and  feeding  was 
divested  when  the  horse  was  taken  from  his  immediate  pos- 
session, without  objection  on  his  part,  by  the  owner  of  the 
horse,  and  by  such  owner  sold  and  delivered  to  the  plaintiff, 
an  innocent  purchaser  for  value ;  and  that  the  lien  did  not 
revive  when  the  horse  was  returned  to  the  defendant's 
stable  by  the  plaintiff.  The  court  did  not  so  rule,  but  ren- 
dered judgment  for  the  return  of  the  horse  as  above  stated. 

A  lien  is  the  right  which  a  creditor  has  of  detaining  in 
his  possession  the  goods  of  his  debtor  until  the  debt  is  paid. 
To  the  common  law  idea  of  a  lien  it  is  necessary  that  the 
creditor  should  have  the  actual  possession  of  the  goods  over 
which  the  lien  is  claimed  and  that  the  debt  should  have  been 
incurred  in  respect  to  the  very  goods  detained.  As  posses- 
sion is  the  foundation  of  the  common  law  lien,  any  parting 
with  the  possession  operates  as  a  waiver  or  forfeiture  of  it. 
"A  lien  is  a  mere  right  to  retain  possession  of  a  chattel, 
which  ri^^ht  is  immediately  lost  on  the  possession  being 
parted  with."  Cockburn,  C.  J.,  in  Donalds  v.  Suckling^ 
L.  R.,  1  Q.  B.,  612.    See  also  Story  on  BaUments,  §  811 , 
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Case  of  an  Hostler^  Yelverton,  67,  note;  Pinr^ey  v.  WelUj  10 
Conn.,  115.  , 

It  is  admitted  by  the  defendant's  counsel  that  he  would 
have  no  right  of  lien  except  for  the  statute.  Gen.  Statutes, 
§  8047.  This  statute  gives  a  lien  in  cases  where  the  com- 
mon law  does  not  give  one.  Miller  v.  Marston,  35  Maine, 
158 ;  Ooodrich  v.  Willard^  .7  Gray,  183 ;  Judson  v.  Etheridge^ 
1  Crompt.  &  Mees.,  724.  Jackson  v.  Cummings^  5  Mees.  & 
Wels.,  842 ;  Parsons  v.  ainzell,  2  Com.  Bench,  544.  But 
there  is  no  intimation  in  the  statute  that  it  uses  the  word 
"lien "  in  any  dififerent  sense  from  that  which  it  has  in  the 
common  law.  On  the  contrary  the  statute  seems  to  use 
that  word  in  its  precise  common  law  mfeaiiing.  It  creates  a 
lien  in  favor  of  the  "keeper" — that  is,  the  one  in  posses- 
sion—of animals.  It  says  that  the  animals,  naming  the  kind, 
"sliall  be  subject  to  a  lien  for  the  price  of  such  keeping  in 
favor  of  the  person  keeping  the  same  until  such  debt  is 
paid." 

This  is  the  exact  idea  of  the  common  law,  the  right  of  a 
creditor  to  detain  the  property  of  his  debtor  in  his  posses- 
sion till  the  debt  is  paid. 

In  all  cases  where  statutes  have  created  any  right  of  se- 
curity on  the  property  of  a  debtor  in  the  nature  of  a  lien, 
not  depending  on  possession,  they  have  provided  carefully 
for  a  registration  of  the  transaction. 

The  contract  between  Bohan  and  the  defendant,  as  inter- 
prete<i  by  their  usage,  was  such  that  Bohan  had  the  right  to 
take  the  horse  at  any  time  from  the  stable  for  the  purpose 
of  using  it.  The  plaintiff  claims  that  a  livery  sttible  keeper 
who  holds  a  horse  at  the  constant  disposal  of  the  owner  is 
the  mere  servant  of  the  owner  and  dues  not  have  any  such 
possession  as  would  invest  him  with  the  right  of  lien.  We 
do  not  decide  the  point.  On  the  finding  we  must  assume 
that  Bohan  rightfully  took  the  horse  from  the  defendant's 
stable  and  sold  it  to  the  plaintiff.  This  was  a  transaction 
which  divested  the  lien.  Whatever  right  the  defendant 
might  have  had  to  detain  the  horse  as  against  Bohan,  we  are 
of  opinion  he  had  none  against  the  plaintiff. 
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There  is  error  in  the  judgment  so  far  as  it  directs  a  return 
of  the  horse  to  the  defendant,  and  for  the  defendant  to  re- 
cover cost,  and  this  part  is  reversed. 

In  this  opinion  the  other  judges  concurred. 
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William  F.  Peckham,  Executor,  vb.  John  Lego  and       %  ?r! 

OTHERS. 

New  Haven  Co.,  Juue  T.,  1889.    Andrews,  C.  J.,  Carpknter,  Pardee, 
LooMis  and  Beardslet,  Js. 

A  will  gave  to  W  and  his  wife  the  "use  and  improvement"  of  certain  es- 
tate **  during  their  natural  lives,"  with  the  following  further  provision: 
''Should  it  be  necessary  for  their  personal  comfort  to  use  any  portion 
of  sai<l  property,  it  is  my  will  that  they  do  so,  exercising  good  judg- 
ment, and  saving  as  much  of  it  as  possible  for  the  children  born  to 
them."    Held— 

1.  That  the  life  estate  given  to  W  and  his  wife  was  not  enlarged  to  a  fee 

by  the  provision  tliat  they  might,  If  necessary,  use  any  portion  of  the 
property  for  their  peraonal  comfort. 

2.  That  the  remainder  was  given  to  the  children  of  W  and  his  wife,  and 

not  to  the  heirs  of  the  testatrix  generallyT 

The  words  *' necessary  for  their  comfort,"  held  to  mean  ''necessary  for 
their  support." 

While  W  and  his  wife  were  to  exercise  their  judgment  as  to  what  was 
necessary  for  their  support,  their  judgment  was  not  final,  but  could  be 
reviewed  by  a  court  of  equity  or  by  the  probate  court. 

They  wer«{  to  take  what  was  needed  in  reference  to  their  situation  and  con- 
dition in  life. 

The  court  will,  if  possible,  avoid  any  construction  of  a  will  that  will  result 
in  partial  intestacy. 

[Argued  June  6th— decided  September  9th,  1880.] 

Surr  to  obtain  a  construction  of  the  will  of  Mary  Yem- 
mans;  brought  to  tlie  Superior  Court  in  New  Haven  Coun- 
ty, and  reserved  for  the  advice  of  this  court.  The  case  is 
fully  stilted  in  the  opinion. 

S.  A.  York,  for  Grace  A.  Peckham,  one  of  the  defendants. 
(?.  P.  Ingerso%  for  the  heirs  at  law. 
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LOOMIS,  J.  This  suit  was  brought  to  obtain  a  judicial 
construction  of  the  last  will  of  Mary  Yemmans,  which  is  as 
follows : 

"  1.  I  give  and  bequeath  to  my  brother,  John  Lego,  five 
hundred  doUai-s.      \ 

"  2.  I  give  and  bequeath  to  W.  Frank  ani  his  wife  Grace 
A.  Peckham,  the  use  and  improvement  of  the  whole  of  the 
remainder  of  the  estate  of  which  I  may  die  possessed,  both 
real  and  personal,  during  their  natural  lives.  Should  it  be 
necessary  for  their  personal  comfort  to  use  any  portion  of 
said  property,  it  is  my  will  that  they  do  so,  exercising  good 
judgment,  and  saving  as  much  of  it  as  possible  for  the  chil- 
dren born  to  them. 

"8.  I  appoint  W.  Frank  and  Grace  A.  Peckham  exec- 
utors of  this  my  last  will  and  testament.'* 

The  following  facts  are  found  by  the  court : 

The  heirs  at  law  in  this  case  are  John  Lego,  a  brother 
of  the  testatrix,  and  the  children  of  deceased  brothers  and 
sisters.  Grace  A.  Peckham,  one  of  the  defendants,  is  a  niece 
of  the  testatrix,  and  lived  with  and  was  brought  up  by  her 
as  a  member  of  her  family.  After  the  marriage  of  W.  Frank 
Peckham  with  said  Grace,  she  and  her  husband  and  the  tes- 
tatrix lived  together,  with  occasional  intermissions,  until  the 
death  of  the  testatrix.  About  the  time  of  the  execution  of 
the  will  the  testatrix  went  to  live  with  Mr.  Peckham  and 
his  wife,  and  continued  to  reside  with  them  to  the  time  of 
her  death.  The  other  heirs  at  law,  though  not  intimate, 
were  on  friendly  terms  with  the  testatrix.  The  property 
and  estate  of  the  testatrix  came  to  her  by  the  will  of  her 
late  husband,  Joseph  Yemmans.  A  few  days  after  the  death 
of  her  husband  the  testatrix  made  and  executed  the  will,  it 
having  been  drawn  by  Rev.  E.  E.  Beardsley  of  New  Haven. 

The  fii-st  question  is,  whether,  under  the  second  section 
of  the  will,  Mr.  and  Mrs.  Peckham  take  a  fee  or  a  life  estate. 

The  intention  of  the  testatrix,  which  is  to  control,  must 
here  be  ascertained  from  the  language  employed  by  her  in 
making  the  gift.  In  the  first  section  she  employed  direct 
and  fitting  words  in  making  an  absolute  gift  to  her  brother, 
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and  had  she  intended  a  similar  gift  of  the  residue  to  the 
Peckhams  similar  language  most  naturally  wbuld  liave  been 
employed,  being  already  in  her  mind.  Instead  of  that  liow- 
ever,  we  find  language  of  a  contrary  import ;  language  which 
is  irreconcilable  with  the  idea  that  she  intended  to  give 
other  than  a  life  estate. 

The  language  is  doubly  restrictive.  In  the  first  place  the 
beqnest  is  guarded  by  the  words  "  use  and  improvement," 
which  alone  would  distinguish  the  gift  from  a  fee,  but  to 
put  it  beyond  all  controversy,  the  tenure  of  the  holding  is 
expressly  given  as  "  during  their  natural  lives."  If  the  sec- 
tion stopped  here  it  is  conceded  that  a  doubt  as  to  the  mean- 
ing would  be  impossible;  but  the  words  which  follow: 
**  Should  it  be  necessary  for  their  personal  comfort  to  use 
any  portion  of  said  property,  it  is  my  will  that  they  do  so, 
exercising  good  judgment,  and  saving  as  much  as  possible 
for  the  children  born  to  them,"  it  is  contended  remove  the 
restriction  twice  applied  in  the  preceding  language,  and 
enlarge  what  was  plainly  only  a  life  estate  and  convert  it 
into  a  fee.  We  fail  to  discover  any  such  intention.  The. 
language  necessaiily  implies  a  consciousness  on  the  part  of 
the  testatrix  that  she  had  given  only  a  life  estate ;  but  it 
occurs  to  her  that  the  income  may  be  so  limited,  and  their 
circumstances  so  reduced,  that  they  may  lack  the  means  of 
comfortable  support,  and  she  adds  the  clause  under  consid- 
eration to  meet  such  an  emergency,  but  this  clause  was 
never  intended  to  sweep  away  the  life  estate.  It  was  only 
to  be  called  into  play  by  an  emergency — by  the  needs  of  her 
beneficiaries.  The  right  to  resort  to  the  principal  was 
founded  on  necessity  and  restricted  by  necessity.  The 
words  are  "should  it  be  necessary."  If  it  should  not  be 
necessary  it  is  all  a  mere  life-estate ;  if  it  is,  then  the  restric- 
tion is  that  all  except  the  necessary  portion  so  taken  remains 
a  mere  life  estate.  It  is  said  that  the  words  "  necessary  for 
their  personal  comfort,"  are  indefinite  in  meaning  and  prac- 
tically unrestricted,  and  therefore  inconsistent  with  any  re- 
maining life  estate.  We  cannot  accept  this  view.  One  of 
the  definitions  of  "  comfort "  given  in  Webster's  Dictionary^ 
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as  applied  particularly  in  law,  as  well  as  in  some  other 
things,  is  "  support."  The  language  therefore  must  be  held 
to  ipean  "  necessary  for  their  support." 

But  it  is  said  that  it  is  again  rendered  indefinite  by  being 
all  left  to  the  judgment  and  discretion  of  the  legatees  as  to 
the  kind  and  extent  of  the  support  needed ;  that  they  may 
use  the  principal  to  gratify  their  mere  whims  and  fancies. 
We  do  not  think  any  such  authority  is  given.  For  the  time 
being^  they  exercise  their  judgment,  but  are  not  the  ultimate 
judges  of  what  is  necessary,  but  the  Superior  Court,  as  a 
court  of  equity,  and  perha{)S  in  some  cases  the  probate  court, 
will  review  and  revise  their  judgment,  and  determine 
whether  the  exigency  had  arisen  to  give  them  any  right  to 
resort  to  the  principal,  and  if  so,  whether  they  have  ex- 
ceeded the  liberty  given  them. 

But  our  attention  has  been  called  particularly  to  the  con- 
cluding words  enjoining  the  exercise  of  good  judgment  on 
their  part.  We  do  not  think  the  question  of  necessity  is  to 
be  so  determined.  But  the  good  judgment  enjoined  is  to  be 
exercised  in  saving  as  much  as  possible  for  the  children 
within  the  field  given  of  what  is  necessary.  What  is  neees- 
sary  in  law  does  not  always,  nor  often,  mean  a  strict  abso- 
lute necessity.  It  is  a  relative  term  and  variable  according 
to  circumstances.  It  means  here,  as  in  the  case  of  the  obli- 
gation of  a  husband  to  furnish  necessaries  for  his  wife,  what 
is  needed  in  reference  to  the  situation  and  condition  in  life, 
and  within  those  limits  much  may  be  saved  by  the  exercise 
of  good  judgment. 

If  they  act  within  the  legal  limits  of  a  necessity  in  law 
they  may  not  be  responsible,  but  are  if  they  appropriate  a 
portion  of  the  principal  when  not  needed  for  their  support. 

If  now  we  have  discovered  the  intentitm  of  the  testatrix 
as  evidenced  by  the  language  of  her  will,  a  reference  to  arti- 
ficial rules  of  inteipretation  would  seem  unnecessary,  but  as 
some  of  these  rules  were  referred  to  in  the  discussion  of  this 
case  as  being  opposed  to  the  construction  we  have  adopted, 
a  brief  discussion  of  the  matter  may  seem  desirable. 

Bull  V.  Culver^  34  Conn.,  404,  was  refeired  to  as  indore* 
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ing  the  principle  that  "  where  an  estate  for  life  is  given,  with 
power  in  the  devisee  to  sell  and  dispose  of  it  at  his  own  dis- 
cretion and  for  his  own  use,  he  takes  a  fee."  In  Letvis  v. 
Palmer^  46  Conn.,  468,  Carpenter,  J.,  in  giving  the  opin- 
ion of  this  court,  very  properly  calls  attention  to  the  fact 
that  the  above  proposition  was  stated  as  one  which  the 
counsel  on  both  sides  conceded,  and  that  the  court  without 
discussing  it  immediately  passed  to  the  consideration  of 
another  question  regarded  as  controlling,  namely,  whether 
the  power  of  sale  as  there  given  was  absolute  or  contingent. 
The  language  to  be  interpreted  was  as  follows :  "  I  give  all 
my  estate  to  my  beloved  husband,  Ransom  Culver,  to  use 
and  improve  during  his  natural  life,  and  if  he  should  waclt 
for  his  support  to  sell  any  part  or  the  whole  of  it  for  his 
maintenance,  my  will  is  that  it  shall  be  at  his  disposal."  In 
construing  this  language  the  coui*t  said :  "The  great  object 
is  of  course  to  ascertain  the  intention  of  the  devisor.  If  she 
had  designed  to  give  her  husband  the  entire  estate,  it  would 
have  been  very  easy  and  very  natural  for  her  to  say  it  in 
short  and  direct  terms,  or  to  place  the  disposal  of  it  at  his 
discretion,  without  imposing  a  condition.  But  she  gives 
him  the  disposal  only  *  if  he  should  want  for  his  support  to 
sell  any  part  or  the  whole  of  it  for  his  maintenance.'  This 
language  very  clearly  implies  a  limitation  or  restriction  of 
the  power  to  a  case  of  necessity.  The  sale  is  to  be  propor- 
tioned to  the  extent  of  the  necessity." 

It  will  be  seen  that  the  court  construed  the  authority  to 
sell  substantially  as  we  do  in  the  present  case.  So  that  even 
if  the  proposition  referred  to  is  a  sound  one,  it  would  not 
apply  to  this  case  any  more  than  to  that  one.  But  the 
proposition  has  been  materially  modified  by  the  later  utter- 
ances and  decisions  of  this  court.  In  Lewis  v.  Palmer^  supra^ 
the  words  of  the  will  were :  "  I  do  give  and  devise  unto  my 
said  sister,  Sarah  Palmer,  the  use  of  all  the  rest  of  my  real 
estate  that  I  may  have  or  leave  at  my  death,  during  her 
natural  life,  and  for  her  to  dispose  of  as  she  may  think  pro- 
per, right  or  just."  Here  was  plainly  an  unrestricted  power 
of  disposal  at  discretion^  and  yet  the  court  did  not  hold  that 
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the  legatee  took  a  fee.  The  question  it  is  true  was  left 
opeiif  as  the  case  oouM  be  disposed  of  upon  another  ground, 
yet  the  discussion  plainly  showed  that  the  court  was  pre- 
pared to  hold  that  a  life  estate  created  by  express  *  rords 
would  not  be  enlarged  to  a  fee  by  the  power  of  sale. 

Afterwards,  in  Orover  v.  StilUon^  66  Conn.,  316,  the  court 
was  called  upon  to  construe  a  will  where  the  words  were : 
**I  give  the  residue  of  my  estate,  Jboth  real  and  personal, 
unto  my  sisters  Polly  A.  StiUson  and  Mary  B.  Stillson,  for 
the  term  of  their  natural  lives,  hereby  empowering  my  said 
sisters  to  dispose  of  any  portion  of  my  estate,  either  real  or 
personal,  if  they  should  so  desire."  The  court  held  that 
the  sisters  took  only  a  life  estate  notwithstanding  their  un- 
restricted power  of  disposal,  and  in  giving  the  opinion  of 
the  court.  Carpenter,  J.,  said :  "  We  are  asked  to  say  that 
the  power  of  sale  enlarges  an  express  life  estate  to  a  fee. 
If  we  do  so,  what  becomes  of  the  intention  of  the  testator  ? 
His  intention  to  give  pecuniary  legacies  to  the  parties  named, 
and  the  residue  to  the  orphan  asylum,  is  just  as  certain,  and, 
we  may  add,  just  as  provident,  as  the  intention  to  provide 
for  his  sisters ;  and  that  intention  by  the  construction  con- 
tended for  is  wholly  defeated.  The  power  of  sale  may,  in 
doubtful  cases,  aid  in  ascertaining  the  intention;  but  to 
give  it  an  artificial  and  technical  force  and  thereby  defeat 
the  manifest  intention  of  the  testator  is  wholly  inadunssible." 

These  utterances  we  think  are  in  accord  with  the  decided 
preponderance  of  judicial  authorit}*^  in  the  United  States. 

Chancellor  Kent,  in  volume  4,  side  page  536,  seventh 
edition  of  his  Commentaries,  summarizes  the  settled  doctrine 
as  follows :  "  If  an  estate  be  given  to  a  person  generally,  or 
indefinitely,  with  a  power  of  disposition,  it  carries  a  fee; 
unless  the  testator  gives  to  the  first  taker  an  estate  for  life 
cnly,  and  annexes  to  it  a  power  of  disposition  of  the  re- 
version. In  that  case  the  express  limitation  for  life  will 
control  the  operation  of  the  power,  and  prevent  it  from  en- 
larging the  estate  to  a  fee.'* 

It  remains  for  us  to  consider  a  still  more  difficult  question 
in  regard  to  the  disposition  of  the  reversion — whether  it  be- 
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lougs  to  all  the  heirs  of  the  testatrix  as  intestate  property, 
or  whether  the  will  takes  hold  of  it  and  sufficiently  desig- 
nates the  persons  who  are  to  take. 

The  language  of  the  will  is  so  unusual  and  so  doubtful 
that,  at  the  outset,  we  feel  embarrassed  by  two  independent 
principles  of  law  operating  in  different  directions  at  the 
same  time.  One  requires  the  court  to  avoid  if  possible  any 
construction  which  would  result  in  partial  intestacy.  State 
V.  Smith,  62  Conn.,  668 ;  Warner  v.  Willard,  64  Conn.,  472. 
The  other  cautions  us  not  to  disinherit  the  heirs  at  law  un- 
less on  so  strong  a  probability  that  an  intention  to  the  con- 
ti-aiy  cannot  reasonably  be  supposed.  Wigram  on  Wills, 
167  \  Wilkinson  v.  Adams,  1  Ves.  &  B.,  456. 

The  residuary  estate,  it  is  conceded,  is  not  expressly  dis- 
posed of  by  the  terms  of  the  will,  but  there  are  words  evinc- 
ing, we  think,  an  intention  and  desire  on  the  part  of  the 
testator  as  to  the  disposition.  We  refer  to  the  closing 
words  of  section  second.  The  testatrix  having  in  mind  the 
life  estate  she  has  given,  adds  a  conditional  and  restricted 
permission  to  use  a  portion  of  the  principal  or  residuary 
estate,  but  in  that  connection  enjoins  the  life  tenants,  in  avail- 
ing themselves  of  the  permission,  ^^  to  use  good  judgment, 
saving  as  much  as  possible  for  the  children  born  to  them." 
This  implies  that  the  children  of  the  life  tenants  are  to  take 
the  remainder, — all  of  it. 

But  does  it  imply  that  they  are  to  take  it  under  the  will 
or  simply  as  her  heirs  at  law?  Her  heirs  are  numerous,  the 
record  gives  the  names  of  eight  besides  the  Peckhams,  and 
the  portion  which  the  latter  could  inherit  by  right  of  rep- 
resentation would  be  insignificant  as  compared  with  the 
whole.  K  she  referred  at  all  to  her  own  heirs  she  would 
have  so  stated,  and  would  not  have  restricted  the  benefit  of 
the  saving  to  children  born  to  them,  the  Peckhams. 

We  do  not  think  the  language  can  be  satisfied  at  all  with 
any  such  reference  as  suggested,  but  that  the  words  imply 
that  the  Peckham  children  are  to  take  the  remainder  under 
the  will,  and  not  because  they  may  become  her  heirs  at  law 
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with  many  others.  The  question  of  implied  gifts  is  in  every 
case  one  of  intention. 

There  are  several  instances  where  a  devise  by  implication 
has  received  the  sanction  of  this  court.  We  will  mention 
only  two.  The  firet  is  the  case  of  Minor  v.  Ferris  and  others^ 
22  Conn.,  871.  A  testator,  after  devising  his  real  estate  for 
the  benefit  of  his  wife  and  directing  his  executor  to  sell  it 
within  one  year  and  to  invest  the  proceeds  in  some  safe 
property  to  remain  a  fund  for  her  suppoi-t  during  life,  gave 
to  his  sister,  if  living  at  the  decease  of  bis  wife,  and  if  not 
to  her  children,  whatever  of  the  property  might  be  left.  He 
then  bequeathed  to  his  sister,  in  general  and  unrestricted 
terms,  all  his  personal  estate.  In  a  subsequent  clause  he 
authorized  his  executors,  if  they  deemed  it  advisable,  to  ex- 
tend the  time  of  selling  the  real  estate  for  eighteen  months, 
and  expressed  his  opinion  that  if  the  property  was  well  sold 
and  invested  the  interest  would  support  his  wife ;  then  he 
repeated  his  bequest  to  his  sister,  or  if  deceased  to  her  chil- 
dren, of  all  his  personal  property ;  adding  "  if  my  wife  has 
sufficient  to  support  her."  Counsel  for  the  sister  contended 
that  the  last  clause  must  either  be  rejected  as  without 
meaning,  or,  as  explained  by  the  context,  it  must  be  con- 
strued to  mean  "  as  my  wife  has  sufficient  to  support  her,'' 
the  testator  having  just  expressed  an  opinion  to  that  effect; 
but  the  court  did  not  accept  this  view,  but  upon  the  ground 
of  a  prevailing  intention  apparent  on  the  face  of  the  will  to 
provide  for  his  wife  ample  support  during  life,  and  that  the 
last  clause  was  a  qualification  of  preceding  bequests,  held 
that  all  the  personal  property  was  by  implication  given  for 
the  benefit  of  the  wife  during  her  life,  upon  the  saime  terms 
as  those  upon  which  the  real  estate  had  been  devised. 

The  other  case  is  that  of  Holbrook  v.  BentUy^  82  Conn., 
502,  where  a  testator  bequeathed  to  his  wife  the  use  of  three 
thousand  dollars,  and  also  gave  her  absolutely  all  his  house- 
hold furniture  with  a  few  exceptions  mentioned,  and  then 
added  a  clause  in  this  form : — "  What  follows  is  after  the 
death  of  my  executrix"  (his  wife).  "I  do  will  and  be- 
queath all  the  remainder  of  my  estate  indiscriminately,  be  it 
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money  or  household  furniture,  equally  to  all  my  grandchil- 
dren." There  was  thus  left  a  considerable  amount  of  per- 
sonal property  not  expressly  disposed  of  during  the  life  of 
the  widow,  and  which  would,  if  regarded  as  falling  into  the 
residuum,  be  left  in  the  hands  of  the  executrix  to  accumu- 
late for  the  grandchildr^en.  It  was  held,  as  this  intention 
was  improbable,  and  there  were  no  words  to  indicate  it,  and 
no  provision  ,that  the  executrix  should  hold  the  property  as 
trustee  for  the  grandchildren,  th^t  the  wiU  should  be  con- 
strued as  giving  by  implication  to  the  widow  the  use  of  this 
property  for  life.  Here  it  will  be  seen  there  were  no  express 
words  at  all  indicating  a  desire  that  the  widow  should  have 
this  property,  and  all  her  express  bequests  were  precisely  de- 
fined. It  seems  to  us  that  in  the  present  case  there  is  at 
least  as  good  a  foundation  in  the  will  for  the  implication  of 
a  devise  as  in  the  cases  cited. 

Many  similar  illustrations  of  implied  gifts  might  be  cited 
from  othej  jurisdictions,  but  we  will  refer  to  two  cases  only. 

In  Eden9  v.  William9^  3  Murph.,  37,  there  was  a  gift  of 
certain  property  to  the  testator's  wife,  and  if  she  should 
prove  enceinte^  such  child  should  be  supported  and  educated 
out  of  the  income  of  the  property  so  left  her,  "  as  well  as  all 
the  property  I  may  die  possessed  of,'*  with  a  residuary  be- 
quest to  nieces.  The  court  held  that  the  whole  estate  was 
given  by  implication  to  the  wife  and  child  on  its  birth.  In 
Ptper^s  Estate^  33  Leg.  Inst.,  228,  a  direction  that  the  man- 
sion house  should  not  be  sold  during  the  daughter's  life,  but 
that  she  might  reside  in  it,  was  held  to  give  a  life  estate. 

The  Superior  Court  is  advised  that  under  the  will  of 
Mary  Yemmans,  W.  Frank  Peckham  and  his  wife  Grace 
take  a  life  estate  in  the  remainder,  with  the  privilege  of  dis- 
posing of  or  using  any  portion  of  the  principal  to  the  extent 
needed  for  their  support  and  maintenance  in  a  manner 
suited  to  their  condition  and  circumstances  in  life;  and  that 
the  children  born  to  them  take  a  vested  interest  in  the 
remainder. 

In  this  opinion  the  other  judges  concurred. 
Vol.  Lvn— 36 
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John  Ebwin  and  Wife  vs.  James  English. 

Hew  Hayen  Co.,  Dec.  T.,  1888.    Pabx,  C.  J.,  Cabpentsb,  Pabdkx, 
LooMis  and  Beabdslbt,  Js. 

There  was  appended  to  a  deposition  the  following  agreement  signed  by  the 
adverse  counsel:  '*  It  is  agreed  that  the  above  may  be  used  in  evidence, 
subject  to  the  objections  noted."  When  the  deposition  was  read  in 
evidence  objection  was  made  by  the  adverse  counsel  to  a  part  of  it,  to 
which  no  objection  was  noted  upon  it,  and  the  court  ruled  that  part  of 
it  out    Held— 

1.  That  the  attorney  had  authority  as  such  to  make  the  stipulation. 

2.  That  it  was  sufficient  to  cover  and  render  admissible  any  inadmissible 

matter  in  the  deposition  to  which  an  objection  had  not  been  noted. 

[Argued  March  29th— decided  April  22d,  1880.] 

Action  to  recover  the  possession  of  land  with  rents  and 
profits ;  brought  to  the  District  Court  of  Waterbury,  and 
heard  before  Bradstreet^  J.  Facts  found  and  judgment  ren- 
dered for  the  plaintiffs,  and  appeal  by  the  defendant.  The 
case  is  sufficiently  stated  in  the  opinion. 

0-.  JE.  Terry ^  for  the  appellant. 

J.  O'Neill  and  B.  JE.  JIcUl^  for  the  appellee. 

Beardslby,  J.  This  is  an  action  of  disseisin  brought 
to  the  District  Court  of  Waterbury. 

The  plaintiffs  claimed  title  to  the  premises  in  question  by 
deed  from  one  Cephalia  P.  Larkin,  dated  the  8th  day  of 
May,  1884.  The  defendant  claimed  title  by  adverse  posses- 
sion. 

The  court  found  that  Cephalia  acquired  the  title  to  the 
premises  in  1861,  and  conveyed  the  same  to  the  plaintiflfe  in 
1884,  but  also  found  that  the  defendant  and  his  grantor 
"had  openly  and  notoriously  claimed,  used  and  occupied 
the  land  adversely  as  their  own,"  from  April  25th,  1868,  to 
the  time  of  the  trial,  which  was  in  1887.    But  the  court 
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also  found  that  Cephalia  was  married  to  Thomas  Larkin  in 
1860,  and  that  he  lived  until  1882. 

If  the  marriage^of  Cephalia  was  a  valid  one,  her  right  of 
entry  was  not  barred  at  the  time  of  the  commencement  of 
the  suit,  it  being  within  five  years  after  the  death  of  her 
husband.  The  defendant  claimed  that  Thomas  had  a  wife 
living  at  the  time  of  his  ostensible  marriage  to  Cephalia,  to 
whon^  he  was  married  in  1843,  and  the  only  question  made 
upon  the  trial  of  the  case,  so  far  as  the  record  discloses,  was 
whether  such  was  the  fact.  To  prove  the  former  marriage 
the  defendant  offered  in  evidence  the  deposition  of  one 
Pfeter  O'Neill  Larkin,  who  he  claimed  was  a  son  of  Thomas 
by  the  marriage  of  1843.  A  part  of  this  deposition  is  as 
follows : 

"  Sometime  in  the  year  1867  my  mother  wrote  to  Father 
Michael  Lennon,  parish  priest  of  Geggan,  who  lived  at 
Crossneghn,  and  who  performed  the  marriage  ceremony  on 
the  occasion  of  my  father  and  mother,  for  a  certificate  of  the 
marriage,  and  he  retuiiied  to  her  the  following  certificate, 
and  which  is  in  his  handwriting — which  is  as  follows:  *I 
hereby  certify  that  Patrick  Larkin  and  Mary  O'Neill  were 
lawfully  married  according  to  the  rights  of  the  Roman 
Catholic  Church,  on  the  10th  of  August,  1843.  Witnesses 
present  on  the  occasion,  Henry  McArdle  and  Ann  O'Neill. 
Dated  at  Crossneghn,  16th  Oct.,  1867.  Michael  Lennon, 
P.  P.,  Guggan,  County  Armagh,  Ireland. 

"'P.  S.  The  above  named  emigrated  to  America  some 
years  ago.     M.  L.' 

"  My  mother  received  this,  and  stated  to  me  that  it  was 
correct.  I  had  oftentimes  previously  heard  her  state  when 
and  where  she  was  married,  which  also  corresponded  with 
this  certificate.  I  am  thoroughly  conversant  with  the  hand- 
writing of  Father  Lennon,  and  know  said  certificate  to  be 
in  his  handwriting.  My  mother  has  often  stated  to  me  that 
it  was  Father  Lennon  who  married  her." 

Cross-examined :  "  I  do  not  remember  the  date  that  my 
mother  wrote  to  Father  Lennon  for  the  certificate,  except 
as  my  memory  is  refreshed  by  the  date  on  the  certificate. 
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At  the  time  mother  wrote  for  the  certificate,  we  lived  either 
in  New  York  or  Boston,  I  can't  tell  which ;  we  lived  in  both 
places  during  that  year.  I  think  my  mother  wrote  for  the 
certificate  because  she  anticipated  trouble  with  my  father. 
I  have  seen  Father  Lennon  write.  I  saw  him  write  every 
year  from  1860  to  1860,  from  the  time  I  was  six  years  of 
age.  I  was*  in  Ireland  when  I  saw  him  write.  I  don't  know 
that  I  saw  the  letter  my  mother  wrote  to  Father  Lennon, 
but  quite  likely  I  did." 

At  the  bottom  of  the  deposition  was  an  agreement  signed 
by  the  defendant's  attorney,  in  thefie  words : — "  It  is  agreed 
that  the  above  may  be  used  in  evidence  in  the  above  en- 
titled cause,  subject  to  the  objections  noted."  No  objection 
was  noted  in  the  deposition  to  the  evidence  quoted. 

The  court  upon  the  objection  of  the  plaintiff's  counsel  re- 
jected this  part  of  the  deposition  as  evidence. 

The  defendants  assign  the  following  reasons  of  appeal 
among  others : — "  1st.  That  the  court  erred  in  rejecting  the 
deposition  of  Peter  O'Neill  Larkin  upon  the  question  of 
marriage.  2d.  That  the  court  erred  in  excluding  said  dep- 
osition, the  plaintifE  having  stipulated  that  it  might  be  used 
on  the  trial  of  said  cause." 

It  is  not  necessary  to  decide  the  question  whether  the 
part  of  the  deposition  quoted,  standing  by  itself,  is  legal  evi- 
dence. It  is  not  such  unless  it  appears  from  the  certificate 
itself  that  the  priest  who  signed  it  performed  the  marriage 
ceremony.  The  certificate  does  not  so  state  in  terms,  and 
it  is  doubtful  if  that  is  its  import. 

But  however  this  may  be,  the  court  should  have  disre- 
garded the  plaintiff's  objection  to  the  testimony  and  received 
it  as  evidence. 

The  attorney  had  implied  authority  to  make  the  stipula- 
tion, and  the  defendant  had  a  right  to  rely  upon  it  in  pre- 
paring his  case  for  trial.  It  is  quite  probable  that  by  reason 
of  it  the  defendant  omitted  to  procure  other  testimony 
which  he  would  have  had  upon  the  trial. 

There  is  error  and  a  new  trial  should  be  granted. 


In  this  opinion  the  other  judges  concurred. 


Digitized  by  VjOOQIC 


September,  1889.  665 

Clark's  Appeal  from  Commissioners. 


Chablbs  B.  Clabe's  Appeal  fbom  Comhissionebs. 

New  Hayen  Oo.»  Jane  T.,  1889.    Ain>BBWB,  C.  J.,  Cabpbnteb,  Pabdbb, 
LooMis  and  Bbabdblxt,  Js. 

Where  there  is  a  legal  consideration  for  a  eontract  the  court  will  not,  in 
the  absence  of  fraud,  inquire  into  its  adequacy. 

8,  who  was  an  unmarried  man  and  in  very  poor  health,  had  made  his  home 
at  intervals  with  JS,  who  was  a  relative  and  poor,  paying  an  agreed 
price  per  week  for  his  board  when  there.  He  had  some  landed  prop- 
erty and  live  stock,  but  little  money.  While  there  both  B  and  bis  wife 
rendered  him  various  small  services,  particularly  in  the  care  of  him 
when  ill,  and  he  stated  to  them  that  he  should  compensate  them  for  it, 
and  they  expected  him  to  do  so.  About  two  months  before  his  death 
he  came  to  the  house  and  requested  B  to  draw  a  note  for  $700  payable 
to  Bf  which  be  did,  and  he  examined  and  signed  it  and  delivered  it  to 
By  Stating  that  he  desired  them  to  have  it  for  what  they  had  done  for 
him;  that  if  he  got  well  he  should  want  it  back,  but  if  he  died  they 
were  to  have  it.  The  note  remained  in  B*b  hands  till  the  death  of  8, 
There  was  no  claim  that  there  had  been  any  fraud  in  procuring  it. 
Held  that  the  note  had  a  valid  and  sufficient  consideration,  and  that  B 
was  entitled  to  recover  the  amount  of  it  from  8*s  estate. 

[Argued  June  14th— decided  September  18th,  1889.] 

Appeal  from  the  doings  of  oommissioners  on  the  estate 
of  Sheldon  Clark  in  disallowing  a  claim  presented  against 
the  estate  by  the  appellant ;  taken  to  the  Superior  Court  ii;! 
New  Haven  County,  and  heard  before  Fenn^  J.  The  court 
made  the  following  finding  of  facts : 

During  the  spring,  summer  and  fall  of  1886  Sheldon 
Clark  boarded  at  intervals  in  the  family  of  Charles  B.  Clark, 
the  appellant,  an  aggregate  of  several  weeks,  leaving  the 
last  time  January  81st,  1887,  paying  Charles  for  board  the 
agreed  sum  of  three  dollars  per  week.  He  owned  a  farm 
near  by,  on  which  he  kept  oxen  and  other  cattle.  At  one 
time  Sheldon  remained  in  the  family  of  Charles  a  week  as  a 
guest,  no  charge  being  made,  and  Charles  had  the  use  of  his 
oxen,  which  would  have  been  a  fair  equivalent,  and  for 
which  no  charge  was  made  by  Sheldon.    It  was  not,  how- 
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ever,  said  by  either  that  one  of  these  items  should  offset 
the  other.  Charles  was  a  second  cousin  of  Sheldon,  and 
was  quite  poor.  Sheldon  had  some  landed  property  and 
live  stock,  but  little  money  and  small  income.  Except  as 
above  appears,  accounts  were  kept  by  Sheldon  and  Charles,, 
in  which  Charles  was  credited  with  the  board,  and  charged 
with  the  use  of  the  oxen,  which  he  sometimes  used.  On 
June  16th,  1887,  Sheldon  and  Charles  looked  over  their 
accounts,  and  Sheldon  made  in  his  memorandum  book  the 
following  entry: 

**  June  16th,  1887,  looked  over  with  Charles,  balance 
due  me, 92.61 

Looked  over  team  work, 6.00 

•8.61" 

This  sum  was  not  disputed  by  Charles,  but  was  after- 
wards paid  by  him,  a  portion  in  October,  1887,  and  the 
balance,  after  Sheldon's  decease,  to  his  executors.  No  later 
action  calling  for  debit  or  credit  appears  to  have  taken  place 
after  June  16th,  1887.  During  the  times  Sheldon  boarded 
in  Charles's  family  Charles's  wife  was  kind,  and  on  several 
occasions  did  him  favors,  such  as  mending  or  washing  arti- 
cles of  clothing.  On  one  occasion  he  had  a  hemorrhage, 
and  she  cared  for  him ;  the  hemorrhage  also  caused  some 
injury  to  the  bed  and  carpet.  Occasionally  also  Charles 
would  take  care  of  the  cattle  for  him,  or  do  some  small 
chores  about  his  place.  No  charge  was  made  for  any  of 
these  things,  but  Sheldon  appreciated  them,  and  on  several 
occasions  said  to  Charles  and  his  wife  that  they  should  have 
their  pay  for  what  favors  they  were  doing  him.  And  in 
consequence  of  such  statements  they  believed  that  the  small 
services  which  they  continued  to  perform  would  be  suitably 
recognized  and  remunerated  by  Sheldon.  I  do  not  find  that 
they  ever  thought  of  them  as  debts  or  legal  obligations,  or 
considered  whether  they  would  or  would  not  be  such,  but 
there  was  a  complete  confidence  on  this  point,  that  Sheldon 
would,  in  the  exercise  of  his  own  judgment,  do  what  was  a 
full  equivalent  in  return,  and  on  this  they  solely  relied,  and 
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there  was  a  full  intention  on  his  part  to  do  so.  On  the 
29th  day  of  August,  1887,  Sheldon,  being  ill  of  the  disease 
of  which  he  died  on  the  19th  day  of  October,  1887,  came  to 
the  house  of  Charles  and  said  to  Mr.  and  Mrs.  Clark  that 
he  wished  them  to  draw  a  note  for  seven  hundred  dollars, 
which  he  desired  them  to  have  for  what  they  had  done  for 
him.  Mrs.  Clark  said — "  Why,  Sheldon,  that  is  too  much ; 
that  is  more  than  we  deserve."  He  said — "  I  want  you  to 
have  that^if  I  die,  but  if  I  get  well  I  want  the  note  back, 
and  I  will  then  pay  you  what  is  right."  The  following  note 
was  accordingly  di*awn : — 

"  Beacon  Falls,  Conn.,  Aug.  29th,  1887. 

**  On  demand,  for  value  received  (to  my  full  satisfaction), 
I  promise  to  pay  to  Charles  B.  Clark  or  order  seven  hun- 
dred dollars  without  interest.  Sheldon  Clark." 

"  Witness :  Mrs.  Clara  Clark." 

The  note  was  examined  and  approved  by  Sheldon,  and 
signed,  being  witnessed  by  Mrs.  Clark  at  his  request,  be- 
cause he  said  it  was  partly  on  account  of  what  she  had 
done,  and  delivered  to  Charles,  in  whose  hands  it  has  ever 
since  remained  unpaid,  and  was  by  him  duly  presented  to 
the  commissioners  on  Sheldon's  estate  within  the  time  lim- 
ited for  the  presentation  of  claims,  and  disallowed  by  them. 
On  the  6th  day  of  October,  1887,  Sheldon  made  his  will, 
which  was  duly  probated,  and  under  which  his  estate  is 
being  settled.  By  this  will  he  gave  to  Charles  B.  Clark 
one  sixth  of  the  residue  of  his  estate,  after  having  devised 
his  real  estate  to  other  relatives. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

V.  Hunger  and  H.  L.  Hotchki%$^  for  the  appellant. 

1.  There  was  sufficient  consideration  for  the  note.  The 
slightest  consideration  will  support  a  promise.  Sturlyn  v. 
Albany,  Cro.  Eliz.,  67;  Haigh  v.  Brooke,  10  Adol.  &  El., 
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309 ;  Bamum  v.  Bamum,  8  Conn.,  469 ;  Clark  v.  Sigoumey^ 
17  id.,  511 ;  1  Wait's  Actions  &  Defenses,  93. 

2.  The  services  were  rendered  under  an  expectation  tiiat 
they  would  be  paid  for,  and  with  an  intention  on  the  part 
of  the  party  benefited  to  pay  for  them.  Under  these  cir- 
cumstances there  would  be  an  implied  promise  to  pay  what 
they  were  worth.  Wood's  Master  &  Servant,  §  62 ;  Bryant 
V.  Flighty  6  Mees.  &  Wels.  114;  Tru%tees  of  Farmingtcn 
Academy  v.  Allen^  14  Mass.,  175.  The  law  presumes  a  re- 
quest in  such  a  case.  Lewis  v.  Trickey^  29  Barb.,  387 ; 
Qallaher  v.  Pell^  8  Hun,  87 ;  Van  Schoyck  v.  Backxu^  9  id., 
69;  EaUih  v.  PurcelU  21  N.  Hamp.,  544;  Nay  v.  Walker,  65 
Mo.,  17;  Pitt$  V.  Pitts,  21  Ind.,  309.  Such  an  express 
promise  is  good  after  such  services  have  been  rendered. 
Wood's  Master  &  Servant,  §§  69-71 ;  Waikins  v.  Richmond 
Collegcy  41  Mo.,  302 ;  Boothe  v.  FiUpatrick,  36  Verm.,  681 ; 
Q-oodwin  v.  Union  Screw  Co.,  84  N.  Hamp.,  378 ;  Christie  v. 
Sawyer,  44  id.,  298 ;  Be  Wolf  v.  Chicago,  26  111.,  443 ;  Doty 
V.  Wilson,  14  Johns.,  378 ;  Snyder  v.  Castor^  4  Yeates,  553. 

3.  The  following  recent  cases  sustain  the  principle  we  are 
asserting  and  many  of  them  closely  resemble  the  case  at  bar. 
Wolford  V.  Powers,  85  Ind.,  294.  Here  the  subject  is  ex- 
haustively treated.  Train  v.  Gold,  5  Pick.,  380 ;  Bean  v. 
Carruth,  108  Mass.,  242;  Worth  v.  Case,  42  N.  York,  362; 
Earl  v.  Peck,  64  id.,  596 ;  Cowee  v.  Cornell,  75  id.,  91 ;  Mil- 
ler V.  McKemie,  95  id.,  375 ;  Shepard  v.  Rhodes,  7  R.  Isl., 
470;  Hempler  v.  Schneider,  17  Mo.,  258 ;  Lindell  v.  Rokes, 
60  id.,  249;  BmUey  v.  Lamb,  112  Penn.  St.,  480;  Clark  v. 
Clark,  46  Conn.,  686 ;  Reed  v.  Copeland,  50  id.,  472. 

W.  H.  Williams,  for  the  appellee. 

1.  There  was  no  legal  or  sufficient  consideration  for  the 
note  in  question.  It  must  be  conceded  that  whatever  con- 
sideration there  was,  if  any,  accrued  during  the  intervals 
that  Sheldon  Clark  boarded  with  Charles,  and  consisted  of 
the  favors  which  were  done  for  him,  as  set  forth  in  the  find- 
ing. If  there  was  no  indebtedness  or  legal  obligation  on 
the  part  of  Sheldon  in  favor  of  Charles,  capable  of  being 
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enforced  as  such,  and  which  the  note  was  intended  to  pay, 
clearly  there  was  ^no  consideration  for  the  note.  Cook  v. 
Bradley,  7  Conn.,  57;  Colhurn  v.  ToUe%,  14  id.,  841.  It 
will  be  observed  in  this  connection  that  the  parties  were 
relatives ;  that  they  charged  against  each  other  upon  book, 
in  the  time  of  it,  every  thing  that  was  then  regarded  as  the 
proper  subject  of  a  charge.  And  these  accounts  were  finally 
adjusted  on  June  15th,  1887,  and  there  was  a  balance  due 
Sheldon.  The  services  were  voluntarily  rendered,  without 
request,  and  rendered  as  "  favoi-s  "  and  accepted  by  Sheldon 
as  "favors,"  and  they  relied  solely  upon  him  "in  the  exer- 
cise of  his  own  judgment"  to  do  as  much  for  them  in  return 
as  a  favor.  "  They  never  thought  of  them  as  debts  or  legal 
obligations."  How  then  could  they  have  maintained  an 
action  against  him  for  those  services  ?  Candor* %  Appeal,  6 
Watts  &  Serg.,  618;  HartmarCB  Appeal,  8  Grant's  Cases, 
271;  Hall  v.  Finch,  29  Wis.,  278.  **It  must  appear  by 
proof  of  such  circumstances  connected  with  their  dealing 
with  each  other,  as  fairly  warrant  the  inference  that  it  was 
the  understanding  and  expectation  of  the  parties  on  both 
'  sides  that  such  services  were  to  be  paid  for  as  a  debt."  8 
Wait's  Actions  &  Defences,  584.  A  legal  obligation  for 
doing  the  humane  acts  which  might  be  fairly  expected  from 
a  boarding  master  or  mistress  without  extra  compensation, 
is  clearly  not  created  by  the  facts  in  this  case.  Frear  v. 
Hardenbergh,  5  Johns.,  272 ;  Bartholomew  v.  Jackson,  20  id., 
28;  Recknagle  v.  Schmaltz,  72  Iowa,  63;  Hall  v.  Finch, 
supra.  It  seems  from  the  finding  that  no  contract  was 
made  as  to  compensation  for  the  "  favors,"  and  nb  charge 
was  made  by  the  appellant  or  his  wife.  Such  a  contract  is 
necessary  to  create  a  legal  obligation  to  make  such  compen- 
sation. Addison  on  Contracts,  23;  Fitch  v.  Beckham,  16 
Verm.,  150 ;  Andrus  v.  Foster,  17  id.,  560 ;  Bolter  v.  Car- 
penter, 76  N.  York,  157;  Moyer*s  Appeal,  112  Penn.  St., 
290 ;  Ackerman  v.  Ackerman,  24  N.  Jer.  Eq.,  685 ;  Bonney 
V.  Haydock,  40  id.,  513 ;  Hamor  v.  Moore,  8  Ohio  St.,  289. 
Moral  obligations  which  may  furnish  a  good  consideration 
"  include  only  those  cases  in  which  there  has  been  a  legal 


Digitized  by  VjOOQIC 


670  SEPTEMBER,  1889. 

Glark'8  Appeal  from  Comftiissionera. 

right  which  has  become  devoid  of  a  legal  remedy."  Cook 
V.  Bradley y,l  Conn.,  67 ;  North  v.  ForeBt^  16  id.,  400;  CUffk- 
«n^'«  Appeal  from  Probate^  52  id.,  464. 

2.  The  note  was  clearly  a  testamentary  gift.  It  was  not 
to  be  of  liny  force  until  the  maker  died.  The  only  consid- 
eration was  gratitude.  This  method  of  attempting  to  dis- 
pense with  the  formalities  and  legal  requisites  of  a  will,  is 
not  to  be  encouraged  by  our  courts.  Raymond  y.  Selliek^ 
10  Conn.,  480 ;  Oarr  v.  Silloway^  111  Mass.,  24 ;  Warren  v. 
Durfee^  126  id.,  838;  Parish  v.  Stone,  14  Pick.,  198;  Loring 
V.  Sumner,  23  id.,  98 ;  Fink  v.  Cox,  18  Johns.,  146 ;  HoUey  v. 
Adams,  16  Verm.,  206;  Smith  v.  Kittridge^  21  id.,  288; 
Hamor  v.  Moore^  8  Ohio  St.,  239. 

Andbews,  C.  J.  This  is  an  appeal  from  the  doings  of 
the  commissioners  on  the  estate  of  Sheldon  Clark,  late  of 
Beacon  Falls,  deceased,  in  disallowing  a  note  payable  to 
Charles  B.  Clark  for  the  sum  of  seven  hundred  dollars. 
The  Superior  Court  made  a  finding  of  facts  and  resenred  the 
question  for  the  advice  of  this  court. 

The  note  in  controversy  was  made  on  the  29th  day  of 
•  August,  1887.  On  the  6th  day  of  October  following  Shel- 
don Clark  made  his  will  and  on  the  19th  day  of  the  same 
month  he  died.  The  execution  and  delivery  of  the  note 
was  proved,  or  was  admitted,  and  as  it  is  expressed  to  be 
for  value  received  it  would  primd  facie  be  a  valid  claim 
against  the  estate  of  its  maker  and  should  be  paid. 

The  finding  is  not  very  explicit  and  perhaps  not  entirely 
free  from  doubt,  but,  taken  in  connection  with  the  will  and 
with  the  note  itself,  it  appears  that  Sheldon  Clark,  who  was 
unmarried  and  sick  with  the  consumption,  of  which  disease 
he  died,  lived  in  the  family  of  Charles  B.  Clark  a  good  part 
of  the  time  from  about  January  1st,  1886,  to  the  last  of  Jaur 
uary,  1887 — boarded  there,  and  in  a  sort  made  it  his  home 
there — not  continuously  but  at  intervals.  There  was  a  price 
for  board  which  was  paid.  Charles  and  his  wife,  however, 
rendered  services  to  Sheldon  outside  the  regular  contract 
for  board — washed  and  mended  his  clothes,  attended  upon 
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him  when  he  was  sick,  cleaned  his  clothes  and  the  bedding 
after  a  hemorrhage,  took  care  of  his  cattle  when  he  was  not 
able  to  do  so  himself  and  did  the  chores  upon  his  place 
etc.,  etc. — ^matters  not  very  great  in  themselves  and  which 
seem  never  to  have  been  the  subject  of  any  formal  bargain 
between  them.  Sheldon  appreciated  their  kindness  and 
favors  and  on  several  occasions  said  to  Charles  and  to  the 
wife  of  Charles  that  they  should  have  their  pay.  In  conse- 
quence of  these  statements  by  Sheldon  and  in  reliance  upon 
them  Charles  and  his  wife  continued  to  render  these  ser- 
vices.  Sheldon  knew  that  Charles  and  his  wife  expected  to 
be  paid,  and  he  fully  intended  to  pay  them.  No  price  was 
ever  fixed ;  it  was  left  for  Sheldon  to  pay  such  sum  as  in 
his  judgment  should  be  a  full  equivalent.  Sheldon  made 
the  note  to  pay  for  these  services;  there  was  no  other  con- 
sideration. He  made  it  of  his  own  accord,  and  there  was  no 
suggestion  of  any  fraud,  solicitation  or  undue  influence. 
On  the  day  the  note  was  made  Sheldon  came  to  the  house 
of  Charles  and  said  to  Mr.  and  Mrs.  Clark  that  he  wished 
them  to  draw  a  note  for  seven  hundred  dollars,  which  he 
desired  them  to  have  for  what  they  had  done  for  him.  Mrs. 
Clark  said — "  Why  Sheldon  that  is  too  much ;  that  is  more 
than  we  deserve.'*  Sheldon  said — "  I  want  you  to  have  that 
if  I  die,  but  if  I  get  well  I  want  the  note  back  and  I  will 
then  pay  you  what  is  right.*'  The  note  was  then  drawn, 
was  examined  and  approved  by  Sheldon  and  was  duly 
signed  by  him  and  delivered  to  Charles^  in  whose  hands  it 
has  ever  since  remained. 

The  appellees  urge  two  reasons  why  the  note  ought  not  to 
be  allowed  against  the  estate  of  Sheldon  Clark: — that  it  was, 
and  was  intended  to  be,  a  testamentary  gift;  and  that  it 
was  without  consideration.  The  view  we  have  taken  of  the 
case  makes  any  reference  to  the  first  reason  unnecessary; 
for  if  the  note  was  made  and  delivered  upon  a  sufficient  con- 
sideration it  is  valid  and  binding,  and  should  be  paid  irre- 
spective of  that  objection. 

We  think  the  note  was  made  on  sufficient  consideration. 
Prof.  John  William  Smith  in  his  lectures  on  the  law  of 
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contracts,  in  answer  to  the  question,  "What  does  the  law 
recognize  as  a  consideration  capable  of  supporting  a  simple 
contract?"  gives  this  short  practical  rule.  "Any  benefit 
accruing  to  him  who  makes  the  promise,  or  any  loss,  trouble 
or  disadvantage  undergone  by,  or  charge  imposed  upon,  him 
to  whom  the  promise  is  made,  is  a  sufficient  consideration 
in  the  eye  of  the  law  to  sustain  the  promise."  And  he 
adds— "  Accordingly  in  the  absence  of  fraud  mere  inade- 
quacy of  consideration  is  no  ground  for  avoiding  a  contract." 
Smith  on  Contracts,  pages  141,  148.  Judge  Storrs,  in 
C(ark  V.  Sigouniey^  17  Conn.,  617,  says : — "  Any  act  done 
by  the  promisee  at  the  request  of  the  promisor  by  which  the 
former  sustains  any  loss,  trouble  or  inconvenience,  constir 
tutes  a  sufficient  consideration  for  a  promise,  although  the 
latter  obtains  no  advantage  therefrom ;  and  in  respect  to 
the  extent  of  such  loss,  trouble  or  inconvenience  it  is  imma- 
terial that  it  is  of  the  most  trifling  description,  provided  it 
be  not  utterly  worthless  in  fact  and  in  law."  See  also 
Bamum  v.  Bamum^  8  Conn.,  469,  "  A  valuable  consideration 
in  the  sense  of  the  law  may  consist  either  in  some  right,  in- 
terest or  benefit  accruing  to  one  party,  or  some  forbearance, 
detriment,  loss  or  responsibility  given,  suffered  or  under> 
taken  by  the  other."  Currier  v.  Misa^  L.  R.,  10  Exch.,  162. 
"  If  the  parties,  being  in  a  situation  and  having  the  power  so 
to  do,  have  exercised  their  own  independent  judgment  as  to 
the  value  of  the  subject  matter,  courts  of  equity  should  not 
and  will  not  interfere  with  such  valuation."  Pomeroy*s 
Equity,  §  926.  "  In  the  absence  of  fraud  inadequacy  of  con- 
sideration is  not  sufficient  to  avoid  a  contract  even  in 
equity."  Bedd  v.  Loomis^  11  N.  Hamp.  19.  .  Chancellor 
Kent,  in  Osgood  v.  Franklin^  2  Johns.  Ch.,  1,  says :  "  There 
is  no  case  where  mere  inadequacy  of  price,  independent  of 
other  considerations,  has  been  held  sufficient  to  set  aside  a 
sale  made  between  parties  standing  on  equal  ground  and 
dealing  with  each  other  without  imposition  or  oppression." 
"Inadequacy  of  consideration  is  not  then  of  itself  a  distinct 
principle  of  relief  in  equity.  The  common  law  knows  no 
such  principle.     The  consideration,  be  it  more  or  less,  sup- 
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ports  the  contract."  2  Story's  Eq.  Jur.,  §  245.  See  also 
Warner  v.  Danids^  1  Wood.  &  Minot,  110 ;  Train  v.  Goldj 
5  Pick.,  880;  Soothe  y.  Fitzpatrick,  36  Verm.,  681. 

The  case  of  Worth  v.  C4we,  42  N.  York,  862,  is  a  case  very 
similar  in  many  respects  to  the  one  now  in  hand.  It  was 
brought  against  the  defendant  as  tl)e  executor  of  Theron  B. 
Worth,  on  a  note  for  $10,000.  The  plaintifE  and  Theron 
were  sister  and  brother.  The  plaintiff  resided  in  Coming, 
not  keeping  house  but  living  in  a  furnished  room.  Theron 
lived  in  Southold.  He  visited  the  plaintiff  at  her  residence 
several  times.  At  a  visit  in  January,  1864,  he  was  very  ill 
there.  She  gave  up  her  room  and  bed  to  him,  and  he  spent 
his  entire  time  in  them.  She  nursed  him,  bathed  him,  and 
rubbed  his  limbs  eveiy  morning  during  his  sickness.  She 
also  brought  his  meals  to  him  from  the  hotel  and  rendered 
other  attention  to  him  while  he  was  sick.  He  paid  the  bill 
at  the  hotel  but  paid  her  nothing  for  her  service.  Several 
times  during  his  stay  he  spoke  to  her  about  paying  her,  and 
said  he  would  pay  her  well.  On  the  day  he  left  her  house, 
January  30, 1864,  he  handed  her  a  sealed  envelope  indorsed : 
"  Mary  C.  Worth.  This  is  not  to  be  unsealed  while  I  live 
and  to  be  returned  to  me  at  any  time  I  may  wish  it.  T.  B. 
Worth."  The  plaintiff  was  not  informed  and  did  not  know 
what  the  envelope  contained,  until  she  opened  it  after  her 
brother's  death  in  1867,  and  found  in  it  the  note  on  which 
the  suit  was  brought.  Theron  left  a  will  by  which  he  gave 
to  the  plaintiff  the  sum  of  $1,000.  The  plaintiff  had  a 
verdict  for  the  amount  of  the  note ;  in  sustaining  which  the 
Court  of  Appeals  said : — "  The  note  was  given  for  services 
rendered  and  if  the  note  speaks  truly  he  then  considered 
those  attentions  worth  $10,000.  He  chose  for  these  services 
to  execute  the  note.  We  have  no  pecuniary  standard  by 
which  we  can  weigh  or  measure  their  value  to  him.  He 
estimated  them  then  and  continued  to  do  so  at  $10,000. 
And  those  who  stand  in  his  shoes  have  no  right  to  repudiate 
the  contract  which  he  made."  Dean  v.  OamUJiy  108  Mass., 
242,  is  another  case  of  like  kind. 

The  case  of  Wo^ford  v.  Powers^  85  Ind.,  294,  was  brought 
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on  a  promissory  note  executed  in  consideration  of  a  father's 
naming  a  child  after  the  promisor,  and  in  pursuance  of  the 
promisor's  agreement  that  if  the  child  were  so  named  he 
would  provide  for  its  education  and  support.  It  was  held 
that  this  was  a  valid  consideration.  In  delivering  the  opinion 
the  court  said : — "  When,  a  party  contracts  for  the  perform- 
ance of  an  act  which  will  afford  him  pleasure,  gratify  his 
ambition,  please  his  fancy,  or  express  his  appreciation  of  a 
service  another  has  done  him,  his  estimate  of  value  should 
be  left  undisturbed  unless  there  is  evidence  of  fraud.  There 
is  in  such  a  case  absolutely  no  rule  by  which  the  courts  can 
be  guided,  i|  once  they  depart  from  the  value  fixed  by  the 
promisor.  If  they  attempt  to  fix  some  standard  it  must 
necessarily  be  an  arbitrary  one  and  ascertained  only  by  mere 
conjecture.  If,  in  the  class  of  cases  mentioned,  there  is  any 
legal  consideration  for  a  promise,  it  must  be  sufBcient  for 
the  one  made ;  for,  if  this  is  not  so,  then  the  result  is  that  the 
court  substitutes  its  own  judgment  for  that  of  the  promisor 
and  in  doing  this  makes  a  new  contract.  When  the  purpose 
of  the  party  is  to  secure  a  pecuniary  or  property  benefit 
there  is  much  more  ground  for  judicial  interference  than  in 
a  case  like  this,  where  the  controlling  purpose  is  not  gain 
but  the  gratification  of  a  desire  or  fancy.  Even  in  the  for- 
mer class  of  cases,  courts  never  do  interfere  upon  the  sole 
ground  of  inadequacy  of  consideration,  and  certainly  should 
not  in  the  class  to  which  the  one  at  bar  belongs.  No  person 
in  the  world,  other  than  the  promisor,  can  estimate  the 
value  of  an  act  which  arouses  his  gratitude,  gratifies  hi& 
ambition,  or  pleases  his  fancy.  If  there  be  any  considera- 
tion at  all  it  must  be  allotted  the  value  the  parties  have 
placed  upon  it,  or  a  conjectural  estimate  made  arbitrarily  and 
without  the  semblance  of  a  guide  must  be  substituted  by  the 
courts." 

Harl  V.  Peck^  64  N.  York,  696,  was  a  case  brought  on  a 
note  for  $10,000  executed  by  the  defendant's  testator.  The 
plaintiff  had  been  in  the  service  of  the  deceased  for  some 
six  or  seven  years  as  his  housekeeper  and  he  was  indebted 
to  her  for  her  services.     The  note  was  made  only  about  two 
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hours  before  his  death.  No  contract  had  been  made  as  to 
the  rate  of  compensation  for  the  services  but  the  deceased 
had  said  he  would  pay  her  well,  and  the  evidence  tended  to 
show  that  the  amount  of  compensation  was  to  be  left  to  him. 
The  court  said: — "Mere  inadequacy  of  consideration,  ex- 
cept as  a  circumstance  bearing  upon  the  question  of  fraud, 
is  not  a  defence  to  a  note.  It  is  not  necessary  that  the  con- 
sideration of  a  note  shall  be  equal  in  pecuniary  value  to  the 
obligation  incurred."  See  also  C(ywee  v.  CameUj  76  N. 
York,  91. 

The  services  rendered  by  Charles  Clark  and  his  wife  to 
Sheldon  Clark  and  for  which  this  note  is  the  promise  to  pay, 
if  they  should  be  drawn  out  on  a  book  in  the  form  of  an 
account,  with  James  and  dates,  and  the  thing  done,  and^ 
prices,  might  not  amount  to  seven  hundred  dollars.  But  to 
Sheldon  Clark,  alone  in  the  world,  unmarried,  without  fam- 
ily or  near  kindred  to  make  a  home  for  him,  sick  of  a  wast- 
ing disease,  who  can  measure  their  value  so  well  as  he  ? 
He  put  his  own  estimate  upon  them,  deliberately  and  with- 
out "speck  of  imposition."  If  he  chose  to  pay  for  the 
services  rendered  a  much  larger  sum  than  they  were  appar- 
ently worth,  he  had  the  right  to  do  so.  The  note  was  not  a 
gratuity  or  a  testamentary  gift.  There  is  no  standard  where- 
by courts  can  limit  the  measure  of  value  in  such  a  case ;  and 
the  note  is  not  wanting  even  partially  in  consideration 
because  the  value  of  the  consideration  is  less  than  the 
obligation. 

The  Superior  Court  is  advised  to  render  judgment  for  the 
appellant  to  recover  of  the  estate  of  Sheldon  Clark  the 
amount  of  the  note. 

In  this  opinion  the  other  judges  oononrred. 
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Habbiet  L.  White  vs.  Iba  Pbtty  &  othbbs. 

Fairfield  Co.,  March  T.,  1889.    Pabk,  C.  J.,  Cabpbntsb,  Pabdeb, 
LooMis  and  Bbabdsley,  Js. 

Certain  oyster  grounds  were  designated  by  an  oyster-ground  committee  to 
the  plaintiff's  assignors  in  February,  1881,  under  the  statute  then  in 
force,  (Rev.  of  1875,  p.  214,  sec.  3,)  but  were  not  staked  out  or  tho 
designation  recorded  until  September  29th,  1882.  By  the  statute  a 
party  in  whose  favor  such  a  designation  was  made  was  required  to 
''mark  and  stake  out  such  place,"  and  no  rights  were  acquired  against 
the  public  until  he  had  done  so.  The  Superior  Court,  under  an  act 
passed  in  1881,  (G«n.  Statutes,  §  2326,)  appointed  a  committee  to  ascer- 
tain and  report  all  the  natural  oyster  beds  in  the  waters  of  the  town, 
the  statute  making  the  report  of  such  a  committee,  when  returned  to 
the  court  and  accepted,  conclusive  upon  tbe  matter.  The  committee 
returned  its  report,  and  it  was  accepted  in  March,  1883,  but  it  did  not 
appear  at  what  time  the  committee  made  its  personal  investigation  of 
the  waters  of  the  town,  but  only  that  it  was  appointed  at  the  February 
term  of  the  court  in  1882,  that  it  gave  public  notice  that  it  would  begin 
its  hearing  and  investigation  on  the  8th  of  May,  1882,  and  that  it  com- 
pleted its  principal  report  on  January  16th,  1883,  and  returned  it  to  the 
court  in  March,  1883.  Held  that  it  was  a  reasonable  presumption  that 
the  committee  made  Its  personal  inspection  before  the  29th  of  Septem- 
ber, 1882,  and  at  a  time  when  there  were  no  stakes  set  to  indicate  that 
the  grounds  in  question  had  been  designated  to  any  one,  and  that  its 
report,  not  mentioning  the  grounds  in  question  as  natural  oyster  beds, 
was  admissible  as  evidence  that  they  were  not  such  when  the  report 
was  filed,  and  as  tending  to  show  that  they  were  not  so  when  they  were 
designated  to  the  plaintiff's  assignors  two  years  before. 

The  case  of  Application  qf  Clinton  Oyster-ground  Committee^  52  Conn.,  5, 
commented  on.  By  the  term  **  designated,"  as  there  used,  in  limiting 
the  jurisdiction  of  such  a  committee  to  grounds  not  designated  to  indi- 
viduals before  the  act  of  1881,  was  meant  a  designation  that  was  per- 
fected by  the  staking  out  of  the  ground. 

The  present  suit  was  for  an  injunction  against  the  removing  of  stakes  and 
the  taking  of  oysters  from  the  grounds.  Before  the  suit  was  broug'ht 
an  application  had  been  made  to  the  Superior  Court  by  parties  pther 
than  the  present  defendants,  for  an  order  for  the  removal  of  the  stakes 
and  letting  aside  the  designation  as  void  under  Gen.  Statutes,  §  2324, 
which  application  was  still  pending.  Held  to  be  no  reason  lor  not 
granting  the  injunction. 

[Argued  March  19th— decided  April  5th,  1889.] 
Suit  for  an  injunction  to  restrain  the  defendants  from 


Digitized  by  VjOOQIC* 


SEPTEMBER,  1889.  677 

White  V.  Petty. 

remoTing  stakes  placed  to  mark  oyster  grounds  belonging 
to  the  plaintiff  and  from  taking  oysters  and  shells  from  the 
grounds ;  brought  to  the  Court  of  Common  Pleas  of  Fail"- 
field  County,  and  heard  before  Doten^  J.  Facts  found  and 
judgment  rendered  for  the  'plaintiff,  and  appeal  by  the  de- 
fendants for  errors  in  the  rulings  of  the  court.  The  case  is 
sufficiently  stated  in  the  opinion. 

J.  B.  Rurlbutti  for  the  appellants. 

L.  WameTj  for  the  appellee. 

Beabdsley,  J.  The  complainant  alleges  that  she  is  the 
owner  of  various  oyster  lots  in  the  town  of  Darien,  upon 
which  she  has  in  good  faith  planted  large  quantities  of  oys- 
ters, and  prays  for  an  injunction  restraining  the  defendants 
from  entering  upon  them,  removing  the  stakes  and  taking 
up  the  oysters.  The  defendants  deny  that  the  plaintiff  has 
any  title  to  the  gfround,  alleging  that  it  is,  and  for  more 
than  ten  years  past  has  been,  a  natural  oyster  bed.  The 
court  decided  that  none  of  the  ground  in  question  was  a 
natural  oyster  bed. 

The  court  finds  that  a  part  of  the  ground  was,  in  the 
summer  of  1883,  pursuant  to  the  statute  (Rev.  Statutes  of 
1875,  p.  214,  sec.  8),  designated  to  the  plaintiff  and  to  others 
who  afterwards  assigned  their  rights  to  her,  and  the  other 
part  of  the  ground  was  designated  to  the  plaintiff's  assignors 
in  the  months  of  February  and  March,  1881. 

The  court  also  finds  that  the  ground  so  designated  in 
1881  was  first  inclosed  by  buoys  and  stakes  on  the  29th 
day  of  September,  1882,  and  that  until  then  the  public  had 
no  knowledge  of  such  designation. 

Upon  the  trial  the  defendants  introduced  evidence  to 
prove  that  all  the  ground  in  question  was,  and  for  ten  years 
before  had  been,  a  natural  oyster  bed.  To  rebut  that  evi- 
dence the  plaintiff  offered  in  evidence  the  report  of  a  com- 
mittee appointed  by  the  Superior  Court,  pursuant  to  the  act 
of  1881,  (Session  Laws  of  1881,  p.  104,  sec.  12,  now  Oen. 
Vol.  Lvn. — 87 
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Statutes,  §  2826,)  to  locate,  and  describe  by  proper  bounda- 
ries all  the  natural  oyster  beds  in  the  tdwn  of  Darien,  and 
to  make  report,  etc.  The  principal  report  was  dated  Janu- 
ary 16th,  1888,  with  a  supplemental  report  dated  March  26th, 
and  was  recorded  March  27th,  1883,  and  it  did  not  describe 
any  part  of  the  ground  in  question  as  a  natural  oyster  bed. 

The  defendants  introduced  evidence  that  in  May,  1888, 
certain  other  parties  brought  a  petition  to  the  Superior  Court 
under  the  provisions  of  the  act,  (Rev.  Statutes  of  1876, 
p.  215,  sec.  11,)  praying  the  court  to  declare  the  designations 
of  all  the  land  in  question  void,  and  to  order  the  removal  of 
the  stakes  inclosing  it,  upon  the  alleged  ground  that  it  was 
a  natural  oyster  bed,  which  action  was*  still  pending. 

The  defendants  claimed  that  the  committee  appointed 
under  the  act  of  1881  had  no  jurisdiction  over  ground  which 
had  been  designated  before  that  act  went  into  effect,  and 
hence  that  their  report,  not  describing  that  part  of  the 
ground  in  question  which  was  designated  in  March  and 
September,  1881,  as  natural  oyster  ground,  was  not  evidence 
that  it  was  not  such.  And  they  assign  the  refusal  of  the 
court  so  to  rule  as  their  first  specific  reason  of  appeal. 

The  defendants  rely  in  support  of  their  claim  upon  the 
cage  of  The  Application  of  the  Clinton  Oyster^ownd  Com- 
mittee^ 62  Conn.,  6.  That  case  was  a  remonstrance  against 
the  report  of  a  committee  appointed  under  the  act  of  1881 
to  designate  the  natural  oyster  beds  in  the  town  of  Clinton. 
** Several  persons"  (in  the  language  of  the  court)  "who 
had  oyster  grounds  set  out  to  them  in  severalty  prior  to  the 
passage  of  the  act,  and  who  had  acquired  valuable  interests 
therein,  and  whose  interests  might  be  seriously  affected  if 
the  report  of  the  committee  should  be  accepted,  appeared 
and  remonstrated  against  its  acceptance."  The  court  re- 
jected the  report  of  the  committee,  saying  "  that  the  act  of 
1881,  notwithstanding  its  general  language,  does  not  apply 
to  oyster  ground  previously  designated." 

The  case  is  undoubtedly  a  decisive  authority  for  the  de- 
fendants if  the  word  ^^  designated  "  as  there  used  is  to  be 
taken  as  referring  merely  to  the  act  of  the  committee  au- 
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thorized  to  determine  and  inform  applicants  what  ground 
they  may  occupy/  Before  the  applicant  can  acquire  any 
right  to  the  exclusive  occupation  of  the  ground  he  must 
*^  mark  and  stake  out  the  place."  This  he  may  or  may  not 
do  after  the  committee  has  acted.  Until  he  does  it  the 
rights  of  the  public  in  the  ground  assigned  to  him  are  not 
affected. 

It  is  apparent  from  the  statement  of  the  case  referred  to 
that  the  remonstrants  had  perfected  rights  to  the  ground  in 
question  in  that  case  and  that  the  word  *' designated  "  was 
used  to  describe  such  rights.  In  the  present  case  the  ground 
was  designated  to  the  plaintiff  or  her  assigns  by  the  oyster 
committee  some  months  before  the  act  of  1881  went  into 
effect,  but  no  steps  were  taken  by  her  to  appropriate  it  to 
her  use  until  September  29th,  1882,  more  than  a  year  after 
the  act  took  effect,  and  when  the  committee  for  making 
designations  would  have  been  justified  in  presuming  that 
she  had  abandoned  any  claim  to  it  if  another  application  for 
it  had  been  made. 

Of  course  if  the  committee  appointed  under  the  act  of 
1881  to  investigate  the  waters  of  the  town  had  made  its 
investigation  during  this  interval  and  before  the  stakes 
were  finally  set,  it  would  have  taken  jurisdiction  of  this 
ground  and  passed  upon  it  as  upon  the  rest  of  the  open 
ground,  and  its  report  of  all  the  natural  oyster  beds  of  the 
towQ,  with  the  omission  of  the  ground  in  question',  would 
have  been  a  final  determination  that,  at  the  return  of  the 
report  in  March,  1883,  this  gi-ound  was  not  a  natural  oyster 
bed.  And  if  the  report  was  thus  conclusive  as  to  the  char- 
acter of  this  ground  in  1883,  it  was  clearly  admissible  as 
evidence  tending  to  show  that  the  ground  was  not  a  natural 
oyster  bed  when,  two  years  before,  it  was  designated  to  the 
plaintiff's  assignors.  It  is  a  matter  of  common  knowledge 
that  oyster  beds  are  of  slow  growth,  and  that  if  certain 
ground  was  not  such  at  a  particular  date,  it  would  not  have 
been  such  two  years  before.  This  is  especially  so  since 
such  oyster  beds  grow  constantly  from  less  to  greater,  so 
that,  while  it  might  not  be  certain  that  oyster  ground  that  was 
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not  dearly  a  natural  oyster  bed  to-day  would  not  become 
8uch  in  two  years,  it  would  be  certain  thtut  ground  that  is 
not  a  natural  oyster  bed  to-day  was  not  such  two  years  ago. 

The  question  therefore,  whether  the  report  of  the  com- 
mittee was  admissible  as  proof  that  the  ground  in  question 
as  not  a  natural  oyster  bed  in  1888,  must  depend  mainly 
upon  whether  the  committee  made  its  investigation  before 
the  ground  was  staked  out  on  the  29th  of  September,  1882. 

Even  if  the  ground  had  been  staked  out  before  the  inspec- 
tion made  by  the  committee,  yet  as,  under  the  view  we  have 
expressed,  that  oyster  grounds  designated  to  individuals 
before  the  act  of  1881  took  effect  fell  under  the  jurisdiction 
of  such  a  committee  where  not  seasonably  staked  out,  it 
might  be  regarded  as  the  duty  of  the  committee  to  ascer- 
tain the  facts  and  assume  jurisdiction  over  the  ground  in 
question  and  might  be  presumed  that  it  did  its  duty  and 
examined  the  ground.  But  we  think  it  more  reasonable  to 
infer  from  the  facts  found  that  they  visited  the  ground  be- 
fore the  stakes  were  set,  when  there  would  have  been  noth- 
ing to  suggest  a  previous  designation  and  they  would  of 
course  exercise  their  jurisdiction  over  the  ground. 

All  that  appears  with  regard  to  the  time  when  the  com- 
mittee in  &ct  acted  is,  that  it  was  appointed  by  the  Superior 
Court  at  its  February  term  in  Fairfield  County  in  1882,  that 
it  gave  public  notice  on  the  14th  of  April  that  it  would 
begin  its  investigation  and  hearing  on  the  12th  of  May, 

1882,  and  that  it  completed  its  report  on  the  16th  of  January, 
1888,  except  a  short  supplemental  report  dated  March  26th, 
which  was  returned  to  the  court  and  accepted  March  27th, 

1883.  There  is  no  finding  as  to  the  precise  time  when  the 
committee  made  that  personal  inspection  which  was  an 
important  part  of  its  duty,  but  it  is  not  unreasonable  to 
suppose  that  when  the  committee  entered  upon  its  investi- 
gation on  the  12th  of  May,  1882,  it  pursued  the  matter  with 
some  degree  of  diligence  until  the  investigation  was  com- 
pleted. This  is  the  more  probable  from  the  fact  that  the 
committee  would  naturally  make  its  inspection  of  the  ground 
during  the  pleasant  weather  of  summer,  rather  than  in  the 
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fall  or  winter.  There  would  remain  a  large  amount  of 
work  in  the  hearing  of  parties  and  in  the  preparation  of 
its  report  which  may  account  for  the  fact  that  the  report 
was  not  completed  till  midwinter.  We  think  it  not  too 
much  to  assume,  in  the  absence  of  any  express  finding  on 
the  subject,  that  the  committee  explored  the  watei*8  within 
its  jurisdiction  before  September  29th,  1882,  and  at  a  time 
when  there  were  no  stakes  about  the  grounds  in  question, 
and  when  it  would  have  seemed  to  the  committee  to  be  its 
duty,  and  when  it  was  in  fact  its  duty,  to  investigate  their 
condition. 

As  the  grounds  in  question  were  not  staked  out  in  the 
summer  of  1882,  there  was  of  course  nothing  to  indicate  that 
they  had  been  designated  to  any  person.  If  the  committee 
had  searched  the  public  records  it  would  have  found  no 
evidence  there  of  any  designation,  as  the  designation  of 
these  grounds  was  not  recorded  until  the  29th  of  September, 
1882,  and  if  the  committee  had  had  knowledge  of  the  desig- 
nation it  would  have  had  a  right  to  infer  from  the  neglect 
both  to  put  the  designation  on  record  and  to  stake  out  the 
grounds,  that  the  claim  to  the  grounds  had  been  abandoned. 
The  plaintiff  had  no  rights  against  the  public  until  such 
recording  and  staking  out,  and  it  would  seem  to  be  the  duty 
of  a  committee  in  such  circumstances  to  pass  upon  the  ques- 
tion, important  if  a  future  designation  should  be  made, 
whether  the  grounds  were  a  natural  oyster  bed. 

But  the  finding  is  that  the  report  was  offered  merely  in 
rebuttal  of  the  defendant's  evidence  that  the  ground  was  at 
the  time  of  the  trial  in  1886,  and  for  ten  years  before,  cover- 
ing the  date  when  the  report  was  recorded,  had  been  a  nat- 
ural oyster  bed.    In  either  view  it  was  proper  evidence. 

Another  reason  of  appeal  is  that  the  court  erred  ^in 
holding  that  the  finding  of  the  committee  could  be  treated 
as  res  adjudieata  against  the  defendants.'' 

We  do  not  understand  from  the  finding  that  this  question 
was  made  upon  the  trial.  The  defendants'  claim  there  was 
in  these  words — ^  No  finding  of  said  committee  could  be 
treated  as  re%  adjudioata  against  a  private  right."    It  is 
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enough  to  say  that  no  private  rights  of  the  defendants  were 
involved.  They  had  no  rights  that  were  not  equally  the 
rights  of  all  others. 

The  defendants  assign  two  other  reasons  of  appeal  predi- 
cated upon  the  finding  that  there  was  an  action  pending 
against  the  present  plaintiff  brought  under  the  statute  of 
1876  to  procure  the  removal  of  the  stakes  inclosing  the 
ground  in  question,  etc.  That  statute  provides  that  if  it  is 
found  in  such  suit  that  the  stakes  have  been  improperly  set, 
the  defendant  therein  shall  be  entitled  to  remove  the  planted 
oysters  within  a  limited  time.  The  court  finds  that  the 
plaintiff  planted  a  certain  quantity  of  oysters  and  gravel 
upon  the  ground  ill  question  after  that  suit  was  brought. 

The  two  reasons  assigned  are  as  follows: — •'Ist.  That 
the  court  erred  in  holding  that  a  permanent  injunction 
could  be  granted  while  the  title  was  in  dispute  and  the 
question  of  the  title  was  then  in  the  Superior  Court  upon  a 
complaint  under  a  statute  specifically  providing  a  way  to  try 
the  title.  2d.  In  holding  that  there  could  be  any  good  faith 
in  law  as  to  the  six  hundred  bushels  of  seed  and  the  three 
thousand  bushels  of  gravel  planted  while  a  petition  was 
pending  to  set  aside  the  designation. 

It  is  enough  to  say  that  the  suit  brought  under  the  stat- 
ute of  1875  has  no  relation  to  this  one,  and  evidence  regard- 
ing it  was  not  properly  in  the  case. 

The  purpose  of  the  statute  of  1875  is  not,  as  the  defend- 
ants claim,  to  provide  a  way  for  the  trial  of  questions  of 
title,  but  to  effect  the  removal  of  stakes  improperly  set  up, 
by  means  of  which  the  public  are  deterred  from  exercising 
their  rights  upon  ground  belonging  to  them. 

Two  other  reasons  of  appeal  are  stated,  but  the  facts 
which  they  assume  are  not  found,  and  they  were  properly 
abandoned  upon  the  argument. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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I  57  583] 

Kew  Haven  Co.,  Jane  T.,  1889.    Cabpentbb,  Pabdbs,  Looms,  Bbabds-        ^  ^^^i 

UBY  and  TOBBANCE,  Js. 

I 

It  is  the  settled  practice  in  this  state  for  the  court,  after  a  default,  to  hear 
the  case  in  damages,  without  the  intervention  of  a  jury. 

And  it  does  not  alter  the  case  that  the  defendant  had  filed  an  answer  and 
afterwards  suffered  a  default  with  the  consent  of  the  court. 

In  a  suit  for  an  injury  from  a  defect  of  certain  apparatus  in  the  defendants' 
factory,  claimed  to  have  been  caused  by  their  negligence,  the  plaintiff 
in  his  evidence  specified  the  n^ligence  he  complained  of  and  explained 
the  circumstances  of  his  injury  and  how  it  happened.  Held  that  it 
would  be  assumed  that  the  case  thus  presented  was  the  plaintiff's  whole 
case,  and  that  the  defendants  were  not  lK>und  to  show  that  there  were 
no  other  defects  which  caused  the  injury  if  the  particular  one  claimed 
did  not. 

Under  the  rule  laid  down  by  some  of  the  text  writers  and  known  as  that 
of  Bes  ipsa  loquitur,  concerning  the  presumption  of  negligence  from 
the  occurrence  itself,  it  is  necessary  that  the  thing  as  to  which  the  neg- 
ligence is  claimed,  should  have  been  at  the  time  under  the  management 
of  the  defendant  or  his  servants. 

And  it  is  held  by  some  high  authorities  that  the  rule  should  be  applied  only 
to  contract  relations,  such  as  that  of  a  carrier  of  goods. 

It  is  a  presumption  of  fact  only,  and  may  be  rebutted  by  any  appropriate 
evidence. 

[Argued  June  5th— decided  September  27th,  1880.] 

Action  by  an  operative  in  a  factory  of  the  defendants, 
to  recover  damages  for  an  injury  by  falling  into  an  elevator 
well  by  reason  of  a  defect  in  the  elevator  and  the  machinery 
connected  with  it,  such  defect  being  owing  to  the  negligence 
of  the  defendants ;  brought  to  the  Superior  Court  in  New 
Haven  County.  The  defendants  filed  an  answer,  but  were 
afterwards  by  consent  of  the  court  defaulted,  and  the  case 
upon  their  motion  was  heard  in  damages  by  the  court  QFenn^ 
J.}  Facts  found  and  judgment  rendered  for  the  plaintiff  for 
nominal  damages,  and  appeal  by  the  plaintiff.  The  case  is 
sufficiently  stated  in  the  opinion. 

J*  P.  Pigott  and  TF.  S.  Pardee^  for  the  appellant. 

jr.  Stoddard  and  W.  F.  Davis^  for  the  appellee. 
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LooMis^  J.  This  is  a  suit  to  reoover  dami^es  for  a  per- 
sonal injury  to  an  operative  employed  in  the  defendants* 
factory,  occasioned  by  his  falling  into  an  elevator  well 
while  attemp'ting  to  operate  the  elevator.  < 

The  defendants  filed  an  answer,  but  afterwards,  with 
the  consent  of  the  court,,  withdrew  their  appearance  and 
submitted  to  a  judgment  by  default.  The  court,  upon  the 
defendants'  motion,  granted  a  hearing  in  damages,  and  as- 
sessed the  same  at  the  nominal  sum  of  fifty  dollars.  The 
plaintifE  contends  that  the  judgment  was  erroneous  in  three 
respects : — 

First.  Because  the  court  assessed  the  damages,  instead  of 
leaving  it  to  a  jury.  / 

Secondly.  Because  the  burden  of  proving  how  the  acci- 
dent happened  was  put  on  the  plaintiff. 

Thirdly.  In  holding  the  defendants  free  from  negligence 
'  upon  the  facts  found  in  relation  to  the  gate. 

1.  The  plaintiff's  contention  under  the  first  head  hardly 
reaches  so  far  as  to  overturn  the  uniform  practice  of  the 
courts  of  this  state  ever  since  they  have  existed ;  a  practice 
concerning  which  Judge  Swtft,  our  most  approved  text- 
writer,  in  volume  2,  page  268,  of  his  **  System,"  published 
almost  a  century  ago,  said : — ^^  Our  courts  possess  the  same 
power  to  assess  damages  as  a  jury  in  England  upon  a  writ 
of  inquiry,  issued  to  the  sheriff  for  that  purpose.  There,  in 
these  cases,  the  court  must  issue  a  writ  to  the  sheriff,  com- 
manding him  by  twelve  men  to  enquire  into  the  damages 
and  make  return  to  the  court ;  which  process  is  called  a 
writ  of  enquiry.  The  sheriff  sits  as  judge,  and  there  is  a 
regular  trial  by  twelve  jurors  to  assess  th^  damages.  This 
mode  of  proceeding  must  be  productive  of  expense  and  de- 
lay, and  the  practice  of  this  state,  introduced  by  our  courts 
without  the  authority  of  a  statute,  of  assessing  damages 
themselves,  without  the  intervention  of  a  jury,  is  one  of  the 
many  instances  in  which  we  have  improved  upon  the  com- 
mon law  of  England." 

This  practice  has  also  in  repeated  instances  received  the 
express  sanction  of  this  court.     The  last  time  was  in  1885, 
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in  Seeletf  y.  Oity  of  Bridgeport^  63  Conn.,  1 ;  and  for  other 
instances  see  the  cases  there  cited  on  page  2. 

Moreorer,  a  statute  of  this  state,  first  passed  in  1821,  and 
now  found  in  section  1106  of  the  General  Statutes,  pod-' 
tiyely  requires  the  court  to  make  the  assessment  in  these 
words:  ^ In  all  cases  where  judgment  is  rendered  otherwise 
than  on  a  verdict  in  favor  of  Hie  plaintiff,  the  court  shall 
assess  the  damages  which  he  shall  recover." 

Br^t  the  plaintiff  would  avoid  all  this  array  of  authority 
by  raising  a  distinction,  founded  on  the  fact  that  in  this  case 
the  defendants  had  actually  appeared  and  filed  an  answer 
before  they  suffered  a  default.  In  our  view  such  a  distinc- 
tion is  not  well  founded,  for  it  is  not  only  contrary  to  our 
practice  but  contrary  to  the  requirements  of  the  statute, 
which  applies  in  terms  to  all  cases  where  judgment  is  ren- 
dered otherwise  than  on  a  verdict.  If  it  be  suggested  that 
our  answer  inyolres  a  begging  of  the  question,  in  that  no 
judgment  ought  to  haye  been  rendered  by  default  till  after 
a  jury  had  returned  a  yerdict  in  damages,  we  answer  again, 
that  such  a  course  is  neither  in  accord  with  our  law  nor  the 
common  law.  Our  practice  first  diverges  from  that  of  the 
common  law  after  judgment  by  default  has  been  rendered, 
for  such  a  judgment  is  a  common  law  judgment,  which  was 
entered  when  the  defendant  neglected  or  refused  to  appear 
or  when  he  acknowledged  the  action  to  be  just  and  with- 
drew his  appearance. 

Blackstone  in  the  Sd  volume,  p.  897,  of  his  Commentaries, 
says,  in  stating  in  what  cases  an  assessment,  of  damages 
after  judgment  is  to  be  had :  ^^  And  this  happens,  in  the  first 
place,  when  the  defendant  suffers  judgment  to  go  against 
him  by  default,  or  nihil  dicit^  or  if  he  puts  in  no  plea  at  all 
to  the  plaintiff's  declaration ;  by  confession  or  copnovit  ao- 
tionem^  where  he  acknowledges  the  plaintiffs  demand  to  be 
just;  or  by  non  sum  ivformatvSy  where  the  defendant's  attor- 
ney declares  that  he  has  no  instructions  to  say  anything  in 
answer  to  the  plaintiff  or  in  defense  of  his  client,  which  is  a 
species  of  judgment  by  default." 

Judge  Shipman,  in  his  able  opinion  in  Raymond  y,  Dan- 
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burjf  ^  Norwalk  Railroad  Oo.^  48  OonD.,  596,  maintains, 
with  a  citation  of  authorities,  that  the  assessment  of  dam- 
ages by  the  court  or  by  the  jury  upon  a  default  is  wholly  a 
'  matter  of  practice  and  not  of  right,  and  he  held  that  the 
damages  in  that  case,  though  it  was  pending  in  the  Circtdt 
Court  of  the  United  States,  should  be  assessed  according  to 
our  state  practice  by  the  court. 

But  we  have  a  further  answer  to  the  claim  that  the  filing 
of  an  answer  prevented  the  court  from  assessing  the  dam- 
ages. The  record  shows  that  the  defendants*  appearance 
was  withdrawn  by  consent  of  the  court,  which  in  legal  effect 
withdrew  the  answer  also.  Such  is  the  doctrine  held  in 
Carver  t.  Williams^  10  lud.,  2o8,  and  Michew  v.  McCoy ^  8 
Watts.  &  Serg.,  601.    See  also  Dana  v.  AdarMy  13  IlL,  692. 

2.  The  next  alleged  grievance  is  that  the  court  put  the 
burden  on  the  plaintiff  of  showing  how  the  accident  hap- 
pened, or  how  the  breaking  of  the  belt  or  the  want  of  a  gate 
caused  the  injury.  This  is  alleged  to  be  apparent  from  the 
recoi-d.  It  does  not  seem  so  to  us,  and  it  required  a  very 
keen  and  critical  analysis  of  the  finding  on  the  part  of  the 
counsel  for  the  plaintiff  to  give  any  color  for  the  claim.  No 
question  whatever  was  made  in  the  tiial  court  respecting 
the  burden  of  proof  or  its  order  of  introduction ;  but  upon 
inspecting  the  record  we  see  that  the  strictest  regard  was 
in  fact  had  to  the  rule  as  to  the  burden  and  order  of  proof. 

[The  judge  then  reviews  the  finding  of  the  court  at  much 
length,  to  show  that  it  presents  no  foundation  for  the  objec- 
tion made.     The  opinion  then  proceeds  as  follows : — ] 

The  argument  for  the  plaintiff  also  assumed  or  seemed  to 
assume  the  position  that,  in  addition  to  the  duty  of  showing 
that  the  precise  defects  claimed  could  not  have  caused  the 
injury,  the  defendants  must  also  have  taken  up  the  burden 
of  showing  that  there  were  no  other  defects  that  could  have 
produced  the  effect  shown.  We  cannot  indorse  such  a 
position.  It  would  render  trials  of  this  kind  interminable 
and  lead  to  manifest  injustice.  Regard  must  always  be  had, 
not  only  to  the  pleadings,  but  to  the  issues  of  fact  actually 
presented  on  the  trial.    When%  plaintiff  specifies  the  n^li- 
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gence  he  complains  of,  and  explains  the  circumstances  of  his 
injury  and  how  it  happened,  the  opposing  party  and  the 
court  have  a  right  to  assume  the  case  thus  presented  to  be 
his  whole  case. 

The  plaintiff  also,  before  the  court,  invoked  the  benefit 
of  the  rule  concerning  the  presumption  of  negligence  to  be 
derived  from  the  fact  of  the  accident,  referred  to  by  some 
text-writers  under  the  title  of  Bet  ipsa  loquitur.  The  plaint- 
iff's counsel  cite  the  rule  as  stated  in  Scott  v.  London  ^  St. 
Oatherine  Docks  Co.^  8  Hulst.  &  Colt.,  596,  as  follows: — 
^^  When  the  thing  is  shown  to  be  under  the  management  of 
the  defendant  or  his  servai^s,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care.'*  There  is  no 
occasion  to  consider  whether  the  rule  as  above  stated  needs 
qualification  or  not.  There  are  high  authorities  that  hold 
that  it  should  not  be  applied  except  to  contractual  relations, 
such  as  that  of  a  carrier  of  goods,  who  is  held  as  a  quasi 
insurer.  The  rule  was  somewhat  modified  by  this  court  in 
Button  V.  Finch,  51  Conn.,  842. 

But  assuming  it  to  be  as  cited,  there  are  several  conditions 
which  are  essential  to  lay  the  foundation  for  any  presump- 
tion. One  is  that  the  thing  must  be  under  the  management 
of  the  defendant  or  his  servants.  Here  the  actual  manage- 
ment at  the  time  was  controlled  by  the  plaintiff,  which 
would  at  least  require  caution  in  applying  the  rule,  lest  the 
plaintiff's  own  carelessness  be  visited  on  the  defendants. 
Another, condition  predicates  the  presumption  on  the  failure 
of  the  defendant  to  explain.  But  here  the  defendants  and 
the  court  adopt  the  plaintiff's  own  explanation,  and  upon 
that  the  court  finds  that  the  defects  claimed  could  not  have 
caused  the  accident.  The  presumption  refeiTed  to,  being 
one  of  fact  and  not  of  law,  may  be  rebutted  by  any  appro- 
priate evidence,  and  upon  such  a  finding  as  this  case  pre- 
sents it  is  most  effectually  rebutted,  if  it  ever  existed. 

S.  As  to  the  claim  that  the  court  erred  in  holding  the  de- 
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fendants  free  from  negligence  in  respect  to  the  gate,  as  the 
plaintiff's  brief  stfttes  it,  or  in  holding  that  there  was  no  duty 
on  the  defendants  to  keep  a  gate  or  bar  as  a  protection  to 
the  elevator  operative,  as  the  assignment  of  error  has  it,  the 
form  of  the  filming  is  free  from  all  the  objectionable  features 
so  much  criticised  by  the  plaintiff's  counsel  in  the  matter  of 
the  belt,  just  considered,  and  the  subject  matter  of  the  find- 
ing is  so  clear,  direct  and  strong  as  to  effectually  dispose  of 
every  objection  attempted  to  be  raised  by  the  plaintiff  and 
settle  the  question  within  the  realm  of  fact,  leaving  no  ques- 
tion of  law  at  all  for  our  consideration. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  ooncuired. 
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OBITUARY  SKETCH  OF  CHAUNCEY^.  CLEVELAND.* 

Chaunobt  Fitch  Clbyeland,  for  many  years  a  prominent  member 
of  the  bar  of  Windham  County  and  a  leading  citizen  of  the  state,  died 
at  Hampton  in  that  county,  where  he  had  resided  most  of  his  life,  on 
the  6th  day  of  June,  1887,  in  the  eighty-eighth  year  of  his  age.  He 
was  bom  in  the  neighboring  town  of  Canterbury  in  the  year  1799. 

After  an  ordinary  education  in  our  public  schools  he  studied  law,  and 
was  admitted  to  the  bar  of  Windham  County  in  1819.  In  1833  he  was 
appointed  Stated  Attorney  for  the  county  and  held  the  office  until  1888. 
He  represented  the  town  of  Hampton  in  the  lower  house  of  the  Greneral 
Assembly  in  the  years  1826,  1827,  1828,  1829,  1832,  1835,  1836,  18«58, 
1847  and  1848,  and  was  Speaker  of  the  House  in  1835  and  1836.  He 
was  elected  Governor  of  the  state  by  the  Democratic  party  in  1842,  and 
again  in  1843.  In  1849  he  was  elected  to  Congress  by  that  party  and 
re-elected  in  1851.  Previous  to  the  breaking  out  of  the  recent  civil 
war  he  had  joined  the  Republican  party  in  its  contest  with  the  slave 
power,  and  was  a  strong  supporter  of  the  government  during  the  war, 
and  for  several  years  thereafter  be  acted  with  that  piirty.  He  was  a 
Presidential  Elector  on  the  Republican  ticket  in  1860,  and  was  a  mem- 
ber of  the  Peace  Congress  of  1861. 

As  a  lawyer  Gov.  Cleveland  was  never  a  close  student  of  books,  but 
was  very  successful  as  an  advocate  before  juries.  He  was  a  shrewd 
judge  of  character,  and  knew  personally  almost  every  man  in  his  county, 
and  was  able  to  adapt  his  address  to  the  mental  habits  or  prepossessions 
of  the  individual  jurors.  His  success  before  juries  brought  him  a  con- 
siderable business  in  court  and  gave  him  a  leading  position  among  the 
advocates  of  his  county. 

But  it  was  mainly  as  a  public  man  that  he  was  known  beyond  his 
own  county,  and  his  tastes  and  ambition  lay  far  more  in  the  direction 
of  political  than  of  professional  life.  He  was  a  num  of  commanding 
personal  appearance,  yet  of  gentle  and  courteous  manners.  He  was 
the  most  popular  man  in  his  county,  if  not  in  the  state — a  popularity 
owing  in  large  measure  to  a  genuine  good  nature,  which  found  pleasure 

*  Prepared  by  John  J.  Penrose,  Esq.,  of  the  Windham  County  bar,  at  the 
request  of  the  bar  of  the  county. 
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in  kindly  greetings  and  took  an  interest  in  the  welfare  of  those  whom 
he  knew.  Those  who  were  so  fortonate  as  to  have  him  for  a  personal 
friend,  found  him  a  true  and  abiding  one. 

He  was  veiy  happy  in  his  domestic  relations,  though  he  was  deeply 
afflicted  by  bereavements.  He  married  Diantha  Hovey,  by  whom  he 
had  a  son  and  daughter,  both  of  whom  died  soon  after  reaching  matu- 
rity, his  wife  dying  in  1867.  In  1869  he  married  as  a  second  wife 
Helen  L.  Litchfield,  who  survives  him. 


OBITUARY  SKETCH  OF  HENRY  ROGERS.^ 

HsMBT  RoosRS  was  bom  in  North  Branf  ord  in  this  state,  July  19tfa, 
1888,  and  died  at  New  Haven,  where  he  resided,  on  the  27th  day  of  Jan- 
ary,  1889.  He  was  the  only  son  of  Rufus  Rogers,  late  of  that  town,  and 
of  Betsey  Chidsey  Rogers,  who  survives  Mm.  He  was  graduated  from 
the  Yale  Law  School  in  1862,  and  was  immediately  admitted  to  the  bar 
and  entered  upon  active  practice.  He  had  an  office  for  sevei-al  years 
with  George  H.  Watrous. 

In  1867  he  married  Antoinette  Anderson,  daughter  of  S.  D.  Anderson, 
of  Mansfield,  Conn.,  niece  of  Charles  and  Augustus  Storrs,  the  founders 
of  the  Storrs  Agricultural  School.  He  left  four  children — ^Rufus,  Bes- 
sie, Henry  and  Eunice. 

Of  the  hundred  and  twenty-five  or  more  members  of  the  legal  profes- 
sion in  New  Haven,  only  about  fifteen  were  admitted  to  the  bar  earlier 
than  he.  For  several  years  he  had  an  extensive  practice,  but  in  1871 
he  began  to  suffer  from  necrosis,  which  made  repeated  amputations 
necessary,  and  for  a  long  time  completely  prevented  him  from  under- 
taking any  business.  « 

In  his  profession  he  was  noted  for  the  keen  activity  of  his  mind,  and 
his  faithfulness  to  his  cases  and  his  clients.  Literature,  reading,  and 
writing  for  publication,  were  his  pastimes.  He  also  gathered  through 
many  years  a  large  collection  of  antiquities  and  objects  of  interest 

At  a  meeting  of  the  members  of  the  bar  to  take  action  on  his  decease, 
on  motion  of  Prof.  Simeon  E.  Baldwin,  who  was  one  of  his  classmates 
in  the  law  school,  the  following  resolution  was  passed :   . 

♦•  That  during  the  quarter  of  a  century  in  which  Henry  Rogers  waa 

*  Prepared  at  the  request  of  the  Reporter  by  Henry  G.  Newton,  Bsq.,  of 
the  New  Haven  bar. 
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one  of  this  body,  he  showed  himself  a  thoughtftil  and  consdentioQS 
lawyer,  possessed  of  an  indomitable  spirit  surmounting  all  physical 
infinnity,  watchful  of  the  interests  of  his  clients,  and,  in  addition  to  the 
ordinary  duties  of  his  profession,  taking  an  active  and  intelligent  pait, 
through  the  press,  in  the  discussion  of  matters  of  finance  and  local 
administration  affecting  the  community  at  large. '* 

His  last  years  were  marked  by  resolute  endurance  of  suffering,  which 
he  bore  with  fortitude  almost  superhuman,  maintaining  his  cheerful- 
ness, his  active  control  of  his  business,  and  his  care  for  his  family  to 
the  last.  He  was  a  true  friend,  a  genial  companion,  a  rare  conversa- 
tionalist, a  conscientious  and  public-spirited  citizen,  an  affectionate 
husband  and  parent,  a  liberal-minded  Christian,  a  good  lawyer,  and  a 
brave  man. 


OBITUARY  SKETCH  OF  HENRY  E.  PARDEE.* 

Henrt  Edwabds  Pabdee  died  at  his  residence  in  New  Haven,  Jan- 
uary 4th,  1889.  He  was  bom  in  Trumbull,  Fairfield  County,  Conn., 
August  11th,  1831.  Ho  attended  the  public  schools  in  his  native  town 
until  about  fourteen  years  of  age,  when  he  went  to  New  Haven  for  the 
purpose  of  obtaining  better  educational  facilities  than  Ti-umbull  then 
afforded.  From  this  time  he  supported  himself  by  his  own  efforts, 
living  for  some  years  in  the  family  gf  the  late  Judge  Simeon  Baldwin. 
His  preparation  for  college  was  had  at  the  Lancasterian  School  and 
Gen.  Russell's  Collegiate  and  Commercial  Institute.  His  studies  were 
not  uninten-upted.  He  taught  in  the  district  schools  of  his  native  town 
during  portions  of  two  yeai*s,  and  in  1850  entered  the  Lancasterian 
School  as  assistant  to  John  E.  Lovell,  where  he  remained  until  1852, 
when  he  entered  Yale  College.  He  was  graduated  in  1856,  and  was 
elected  secretary  of  his  class,  which  position  he  held  at  the  time  of  his 
decease.  After  graduation  he  taught  for  three  years  in  the  Collegiate 
and  Commercial  Institute,  devoting  a  portion  of  his  time  to  the  study 
of  the  law  in  the  Yale  Law  School  and  in  the  offices  of  Hon.  Henry  B. 
Harrison  and  the  Hon.  Edward  I.  Sanford.  He  was  admitted  to  the 
bar  March  8th,  1860. 

From  his  first  coming  to  New  Haven  until  his  admission  to  the  bar 
his  life  was  one  of  strenuous  work.    By  teaching  and  other  service  he 

*  Prepared  at  the  request  of  the  Reporter  by  Johnson  T.  Piatt,  Esq.,  of 
the  New  Haven  bar. 
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obtained  the  means  for  his  college  education,  and  prepared  himself  for 
his  career  at  the  bar.  His  ability,  habits  of  industry  and  hi^  character 
brought  him  friends,  and  he  soon  obtained  a  good  measure  of  profes-^ 
sional  success. 

He  took  an  aotiye  interest  in  publio  affidrs,  and  from  1861  to  1863 
was  a  member  of  the  Comt  of  Common  Council  of  the  city.  He  was 
elected  prosecuting  grand-Juror  of  the  town  in  1863  and  1864,  and 
from  1863  to  1866  was  clerk  of  the  aty  Court,  and  for  five  years  was 
a  member  of  the  Board  of  Compensation.  He  held  the  office  of  City 
Attorney  from  June,  1869  to  June,  1871.  In  the  latter  year  he  was 
elected  judge  of  the  Court  of  Common  Pleas  of  New  Haven  County, 
which  office  he  held  until  September,  1873.  He  was  judge  of  the  City 
Court  of  New  Haven  from  1879  to  1881. 

About  this  time  his  health  became  impaired,  and  he  rarely  thereafter 
appeared  in  the  courts,  although*  he  kept  up  his  office  practice.  For 
some  time  he  suffered  acutely  from  heart  disease,  but  continued  to 
visit  his  office  until  a  few  day3  before  his  death. 

In  1884  he  was  married  to  Fannie  B.,  daughter  of  Dr.  Bassett  of 
Birmingham,  who  survives  him. 

His  pastor,  Rov.  Dr.  Hunger,  said  of  him  in  a  discourse: — '*His 
career  was  such  an  one  as  comes  from  good  natural  abilities,  good 
education,  good  character,  an  unusual  degree  of  good  common  sense, ' 
a  passionate  sense  of  justice,  great  kindness  and  a  disposition  to  serve, 
a  special  degree  of  trustwoithiness,  and  an  indefatigable  spirit  of 
woA." 


OBITDARY  SKETCH  OF  GEORGE  H.  WATROJja 

[The  following  sketdi  of  Mr.  Watrous  was  prepared  by  Ex-Governor 
Henry  B.  Harrison  of  the  New  Haven  County  bar  for  the  American  Bar 
Association  and  will  appear  in  voL  12th  of  its  reports.] 

The  time  has  come  when  no  man  whose  life  has  ended  can  be  long 
remembered  in  this  busy  world  unless  he  has  had  a  career  of  eminent 
distinction. 

He  whose  chief  claim  upon  public  regard  consists  in  the  fact  that  he 
has  faithfully  devoted  high  natural  gifts  of  intellect  and  moral  charac- 
ter, combined  with  thorough  education  and  training,  to  the  discharge 
of  the  duties  of  any  profession,  however  honorable,  must  Soon  be  for- 
gotten. 

It  is  right  however  that  when  such  a  man  has  lived,  and  loyally  done 
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his  work,  and  finished  it,  and  taken  his  departure,  some  friend  of  his 
fthould  say  for  him  a  word  or  two  of  commemoration. 

Georgb  Hi^RT  Watrous,  whose  paternal  ancestors  were  natives  of 
Connecticut,  was  bom  in  Bridgewater,  Pennsyiyania,  April  26th,  1829. 
Soon  afterwards  his  father^s  family  removed  to  Conklin,  New  York, 
where  his  earlier  years  were  spent.  After  preliminaiy  training  in  the 
common  schools  and  at  Homer  Academy  and,  for  a  short  time,  at  Mad- 
ison University,  he  entered  Yale  College,  as  a  Junior,  in  1850,  and  there 
graduated  as  one  of  the  most  brilliant  members  of  the  celebrated  class 
of  1853.  In  1855  he  was  admitted  to  the  bar' at  New  Haven,  where  his 
subsequent  life  was  past.  In  1857  he  became  a  partner  of  Governor 
Button  in  the  practice  of  law  under  the  firm  name  of  Dutton  &  Watrous. 
This  association  continued  until  186 T,  when  Grov.  Dutton  became  Judge 
of  the  Supreme  Court.  Mr.  Watrous  remained  in  practice,  conducting 
a  veiy  large  and  profitable  business,  until  1879,  when  he  was  chosen 
President  of  the  New  York,  New  Haven  &  Hartford  Railroad  Com- 
pany, of  which  corporation  he  had  long  been  a  director  and  the  princi- 
pal legal  adviser  and  representative. 

In  1857  he  married  Hamet  J.  Dutton,  daughter  of  Gov.  Dutton. 
She  died  in  January,  1873,  leaving  two  sons  and  one  daughter.  In 
1874  he  maiTied  Lily  M.  Graves,  daughter  of  Hon.  Henry  B.  Graves  of 
Litchfield,  who,  with  four  children,  survives  him. 

Connecticut  has  always  had  its  full  share  of  able  lawyers.  Among 
those  of  his  own  time  Mr.  Watrous  gained  a  conspicuous  position  in 
the  front  rank.  It  was  inevitable,  from  his  whole  **  make-up,"  that  he 
should  do  so.  His  intellect  was  acute,  his  industry  was  indefatigable, 
and  his  ambition  was  directed  exclusively  to  success  in  his  profession. 
His  scholarly  education  and  habits  had  highly  developed  in  him  a  natu- 
ral capacity  for  logical  reasoning  and  for  nice  and  critical  distinctions, 
together  with  a  natural  taste  for  the  expression  of  his  thoughts  in  choice 
and  strong  English.  Above  all  he  was  in  hearty  sympathy  with  the 
moral  elements  of  the  English  Common  Law.  He  shared  its  spirit  of 
absolute  justice,  its  hatred  of  fraud,  its  love  of  good  faith  in  all  things, 
its  charitable  temper,  and  its  sound  common  sense.  In  fact  his  per- 
sonal characteristics  were  to  a  great  extent,  morally,  the  characteiistics 
of  the  law  itself. 

Devoted  as  he  was  to  the  law  he  was  not  indifferent  to  the  duties  of 
good  citizenship  in  affairs  disconnected  with  his  profession.  His  polit- 
ical convictions  were  strong,  and  in  the  earlier  part  of  his  career  he 
was  zealous  among  a  ^oup  of  young  men  who  were  specially  active 
in  originally  organizing  the  Republican  party  in  Connecticut.  But  his 
partisanship  had  no  bitterness  in  it.  In  1864  he  represented  New 
Haven  in  the  General  Assembly  of  the  state,  and  at  various  times  he 
was  elected  to  municipal  offices  in  that  city,  but  every  office  that  came 
to  him  came  unsought. 
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His  administrfitioD  of  the  presidency  of  the  New  York,  New  EbiTen 
A  Hartford  Railroad  Company  was  eminently  successful.  He  oonoen- 
trated  xipon  the  management  of  that  great  corporation  all  his  enei^es, 
both  of  body  and  of  nund.  The  company  grew  steadily  in  strength 
and  prosperity  along  many  line^  of  development,  until  at  last  the  health 
of  Mr.  Watrous  broke  down  in  its  service  and  he  consequently  resigned 
his  office  in  1887.  After  more  than  two  years  of  retirement  from  all 
business  he  died  July  6th,  1889. 

This  is  a  veiy  imperfect  sketch  of  the  life  of  an  able  and  learned 
lawyer,  an  honest  man,  an  accomplished  scholar  and  a  most  kind  and 
generous  andt  courteous  gentleman. 

At  a  meeting  of  the  bar  of  New  Baven  County  held  on  the  occasion  of 
the  death  of  Mr.  Watrous,  the  following  resolutions  were  passed : 

"  The  members  of  the  Bar  of  New  Haven  County  have  heard  with 
deep  regret  that  Hon.  George  H.  Watrous,  who  for  more  than  thirty 
years  has  been  one  of  their  most  esteemed  leaders,  has  departed  from 
this  life. 

.  •*  During  his  long  and  eminently  successful  career  at  the  bar  he  won 
respect  for  his  commanding  ability,  honor  for  his  rare  integrity,  admi- 
ration for  his  brilliant  discernment  and  sound  judgment,  and  affection 
for  his  unselfish  nature.  They  unite  with  the  citizens  of  New  Haven 
in  sorrow  at  his  comparatively  early  demise  ta\fi  tender  their  profound 
sympathy  to  his  bereaved  family." 

BSHABKS  OF  EX-GOT.  OHABLES  R.  IKGERSOLL  UPON  TEEE  FOBEGODIG 

BESOLUTIONS. 

Mr.  President. — ^The  resolutions  presented  by  Judge  Harrison  so 
fittingly  express  the  common  sentiment  of  this  bar  that  I  know  it  is 
unnecessary  for  me  to  add  to  them  a  single  word.  But  yet  I  cannot 
withhold  the  expression  of  my  personal  sense  of  the  loss  .which  has 
been  sustained  by  this  bar  and  the  community  by  the  death  of  Mr. 
Watrous.  For  although  he  came  to  the  bar  some  years  after  I  did,  we 
have,  ever  since  his  admission  to  practice,  been  more  or  less  associated, 
in  many  ways,  both  within  and  without  the  court-room. 

And,  Mr.  President,  no  one  could  be  associated  with  George  H. 
Watrous  in  any  way,  and  particularly  in  his  professional  practice, 
without  being  very  soon  impressed  by  the  force  of  his  individuality  and 
his  personal  worth.  He  was  emphatically  a  strong  man, — intellectually 
and  morally  a  very  strong  man.  As  a  lawyer,  I  think  all  of  us  who  have 
been  his  contemporaries  in  practice  will  agree  that  he  was  unsurpassed  at 
our  bar  in  mental  vigor  and  acumen .  He  was  a  learned  lawyer  also,  and, 
as  we  all  know,  a  most  effective  trier  of  cases,  whether  before  court  or 
jury.  His  vigorous  grasp  of  a  case  was  always  tenaciously  held  until 
everything  on  his  side  was  exhausted  to  his  satisfaction.    Perhaps  this 
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trait  of  perseverance  led  him  at  times  to  oyer-elaboradon,  bat  it  never 
degenerated  into  weakness.  Beyond  all  this  he  was,  under  all  circum- 
stances, a  man  of  wholesome  integrity, — of  uncompromising  integrity 
I  might  well  say,  in  speaking  of  him  professionally ;  for  it  was  doubt- 
less tliis  high  sense  of  the  abstract  right  that  made  him  so  averse,  as 
we  generally  found  him  to  i)e,  to  the  settlement  of  cases  in  which  he 
felt  that  the  right  was  on  his  side. 

I  think,  Mr.  President,  that  we  generally  regretted  his  leaving  the 
bar  for  the  presidency  of  the  railroad  company,  great  as  was  the  com- 
pliment to  his  abilities  implied  by  the  offer  of  that  responsible  and 
honorable  position.  We  regretted  to  lose  him  as  an  associate,  and  we 
regretted  to  lose  him  from  the  profession.  And  I  believe  I  can  truly 
add  that  most  of  us  also  regretted  it  on  his  own  account,  for  he  had  at 
that  time  achieved  a  position  at  the  bar  which,  apparently,  assured  to 
him  many  years  of  successful  leadership. 

I  have  thought  that  some  such  regret  came  to  himself  afterwards. 
And  when  he  had  laid  down  the  burden  of  his  railway  office  he  seemed 
to  be  instinctively  drawn  to  this  court-room  as  the  field  of  his  life's 
ambition  and  pleasure.  There  was  very  much  of  sadness  to  me  jn 
those  frequent  visits  here,  when  the  busy  actor.became  only  the  passive 
listener.  I  would  have  had  him  here  in  the  fullness  of  his  strength  and 
activity.  But  he  recalled  the  forest  oak  that  had  been  transplanted  in 
the  years  of  its  maturity.  Very  sad,  too,  have  been  the  slowly  advano- 
ing  evidences  of  his  failing  life.  And  how  solemnly  has  come  the 
final  shock !  Only  this  week,  on  Monday,  I  saw  him  at  this  table  listen- 
ing with  interest  to  a  case  then  under  argument,  and  a  day  or  two 
afterwards  he  spoke  to  me  of  the  impressions  he  had  received.  A 
great  change  had,  however,  then  come  to  him,  and  the  contrast  with 
the  old  days  was  most  painful.  But  I  could  not  have  imagined,  Mr. 
President,  diat  before  the  week  should  close  I  should  be  here  partici- 
pating in  this  tribute  to  his  honored  life  and  memory. 


OBITUARY  SKETCH  OF  WILLIAM  T.  MINOR.* 

WnxiAU  Thomas  Minor  died  at  Stamford  in  this  state  on  die  18th 
day  of  October,  1889.  He  was  the  second  son  of  Simeon  Hinman 
Minor  and  Catherine  Lockwood  Minor,  and  was  bom  at  Stamford  on 
the  3d  day  of  October,  1815.    His  father  was  one  of  the  best  known 

*  Prepared  at  the  request  of  the  Reporter  by  Julius  B.  Curtis,  Esq.,  of 
the  Fairfield  County  bar. 
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lawyers  of  Fairfield  County  and  was  for  several  years  Attorney  for  the 
State  for  that  county,  a  member  of  the  General  Assembly  from  the 
town  of  Stamford,  and  Jadge  of  the  Court  of  Probate  for  that  district. 
His  distinguished  son,  the  subject  of  this  sketch,  was  prepared  for 
college  in  Stamford,  entered  Yale  College  at  the  age  of  fourteen  years, 
and  graduated  in  the  class  of  1834.  After  his  graduation  he  opened  a 
school  in  his  native  town,  reading  law  with  his  father  at  the  same 
time ;  was  admitted  to  the  bar  of  Fairfield  County  in  1841 ,  and  imme- 
diately upon  his  admission  opened  an  office  in  Stamford  and  com- 
menced practice.  At  the  time  Mr.  Minor  came  to  the  bar  of  Fairfield 
County,  it  was  noted  for  the  eminence  of  its  members.  Roger  Minot 
Sherman  had  just  been  elevated  to  the  bench  of  the  Supreme  Court  of 
Errors,  but  such  able  men  as  Charles  Hawley,  Thomas  B.  Butler, 
Reuben  Booth,  James  C.  Loomi^  and  Joshua  B.  Ferris  largely  absorbed 
the  business  of  the  profession  in  the  county. 

At  the  outset  of  his  professional  life,  that  is,  in  the  year  1847,  Mr. 
Minor  was  appointed  by  the  General  Assembly  Judge  of  the  Court  of 
Probate  for  the  district  of  Stamford,  which  then  consisted  of  the  to^vns 
o{  Stamford,  Darien  and  Greenwich,  and  held  that  office  by  appoint- 
ment, and  afterwards  by  election,  for  the  years  1818,  U9,  ^52,  ^58  and 
^54.  He  was  also  elected  a  representative  to  the  lower  house  of  the 
General  Assembly  from  the  town  of  Stamford  for  the  years  1841,  '42, 
'43  and  '44  and  again  in  1846,  '47  and  '52.  In  1854  he  was  elected  to 
represent  the  twelfth  senatorial  district  in  the  state  Senate  and  was  at 
that  session  of  the  legislature  appointed  a  judge  of  the  County  Court 
for  Fairfield  County. 

In  1855,  and  while  judge  of  the  County  Court,  he  was  elected  Gover- 
nor of  Connecticut,  and  was  re-elected  the  succeeding  year.  During 
all  this  time  Grovemor  Minor  was  arduously  engaged  in  the  practice  of 
his  profession,  which  continued  to  increase  upon  him,  so  that  at  the 
close  of  his  last  gubernatorial  term  of  office  he  found  a  large  practice 
upon  his  hands,  occupying  all  his  time  and  compelling  him  to  constant 
and  unremitting  labor.  He  continued  in  the  practice  of  his  profession, 
taking  a  lively  interest  in  politics  and  being  one  of  the  leaders  of  his 
party,  when  the  civil  war  of  1861  called  forth  the  patriotism  of  the 
nation. 

Governor  Minor  at  this  tiying  juncture  went  with  his  party  and  gave 
his  full  and  undivided  influence  to  the  support  of  the  national  cause ; 
and  by  his  able  counsels,  by  the  weight  of  his  influence,  and  by  his 
unremitting  exertions  in  raising  troops  and  sending  them  into  the  field, 
contributed  largely  to  the  success  of  the  cause  of  the  government. 

In  1864  Governor  Minor  was  apj>ointed  a  delegate  of  his  party  from 
Connecticut  to  the  Republican  National  Convention,  which  assembled 
at  Baltimore  in  June  of  that  year,  and  voted  with  his  delegation  for 
Abraham  Lincoln  and  Andrew  Johnson  as  nominees  respectively  for 
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President  and^  Vice-President  of  the  United  States,  and  in  July  of  the 
same  year  was  appointed  by  Mr.  Lincoln,  Consul-General  to  Havana, 
in  the  island  of  Cuba.  At  this  time  he  retired  from  the  practice  of  his 
profession  and  entered  upon  the  then  difficult  and  tiying  duties  of  his 
office,  which  he  fulfilled  with  great  credit  and  success. 

Havana  was  then  the  resort  of  a  large  number  of  persons  from  the 
rebellious  states,  who  were  engaged  in  '*  blockade-running"  and  in 
other  undertakings  injurious  to  the  commeixie  of  the  United  States. 
Constant  cai*e  and  vigilance  was  required  to  find  out  and  thwart  their 
plans.  His  success  in  inducing  the  Captain-General  of  Cuba  to  detain 
and  finally  deliver  up  to  the  government  of  the  United  States  the  for- 
midable rebel  ram,  **  Stonewall  Jackson,"  snowed  rare  powers  of 
diplomacy,  together  with  great  tact,  decision  and  determination. 

Sometime  after  the  death  of  Mr.  Lincoln  and  during  the  term  of  his 
successor  in  office.  Governor  Minor  resigned  his  office  of  Consul-Gen- 
eral, and  retuiiied  to  his  native  town  and  to  the  practice  of  his  profes- 
sion. But  he  was  not  long  suffered  to  remain  in  private  life.  His 
fellow-townsmen,  again,  in  the  year  1868,  elected  him  to  the  lower 
house  of  the  General  Assembly,  and  at  the  same  session  he  was  elected 
a  judge  of  the  Superior  Court.  He  soon  afterwards  in  August  1868, 
entered  upon  the  duties  of  his  office,  which  he  contin^ied  to  fulfill  with 
ability  and  fidelity  until  the  year  1873,  when  he  resigned  his  judgeship. 

In  the  meantime,  in  March,  1873,  he  accepted  the  nomination  of  his 
party  as  a  candidate  for  Congress  from  the  fourth  congressional  dis- 
trict of  Connecticut,  his  competitor  being  the  celebrated  Democi*atic 
politician,  Wm.  H.  Bamum.  In  this  election  he  was  defeated.  In 
1879  Governor  Minor  was  appointed,  together  with  the  Hons.  Origen 
S.  Sejmiour  and  LaFayette  S.  Foster,  a  commissioner  of  Connecticut  to 
act  with  the  Hons.  Allen  C.  Beach,  Augustus  Schoonmaker  and  Horatio 
Seymour,  Jr.,  commissioners  on  the  part  of  the  state  of  New  York,  in 
running  the  boundary  line  between  the  two  states.  This  difficult  ques- 
tion, which  had  long  been  the  subject  of  controversy,  was  at  length 
settled  by  the  commission  to  the  sadsfacdon  of  both  states. 

After  this  service  Judge  Minor  retired  to  private  life,  devoting  him- 
self to  his  own  private  affairs,  although  he  never  ceased  to  take  a  deep 
interest  in  all  matters  relating  to  the  politics  of  the  state  and  nation. 

Judge  Minor's  life  was  so  much  devoted  to  political  affairs  that  it 
left  only  a  comparatively  small  part  of  it  to  be  given  to  the  duties  of 
his  profession,  in  the  practice  of  which  he  was  distinguished  for  his 
good  sense,  great  sagacity,  uncompromising  integi-ity  and  high-minded 
gentlemanly  deportment.  He  was  a  clear  and  forcible  speaker,  both 
at  the  bar  and  in  the  legislature,  but  was  too  guarded  and  cautious  for 
a  political  speaker,  and  seldom  appeared  on  the  platform  to  make  a 
political  speech. 

In  his  private  relations,  he  was  faithful  in  his  friendships,  a  kind 
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neighbor  and  a  moat  excellent  busband  and  father.  ^  He  was  a  consci- 
entioos  member  of,  and  a  regular  attendant  at,  the  Protestant  Episcopal 
Ghmroh  and  died  in  its  faith  and  communion. 

Governor  Minor  married,  April  16th,  1849,  Mary  C.  daughter  of 
Mr.  John  W.  Leeds,  of  Stamford,  who  survives  him.  He  also  leaves 
two  children,  Emily  0.  Minor  and  Charles  W.  Minor.  Ihe  latter  is 
now  a  member  of  the  bar  and  practicing  lawyer  in  the  city  of  New 
YoA. 
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ACCOUNT  BOOK. 

1.  The  account  books  of  a  deceased  person  in  which  the  entries  are  in  his 
own  handwriting,  are  admissible  in  a  suit  to  recover  the  amount  of  an 
account,  as  written  entries  of  a  deceased  person^  under  Gren.  Statutes, 
§  1094.     SeUhel  v.  Keigtoin,  473. 

2.  As  a  matter  of  law  there  is  no  presumption  as  to  the  correctness  of 
such  entries,  nor  as  to  the  weight  to  be  given  them.    They  may  have 

.  much  or  little  weight  or  no  weight  at  all,  as  the  triers  shall  determine 
in  view  of  all  the  evidence.    J6. 

8.  In  a  suit  by  the  administrators  of  a>deceased  person  upon  an  account 
for  goods  sold  found  upon  the  books  of  the  decedent  in  his  own  hand- 
writing, ici  which  the  defendant  denied  having  had  the  articles  charged, 
the  judge,  after  stating  the  conflicting  claims  of  the  parties,  said  to  the 
Jury: — ''After  alH  you  will  have  to  fail  back  apon  the  circumstances 
attending  these  transactions,  and  from  the  inferences  that  may  reason- 
ably be  drawn  from  them  arrive  at  your  conclusion ;  remembering  that 
the  burden  is  upon  the  plaintiffs  to  prove  their  claim  by  a  preponder- 
ance of  evidence,  and  that  in  the  absence  of  contradiction  or  explana- 
tion, or  of  suspicion  cast  upon  their  accuracy  by  the  books  themselves 
or  from  extraneous  circumstances,  entries  of  this  sort,  apparently  made 
in  the  ordinary  course  of  business,  are  presumptively  correct.  That 
such  a  suspicion  attaches  to  this  account  the  defendant  claims  to  have 
shown,  and  it  is  for  you  to  say  from  all  the  evidence  submitted  to  you 
whether  the  account  is  a  just  one."  Held  that  the  jury  could  not  have 
understood,  from  the  whole  charge  taken  together,  that  as  matter  of 
law  there  was  a  presumption  in  favor  of  the  correctness  of  such  writ- 
ten entries,  and  that  the  instruction  was  not  open  to  exception.  lb, 
ADEQUA'i  E  REMEDY  AT  LAW. 

See  Estoppel  in  Pais,  8. 
ADULTERY    SUFFICIENT    DEFENSE   FOR    NOT    SUPPORTING 

WIFE. 

See  EviDKNCE,  14. 
AMENDMENTS. 

See  Pleading,  0. 
APPEAL. 

1.  The  revision  of  1887,  which  went  into  effect  January  1, 1888,  contained 
a  statute  wliicli  provided  that  appeals  from  the  District  Court  of 
Waterbury  should  be  taken  to  the  Supreme  Court.  By  the  statute 
before  in  force  such  appeals  were  to  be  taken  to  the  Superior  Court. 
A  general  statute  with  regard  to  the  revision  provided  that  all  public 
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laws  not  contained  in  it  were  repealed,  but  that  the  repeal  should  not 
affect  any  suit  pending  on  the  first  day  of  January,  1888,  but  such  suits 
might  be  prosecuted  to  final  effect,  as  they  might  have  been  under  the 
law  existing  prior  to  that  date.  Held  that,  in  a  suit  pending  in  that 
court  on  the  first  of  January,  1888,  in  which  judgment  was  afterwards 
rendered,  an  appeal  from  the  judgment  taken  to  the  Superior  Court 
was  legally  taken.     Chittenden  v.  Judaon^  833. 

2.  An  appeal  by  a  defendant  from  the  judgment  of  a  justice  of  the  peace 
in  a  criminal  case,  vacates  the  judgment  appealed  from.  Card  t.  Foot, 
427. 

8.  The  statute  (Gen.  Statutes,  §  1135)  provides  that  no  errors  shall  beipon- 
sidered  on  an  appeal  unless  it  appears  on  the  record  that  the  question 
was  distinctly  raised  at  the  trial  and  decided  by  the  court.  Held  that 
the  statute  was  not  designed  to  deprive  the  court  of  power  to  review 
the  main  question  in  a  case  where  the  fact  that  it  was  made  and  de- 
cided necessarily  appears.    Atwood  v.  Weltonf  515. 

See  Pleading,  0;  Practice,  8. 
APPEAL  FROM  PROBATE. 

1.  By  Gen.  Statutes,  §  640,  an  appeal  from  a  probate  decree  can  be  taken 
by  any  person  aggrieved.  Held  that  a  legatee  under  a  prior  will  was 
aggrieved  by  a  decree  allowing  a  later  will.  Buckingham's  Appeal 
from  Probate,  544. 

2.  And  it  is  not  necessary  that  the  appellant  should  have  proved  the  prior 
will.    lb. 

3.  The  uncertainty  whether  the  prior  will  would  4>e  established  in  case, 
the  later  one  should  be  disallowed,  was  not  a  reason  for  regarding  the 
appellant  as  having  no  pecuniary  Interest  in  the  question  of  the  allow- 
ance of  the  later  will.    lb. 

ARBITRATION. 

1.  Where  an  agent,  without  sufficient  authority,  submits  a  matter  to  ar- 
bitration, and  the  principal  after  the  award  ratifies  the  agent's  act,  the 
other  party  is  bound  by  the  submission  and  award  although  the  prin- 

,  cipal  had  the  opportunity  to  know  what  the  award  was  when  he  ratified 
the  act  of  his  agent.    Hall  v.  NorwaVc  Fire  Ins,  Co,,  105. 

2.  A  policy  contained  a  provision  for  the  submission  to  arbitration  of  the 
question  of  the  amount  of  a  loss  under  it  and  some  details  with  regard 
to  the  submission.  Held  not  to  be  intended  to  prescribe  a  form  of 
submission  that  must  be  exactly  followed.    lb, 

3.  And  that  if  it  did,  the  parties  had  yet  the  right  to  make  a  submission 
in  any  form  they  pleased.    lb, 

4.  It  has  always  been  held,  both  by  the  courts  of  England  and  of  this 
country,  that  agreements  for  arbitrations  to  settle  particular  questions, 
such  as  the  amount  of  damages,  or  of  a  loss  by  fire  under  policies  of  in- 
surance, ape  binding  in  law  and  favored  by  the  courts.    lb, 

5.  Arbitrators  are  not  bound  to  follow  strict  rules  of  law  unless  it  be  a 
condition  of  the  submission  that  they  shall  do  so.    lb, 

6.  If  arbitrators  have  acted  in  good  faith,  neither  party  will  be  permitted 
to  avoid  the  award  by  showing  that  they  erred  in  judgment  as  to  the 
facts.    76. 

7.  Arbitrators  selected  by  reason  of  special  knowledge  or  skill  with  refer- 
ence to  the  matter  in  controversy,  so  that  it  is  manifest  that  the  parties 
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intended  to  rely  on  their  personal  information,  investigation  and  judg- 
ment, may  be  justified  in  refusing  altogether  to  hear  evidence.  Hall 
V.  Norwalk  Fire  ln$,  Co.,  106. 

8.  One  of  two  arbitrators,  to  whom  as  experts  was  submitted  the  ascer- 
tainment of  the  amount  of  loss  from  the  burning  of  an  insured  build- 
ing, inquired  for  his  own  information,  In  the  absence  of  the  parties, 
and  of  the  other  arbitrator,  as  to  the  prices  paid  for  labor  in  the  place. 
Held  not  a  reason  for  setting  aside  the  award,  unless  it  appeared  that 
the  party  complaining  was  prejudiced  or  the  decision  affected  thereby. 
16. 

9.  The  methods  of  an  arbitrator  in  reaching  his  conclusions  are  not  a 
proper  subject  of  inquiry.'    lb. 

ATTORNEY  AT  LAW. 
See  DBPosmoN,  1. 

BANE. 
The  defendant  and  others,  stockholders  of  a  joint  stock  manufacturing 
company,  in  1872,  desiring  to  obtain  loans  from  the  plaintiff  bank  for 
the  company,  gave  a  joint  and  several  guaranty  to  the  bank  for  the 
**  full,  prompt,  and  ultimate  "  payment  of  all  loans  made  by  the  bank 
to  the  company,  not  to  exceed  $15,000  outstanding  at  any  one  time, 
with  a  right  at  any  time  to  terminate  the  obligation  as  to  any  further 
loans  by  giving  written  notice  to  that  effect.  The  company  obtained 
discounts  at  the  bank  until  1888,  when  it  failed.  The  bank  was  organ- 
ized as  a  national  banking  association  under  the  act  of  Congress  of 
February  25th,  1868,  by  the  terms  of  which  its  existence  was  limited 
to  twenty  years  from  the  date  of  the  act,  which  act  was  iu  force  when 
the  guaranty  was  given.  Before  the  twenty  years  expired  on  the  24th 
of  February,  1883,  the  act  of  1882  was  passed,  by  which  the  bank,  by 
taking  certain  steps,  could  prolong  its  existence  for  a  second  term  of 
twenty  years.  These  steps  were  taken  in  January,  1883,  and  the  cor- 
porate existence  of  the  bank  was  extended  to  1903.  The  notes  held  by 
the  bank  at  the  time  of  the  failure  of  the  company  were  renewals  of 
notes  or  parts  of  notes  taken  by  the  bank  prior  to  February  25th,  1883. 
In  a  suit  on  th'e  guaranty  it  was  held — 1.  That  the  guarantors  could 
not  be  regarded  as  sureties  in  the  ordinary  sense,  with  the  rights  at- 
taching to  that  relation,  but  were  to  be  regarded  as  the  borrowers  of 
the  money.  2.  That  the  bank  remained  the  same  corporation  after  it 
entered  upon  its  extended  term  as  before,  and  was  therefore  the  corpo- 
ration that  the  guarantors  agreed  to  pay.  3.  That  as  the  notes  taken 
by  the  bank  after  that  time  were  renewals  of  notes  discounted  before, 
they  would  come  directly  within  the  terms  of  the  guaranty,  which  se- 
cured the  '*  full  and  ultimate  "  payment  of  all  loans.  Exchange  Bank 
V.  Oay,  224. 

BOROUGH. 
See  City,  1. 

BURDEN  OF  PROOF. 
See  Nkoligknce,  5. 

CHARGE  TO  JURY. 
J.  If  a  judge  refers  incorrectly  to  a  statute  or  decisions  of  another  state, 
it  is  of  no  consequence  if  he  gives  the  law  to  the  jury  correctly.    8taU 
V.  Kinkeady  173. 
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tent  in  all  cases,  and  in  solne  highly  ezx>edicnt,  for  the 
ly  to  discuss  the  evidence  but  to  express  its  opinion  upon 
ithout  however  directing  the  jury  how  to  find  the  facts; 
right  necessarily  limited  only  by  its  own  discretion.  Setchel 
478. 

1  its  charge  may  properly  comment  upon  the  evidence,  so 
comments  do  not  amount  to  a  direction  or  advice  to  the 
decide  the  question  of  fact  to  which  the  evidence  relates, 
ry,  625. 
8. 

M)mmon  council  of  a  city  can  legally  require  an  owner  of 
street  to  construct  a  sidewalk,  the  city  must  construct  the 
e  entire  width  at  the  proper  grade.  Tale  College  v.  City 
en,  1. 

\  wall  had  been  constructed  by  a  city  on  the  outer  line  of  a 
gh  flats,  but  needed  to  be  thoroughly  repaired  to  make  a 
dation  for  a  sidewalk^  and  the  common  council,  without 
e  wall,  ordered  a  sidewalk  made,  it  was  held  that  it  could 
sake  such  order.     76. 

'  of  the  adjoining  owner  in  such  a  case  is  either  to  appeal 
ier  and  get  it  set  aside,  or  to  remain  inactive,  and  on  the 
the  walk  and  attempting  to  collect  the  cost  of  it,  setting 
ility  of  the  order.     lb, 

in  such  a  case  the  adjoining  owner  repaired  the  wall  at  a 
se  and  constructed  the  sidewalk  upon  it,  it  was  held  that 
make  the  sidewalk  could  not  be  'regarded  in  law  as  a  re- 
I  part  of  the  city  to  repair  the  wall  at  its  expense,  and  that 
aer  could  not  recover  the  cost  of  it  from  the  city.  lb, 
equired  each  proprietor  to  construct  a  sidewalk  in  front  of 
d,  not  otherwise  describing  the  portion  of  the  walk  to  be 
b.  One  of  them  repaired  the  wall  and  constructed  the  walk 
about  forty  feet  beyond  the  established  harbor  line  toward 
leld  that  if  it  was  the  duty  of  the  city  to  have  repaired  the 
de  the  walk  along  this  space,  yet  the  party  doing  the  work 
!irded  as  having  done  it  voluntarily,  and  could  not  recover 
or  it.    Jb, 

nership  of  the  flats  below  high  water  mark,  even  though  a 
&d  been  put  upon  the  right  to  wharf  out,  was  a  sufficient 
for  the  order  to  construct  the  sidewalk.  lb. 
-equired  the  walk  to  be  laid  '*  to  the  acceptance  of  the  board 
^rks."  Held  that  the  fact  that  the  wall  was  repaired  by  the 
ner  with  the  knowledge  and  without  the  disapproval  of  the 
lot  sufficient  to  make  the  city  liable.  Jb, 
rities  of  a  borough  made  a  change  of  a  few  inches  in  the 
itreet,  and  ordered  the  plaintiff,  a  property  owner  on  the 
wer  a  sidewalk  which  he  had  already  constructed  of  con- 
curbing  and  gutter,  so  as  to  conform  to  the  changed  grade 
t.  He  neglected  to  obey  the  order,  and  the  authorities  of 
I,  under  a  provision  in  its  charter,  did  the  work.  In  a  suit 
lim  for  damages  for  breaking  up  the  old  walk  and  injuring 
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'  a  row  of  trees  aloog  the  walk,  it  was  held*— 1.  That  the  order  was  suf- 
ficiently definite  in  directing  the  i^aintiff  to  lower  his  walk  to  conform 
with  the  changed  grade  of  the  street,  and  that  it  was  not  necessary 
that  the  order  should  specify  the  number  of  inches  that  it  wal^  to  be 
lowered.  2.  That  the  authorities  of  the  borough,  having  the  right  to 
do  the  work  on  his  failure  to  obey  the  order,  were  not  answerable  for 
the  inevitable  consequences  to  his  property.  Ihirand  y.  Borough  cf 
AtMoniOy  70. 

9.  Whenever  the  authorities  of  a  municipality  determine  the  grade  of  a 
street,  they  determine  it  for  the  entire  space  that  had  been  subjected 
to  the  public  easement,  unless  there  is  an  express  exclusion  of  a  poi^ 

tion.    lb.  ,pr 

10.  The  charter  of  the  city  of  Bridgeport  gives  the  common  council  */' 
I>ower  to  lay  out  streets,  and  provides  for  a  notice  to  and  hearing  of  all 

parties  interested  in  any  proposed  lay-out.    It  then  provides  that  if,  | 

after  such  a  hearing,  the  council  shall  resolve  to  lay  out  the  street,  it  | 

shall  appoint  a  committee,  whose  duty  it  shall  be  to  make  such  lay-out 
and  report  their  doings  to  the  council,  with  a  survey  and  particular 
description  of  the  street  laid  out.  There  was  a  standing  committee  on 
streets  and  sidewalks  whose  duty  it  was  to  consider  and  recommend 
to  the  council  proper  action  with  regard  to  streets  and  sidewalks. 
Held — 1.  That  after  the  council  had  resolved  to  lay  out  a  street,  a  ref- 
erence to  this  standing  committee  as  a  special  committee  to  lay  out 
the  same,  was  a  compliance  with  the  requirements  of  the  charter. 
2.  That  a  resolution  of  the  council  that  the  street  '*  be  and  is  hereby  ^ 

ordered  extended  from  F.  Avenue  northerly  to  N,  Avenue,  V>  ^  fifty 
feet  in  width  and  to  be  in- accordance  with  red  lines  on  k  map  prepared 
etc" ;  and  ''  that  the  committee  on  streets  and  sidewalks  be  and  is 
hereby  appointed  a  special  committee  to  procure  and  report  a  survey 
and  particular  description  of  said  street,"  constituted  a  direction  to  the 
committee  to  lay  out  the  street,  as  well  as  to  procure  the  survey. 
Hough  V.  City  ofBHdgepwt,  200. 

11.  A  resolution  laying  out  the  street  having  passed  the  lower  house  of  / 
the  common  council  came  to  the  board  of  aldermen.  By  law  it  was  j 
necessary  to  the  validity  of  the  lay-out  that  the  aldermen  should  con-  I . 
cur  in  passing  it.  They  indefinitely  postponed  the  resolution  and  at  a  ; 
later  meeting  rescinded  that  action  and  passed  the  resolution.    Held 

to  be  a  legal  concurrence.    26.  i 

See  MiSDBMBANOB,  1.  I 

CIVIL  PROCEEDING  IN  CRIMINAL  FORM. 

See  EviDENGB,  14. 
CONDITIONAL  SALE. 

1.  When  a  commercial  correspondent  advances  money  for  the  purchase 
of  property  and  takes  possession  of  it,  either  actual  or  symbolical,  he 
becomes  the  owner  of  it,  although  the  advancement  was  made  and  the 
property  purchased  at  the  request  and  for  the  ultimate  use  and  profit 
of  another,  and  there  is  an  agreement  to  transfer  title  to  that  other 
upon  the  performance  of  certain  conditions  and  the  ownership  was 
taken  solely  for  the  protection  of  the  advancement.  New  Haven  Wire 
Co,  Cases,  862. 

2.  An  agreement  for  a  conditional  sale,  in  the  absence  of  fraud,  is  valid. 
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as  well  against  third  persons  as  against  tbe  parties;  and  this  althodgh 
the  delivery  is  accompanied  by  permission  to  sell  the  property  as  that 
of  the  original  vendor  and  hold  the  proceeds  for  him.  And  the  con- 
dition may  be  not  only  that  the  vendee  shall  pay  the  price  of  the  prop- 
erty, but  any  other  indebtedness  of  his  to  the  vendor.  To  the  validity 
of  the  transaction  it  is  only  requisite  that  it  shall  be  one  of  good  faith 
and  not  a  cover  for  a  pledge.  Neto  Uaven  Wire  Co.  Cases,  352. 
3.  The  New  Haven  Wire  Co.,  a  manufacturing  corporation  of  this  state, 
desiring  to  buy  iron  rods  in  Germany  for  conversion  into  wire  at  its 
factory  here,  made  an  arrangement  with  B  A  Co.,  bankers  and  com- 
mercial correspondents  in  England,  under  which  it  was  to  draw  upon 
them,  upon  time,  and  upon  certain  conditions,  for  the  cost  of  the  rods; 
and  in  consideration  of  their  agreement  to  accept  such  drafts,  the  Wire 
Co.  executed  a  written  agreement  to  pay  them  a  commission,  and  to 
furnish  sufQcient  funds  in  London  to  meet  the  payment  of  the  bills, 
and  that  all  rods  and  the  proceeds  thereof  for  the  cost  of  which  bills . 
should  be  drawn,  should,  with  the  bills  of  lading,  be  and  were  sold 
and  transferred  to  B  &  Co.  (subject  to  its  right  to  acquire  title  to  the 
same  by  complete  performance  of  its  contract)  as  collateral  security  for 
the  payment  of  the  particular  bills  drawn  therefor  and  of  any  other 
sums  which  might,  at  the  time  of  making  such  payment,  be  owing  by 
the  Wire  Co.  to  B  &  Co.  A  bill  of  lading  and  a  consular  invoice  of 
each  lot  of  rods,  when  shipped  from  Germany  to  New  York,  were 
taken  in  the  name  or  to  the  order  of  B  <&  Co.  and  delivered  to  them. 
The^  then  accepted  for  the  cost,  and  the  Wire  Co.  sold  the  acceptance 
U  ^  and  paid  for  the  rods  with  the  proceeds.    Held  that  B  <&  Co.  became 

L\  the  absolute  owners,  with  possession,  of  each  lot  of  rods  on  shipboard, 

^  ,  under  an  agreement  to  sell  and  deliver  them  to  the  Wire  Co.  on  per- 

fom^ance  by  it  of  the  stipulated  conditions.    lb, 
?  4.  When  a  particular  lot  of  rods  arrived  in  New  York  B  &  Co.  delivered 

/  the  bill  of  lading  and  the  consular  invoice  to  the  Wire  Co.,  upon  the 

delivery  by  it  to  them  of  a  written  receipt  therefor,  in  which  it  ac- 
knowledged that  it  received  the  rods  from  B  &  Co.  and  agreed  to  hold 
them  in  trust  for  them  and  as  their  property  and  subject  to  their  order; 
with  liberty  however  to  sell  the  same,  provided  that  in  case  of  sale  it 
should  forthwith  account  for  and  pay  over  the  proceeds  to  B  &  Ca; 
which  it  agreed  to  do;  such  proceeds  to  belong  to  them  and  not  to  it, 
and  the  rods  to  be  held  for  them  as  security  under  the  terms  of  the 
agreement  executed  by  it  in  consideration  of  the  granting  of  the  letter 
of  credit  by  B  &  Co.  Held,  there  being  no  claim  of  fraud,  that  the 
transaction  was  a  sale  and  delivery  of  a  specified  lot  of  rods  to  the  Wire 
Co.,  upon  condition  precedent  that  it  siiould  repay  to  B  &  Co.  the 
amount  of  the  acceptance  which  imported  that  particular  lot  of  rods, 
together  with  all  other  sums  which,  at  the  time  of  payment  of  such 
acceptance,  should  be  actually  due  from  and  payable  by  it  to  B  &  Co. ; 
and  that  B  &  Co.  continued  to  be  the  absolute  ownera  of  such  rods 
until  the  Wire  Co.  should  acquire  title  by  full  performance  of  these 
i  conditions.    lb, 

6.  Held  also,  that  if  the  Wire  Co.  exercised  its  power  to  sell  rods  thus 
\  j  conditionally  placed  in  its  possession  before  acquiring  absolute  owner- 

'  t  ship,  the  purchaser  acquired  title  even  if  he  had  knowledge  of  the  con- 
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dition.  Also  that  if,  before  acquiring  absolute  title,  the  Wire  Co. 
converted  the  rods  into  wire  and  sold  the  same,  and  neglected  to  pay 
over  the  proceeds  to  B  <&  Co.,  and  mingled  the  same  undistinguishably 
with  and  used  them  as  its  own  money,  B  &  Ca  became  its  creditors 
for  the  several  amounts,  without  Uen  or  priority.  New  Haven  Wire 
Work$  Cases,  352. 

6.  In  the  month  of  June  the  Wire  Co.  procured,  through  the  credit  of 
B  A  Co.  under  the  arrangement  before  stated,  certain  specified  lots  of 
rods  upon  the  same  conditions,  the  acceptance  importing  which  fell  due 
in  August  following.  In  July  the  Wire  Co.  received  through  the  credit 
of  B  &  Co.  other  specified  lots  of  rods,  upon  similar  conditions,  with 
leave  to  sell  the  same  as  the  property  of  B  <&  Co. ;  the  proceeds  to  be 
immediately  paid  over  to  them.  In  the  same  month  the  Wire  Co.  sold 
the  same  and  mingled  the  proceeds  with  and  used  them  as  its  own 
funds.  In  August  the  Wire  Co.  paid  the  acceptances  importing  the 
rods  delivered  to  it  in  June,  but  did  not  pay  B  A  Co.  the  money  re- 
ceived by  it  for  the  rods  sold  In  July.  Held  that  there  was  a  matured 
indebtedness  from  the  Wire  Co.  to  B  <&  Co.  by  reason  of  the  receipt 
and  retention  of  the  money  in  July,  tlie  omission  to  pay  which  in  Au- 
gust prevented  it  from  acquiring  title  to  the  rods  delivered  to  it  in  June 
by  paying  the  acceptance  importing  them.    Ih, 

7.  The  Kew  York  Wire  Spring  Co.  Was  organized  as  a  corporation  under 
the  laws  of  this  state  in  1884,  some  time  after  the  organization  of  the 
New  Haven  Wire  Co.  The  latter  company  subscribed  for  and  held 
half  its  capital  stock  through  a  trustee  who  was  the  secretary  and  a  di- 
rector of  both  corporations;  the  rest  of  the  stock  was  held  by  two  in- 
dividuals. No  cash  was  paid  upon  the  subscriptions;  checks  were 
deposited  with  its  treasurer  for  twenty  per  cent,  thereof,  but  were 
never  paid.  No  advertisement  was  published  and  no  certificate  of  its 
organization,  as  required  by  law,  was  filed  with  either  the  town  clerk 
or  the  secretary  of  the  state  until  June  1885.  In  the  meantime  some 
business  was  transacted  in  the  name  of  the  corporation.  It  was  found 
that  the  organization  was  made  in  good  faith,  in  the  belief  that  it  could 
profitably  manufacture  goods  differing  from  those  made  by  the  Wire 
Co.  In  June,  1885,  the  Wire  Co.  received,  through  the  credit  of  B  & 
Co.,  a  certain  lot  of  rods  under  the  arrangement  and  upon  the  condi- 
tion before  stated,  the  Wire  Co.  to  have  the  right  to  sell  the  rods  as  the 
property  of  B  ArCo.,  paying  over  the  proceeds  to  them  as  soon  as  re- 
ceived. The  Wire  Co.  sold  this  lot  of  rods  to  the  Wire  Spring  Co.  At 
the  time  of  the  sale  the  rods  were,  and  after  it  remained,  in  the  posses- 
sion of  custom  house  officials,  held  for  the  payment  of  a  duty  thereon. 
Held — 1.  That  if  the  Wire  Spring  Co.  was  not  a  legal  corporation  the 
members  composing  it  l)ecame  a  partnership  under  that  name,  having 
no  identity  with  the  Wire  Co.  and  capable  of  contracting  with  it,  and 
that  the  sale,  being  made  in  good  faith,  was  therefore  a  valid  one. 
2.  That  a  change  of  the  location  of  the  rods  was  not  necessary  to  make 
the  sale  good  as  to  creditors.  3.  But  that,  the  sale  being  valid  between 
the  parties,  no  delivery  was  necessary  as  against  B  &  Co.,  because  they 
were  not  claiming  in  their  character  as  creditors  of  the  Wire  Co.  but 
as  owners  of  the  rods.  4.  That  the  receiver  of  the  Wire  Co.  could  not 
attack  the  sale  in  behalf  of  the  creditors  of  the  Wire  Co.  on  the  ground 
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of  retention  of  possession,  because  the  sale  was  not  of  its  own  property 
by  the  Wire  Co.,  but  of  the  property  of  B  &  Co.  which  it  was  author- 
ized to  sell.    New  Haven  Wire  Works  Co.  Cdeea,  S52. 

8.  Other  foreign  bankers  and  commercial  correspondents  had  in  the  same 
manner  by  their  credit  procured  for  the  Wire  Co.  Iron  rods  of  the 
same  description  as  those  procured  through  the  credit  of  B  <&  Co.,  dur^ 
ing  the  same  period  and  up<m  like  conditions,  which  were  in  its  pos- 
session unsold  at  its  insolvency,  and  went  into  the  hands  of  the  receiver 
and  were  claimed  by  him.  The  bankers  severally  brought  suit  for  the 
recovery  of  the  rods  to  which  they  were  entitled.  There  were  not 
enough  to  satisfy  the  claims  of  all;  there  were  no  marks  by  which  the 
several  ownerships  could  be  determined,  and  the  Wire  Co.  had  mingled 
them  in  confusion,  while  no  claimant  was  able  to  make  proof  as  to  the 
amount  of  his  contribution  to  the  mass.  Held  that,  as  the  cases  stood, 
no  judgment  could  be  rendered  in  favor  of  any  one  claimant,  as  against 
the  others,  fur  a  portion  of  the  rods.    lb, 

9.  The  plaintiff,  a  wholesale  liquor  dealer  in  New- York,  sold  to  C,  a  re- 
tail liquor  dealer  in  this  state,  a  quantity  of  liquors,  under  an  agree- 
ment that  the  title  to  them  should  remain  in  the  plaintiff  until  they 
were  fully  paid  for,  but  that  C  might  sell  them  to  his  customers  in  the 
course  of  his  business,  and  in  case  any  were  so  dis{>osed  of  before  full 
payment  was  made  he  should  pay  the  plaintiff's  agent  for  the  portion 
sold  at  his  first  call  upon  him  thereafter,  and  that  the  plaintiff  would 
enforce  the  condition  of  the  sale  only  against  the  portion  undisposed 
of.  C  was  alsO)  on  receiving  the  liquors,  to  give  his  acceptance  of  the 
plaintiffs  draft  on  time  for  the  price.  Held,  in  a  suit  against  a  cred- 
itor of  C,  who  attached  the  liquors  as  his  property,  that  the  sale  was  a 
conditional  one,  and  that  the  title  was  in  the  plaintiff  at  the  time  of 
the  attachment.    Mack  v.  Story,  407. 

CONFUSION  OF  GOODS. 

See  Conditional  Sale,  8. 
CONSIDERATION. 

1.  Where  there  is  a  legal  consideration  for  a  contract  the  court  will  not, 
in  the  absence  of  fraud,  inquire  into  its  adequacy.  Clark*8  Appeal 
from  Commiseionera,  565. 

2.  8,  wlio  was  an  unmarried  man  and  in  very  poor  health,  had  made  his 
home  at  intervals  with  B,  who  was  a  relative  and  poor,  paying  an 
agreed  price  per  week  for  his  board  when  there.  He  had  some  lauded 
property  and  live  stock,  but  little  money.  While  there  both  B  and  his* 
wife  rendered  him  various  small  services,  particularly  in  the  care  of 
him  when  ill,  and  he  stated  to  them  that  he  should  compensate  them 
for  it,  and  they  expected  him  to  do  so.  About  two  months  before  his 
death  he  came  to  the  house  and  requested  B  to  draw  a  note  for  $700 
payable  to  B,  which  he  did,  and  he  examined  and  signed  it  and  deliv- 
ered it  to  B,  stating  that  he  desired  them  to  have  it  for  what  they  had 
done  for  him;  that  if  he  got  well  he  should  want  it  back,  but  If  he  died 
they  were  to  have  it.  The  note  remained  in  JB*s  hands  till  the  death 
of  8.  There  was  no  claim  that  there  had  been  any  fraud  in  procuring 
it.  Held  that  the  note  had  a  valid  and  sufficient  consideration,  and 
that  B  was  entitled  to  recover  the  amount  of  it  from  8*8  estate.    lb. 
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1  to  recover  certain  rent  paid  in  advance,  the  difference  between  the 
t  agreed  to  be  paid  and  the  value  of  the  term,  and  such  special  dam- 
s  as,  under  the  rule  above  stated,  he  might  show  that  he  was,  in 
circumstances,  entitled  to.  4.  That  such  expenses  as  the  plaintiff 
;  incurred  in  preparing  to  occupy  the  premises,  after  he  had  been 
>rmed  that  the  tenant  in  possession  refused  to  surrender  them,  were 
irred  in  bad  faith,  and  could  not  be  recovered;  and  that  they  could 
be  recovered  in  any  case  if  they  were  unreasonable.  Cohn  v.  Ifor- 
,480. 
3N  JUDGMENT. 

UDGMKNT,  1. 

SED  PERSON  (MEMORANDA  OF).      . 
[emobanda  of  Deceased  Person. 
ATION. 

fe  M  owned  in  fee  a  tract  of  land  on  the  seashore,  and  laid  it  out  in 
age  lots,  bounded  on  one  side  upon  the  water  and  on  the  inside 
n  an  elliptical  half  acre  with  a  drive-way  around  it,  which  was 
•ked  "  Park"  upon  a  map  which  they  procured  to  be  made.  They 
I  a  large  number  of  lots  to  the  plaintiffs  and  others,  and  in  the  ne- 
ations  called  attention  to  the  map,  and  stated  that  the  part  marked 
Eirk"  was  not  to  be  sold  but  to  be  kept  open  for  all  the  lot-owners; 
the  purchasers  took  the  lots  upon  the  inducement  of  these  repre- 
Nations  and  paid  a  greater  price  on  account  of  them.  The  plaintiffs 
erected  cottages  on  the  lots  so  purchased  by  them.  All  the  deeds 
tained,  in  addition  to  a  description  of  the  lot  conveyed,  a  reference 
he  map  as  to  be  placed  on  file  in  the  town  clerk's  ofBce;  and  the 
)  was  soon  after  placed  on  file  there.  The  lot  marked  ** Park"  was 
r wards  sold  to  W,  who  knew  all  the  facts.  In  a  suit  by  the  plaint- 
fof  an  injunction  against  the  erection  of  buildings  on  this  lot  by  W, 
rhich  Jf  O  &  Jtf  were  also  made  defendants,  it  was  held.  1.  That 
knowing  of  the  agreement  with  the  plaintiffs  when  he  purchased, 
Id  have  no  greater  rights  than  J^O  &  M  would  have  had.  2.  That 
representations  made  by  the  latter  as  to  the  space  to  be  kept  for 
irk,  were  not  merged  in  the  later  written  contract  of  the  deeds. 
That  if  it  were  so,  the  deeds,  by  their  reference  to  the  map,  made  it 
nseparablepartof  the  description  of  the  property  conveyed.  4.  That 
statute  (Gen.  Statutes,  §  81),  which  provides  that  where  a  map  is 
I  in  the  town  clerk* s  office  and  referred  to  in  a  deed,  it  shall  be 
Bed  part  of  the  deed,  is  merely  declaratory  of  the  common  law. 
?hat  the  declarations  of  the  grantors  were  admissible,  independently 
he  deeds,  to  prove  a  dedication  of  the  park.  6.  That  it  was  no  ob- 
ion  that  the  plaintiffs  had  not  alleged  a  dedication  in  their  com- 
nt.  They  had  alleged  all  the  facts  relied  on,  and  it  was  not  necessary 
liege  their  legal  effect.  7.  That,  besides  this,  the  representations 
he  grantors  operated  as  an  estoppel  against  their  denial  that  the 
I  in  question  was  a  park,  independently  of  their  effect  as  evidence 
dedication.  8.  That  the  declarations  of  one  of  the  joint  grantors 
e  admissible  to  affect  the  others.  9.  And  that  they  were  admissi- 
sigainst  TT  their  grantee,  as  he  took  his  deed  after  the  declarations 
e  made.  10.  That  a  declaration  of  one  of  the  grantors  before  tlie 
!s  were  given,  not  made  in  the  presence  of  the  plaintiffs,  that  he 


Digitized  by  VjOOQIC 


^^■* 


INDEX.  609 

did  not  intend  to  dedicate  the  piece  for  a  park  unless  the  lot-owners 
would  buy  it  for  that  purpose,  was  not  admissible  against  the  plaintiffs, 
because,  while  such  declarations  might  be  admissible  to  rebut  a  pre- 
sumption of  a  dedication  from  user,  yet  here  the  dedication  was  an  ex- 
press one,  which  had  its  origin  in  the  sale  of  the  lots  to  the  plaintiffs, 
and  the  grantors  were  estopped  from  denying  the  dedication.  Pierce 
T.  BobertB^  31. 
DEED. 

1.  In  cases  of  ambiguity  in  the  description  of  land  in  a  deed  the  practical 
construction  placed  upon  it  by  the  parties  in  interest  for  a  long  time  is 
always  most  significant  and  often  controlling.    B<xymond  v.  Nash,  447. 

2.  Courses  and  distances  in  a  description  must  yield  to  fixed  monuments. 
Jb. 

3.  And  one  parcel  of  land  may  be  a  monument  to  determine  the  boundary 
and  limit  of  another.    Ih, 

4.  Where  known  and  fixed  monuments  mentioned  in  a  deed  do  not  agree, 
so  that  the  boundary  line  caimot  pass  through  all  of  them,  some  must 
be  disregarded,  and  it  is  the  duty  of  the  triers  to  decide  which.  FiU- 
gerald  v.  Brennany  611. 

DEFECTIVE  COPY  LEFT  IN  SERVICE. 

1.  In  a  suit  brought  before  a  justice  of  the  peace  the  return  day  was  the 
second  day  of  February,  but  the  copy  left  with  the  defendant  in  service 
was  so  badly  written  that  he  could  not  tell  whether  the  figure  was 
••2d'*  or  **3d."  The  third  however  was  Sunday,  and  the  defendant 
could  easily  have  ascertained  the  day  intended  by  a  careful  reading  of 
the  whole  copy  or  by  inquiry  of  the  officer  or  the  magistrate.  Held  that 
the  defendant  was  bound  to44ike  reasonable  meastires  to  ascertain  the 
day  intended.     Woods  v.  BrzezinskU  471. 

2.  The  defendant  did  not  appear  on  the  return  day  and  judgment  was  ren- 
dered against  him  by  the  justice  upon  default.  Upon  a  suit  brought 
by  him  for  an  injunction  against  the  levy  of  the  execution  issued  on 
the  judgment,  it  was  held  that  it  ought  not  to  be  granted.    lb, 

DEPOSITION. 
There  was  appended  to  a  deposition  the  following  agreement  signed  by 
the  adverse  counsel:  '*It  is  agreed  that  the  above  may  be  used  in  evi- 
dence, subject  to  the  objections  noted."  When  the  deposition  was 
read  in  evidence  objection  was  made  by  the  adverse  counsel  to  a  part  of 
it,  to  which  no  objection  was  noted  upon  it,  and  the  court  ruled  that 
part  of  it  out.  Held — 1.  That  the  attorney  had  authority  as  such  to 
make  the  stipulation.  2.  That  it  was  sufficient  to  cover  and  render 
admissible  any  inadmissible  matter  in  the  deposition  to  which  an  ob- 
jection had  not  been  noted.  Erwin  v.  English^  662. 
DYING  DECLARATION. 

See  EviDRNCE,  11. 
ISNTRIES  of  DECEASED  PERSONS. 

b'ee  Account  Book,  1-3. 
ESTOPPEL  IN  PAia 
1.  A  manufacturing  corporation  being  financially  embarrassed,  its  stock- 
holders applied  to  F,  a  man  of  means  and  business  experience,  to  take, 
in  consideration  of  a  large  amount  of  the  stock  to  be  transferred  to  him, 
the  management  of  the  business,  securing  the  outstanding  notes  of  the 
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company  by  his  personal  Indorsement.  F»  for  the  purpose  of  ascer- 
taining the  amount  of  the  company  debts  with  reference  to  his  action, 
applied  to  the  different  creditors  for  a  statement  of  their  claims,  and 
among  others  to  the  8.  A  L.  Bank,  whose  president  stated  its  claim  to 
be  $17,000,  which  agreed  with  a  statement  previously  furnished  him  by 
the  company.  The  bank  had  at  the  time  notes  amounting  to  $29,000, 
made  by  the  president  of  the  company  in  his  own  name  and  secured  by 
certain  collaterals,  which  notes  had  been  protested.  The  president  of 
the  bank  knew  of  these  notes,  but  did  not  regard  the  company  as  liable 
upon  them,  and  acted  in  good  faith  in  the  matter.  F decided  to  under- 
take the  management  of  the  business  of  the  company  and  procured  an 
extension  of  all  its  liabilities  upon  his  indorsement  of  the  paper.  The 
company  however  did  not  succeed  and  finally  went  into  insolvency. 
The  bank  then  presented  the  $29,900  claim  against  its  estate,  and  the 
claim,  after  a  trial,  was  allowed.  F  had  known  nothing  of  it  until 
shortly  before  the  company  failed,  and  the  discovery  of  the  claim  was 
a  reason  for  the  company's  going  into  insolvency.  The  estate  was  able 
to  pay  but  a  small  dividend.  The  liabilities  assumed  by  F  for  the 
company  were  about  $200,000.  He  brought  a  petition  to  the  court  of 
probate  asking  for  a  decree  that  the  claim  of  the  bank  for  the  $29,900 
should  be  postponed  to  his  own  claim.  The  probate  court  denied  the 
petition,  and  the  case  was  carried  by  appeal  to  the  Superior  Court. 
Held — 1.  That  the  bank  was  equitably  estopped,  as  against  F,  from 
presenting  that  part  of  its  claim  against  the  estate  of  the  company. 
2.  That  the  probate  court  had  power  to  enforce  this  equity  in  its  order 
for  the  payment  of  the  dividends  upon  the  claims  allowed.  8.  That  as 
the  bank  was  entitled  to  a  full  dividend  on  this  claim  as  against  all  the 
other  creditors,  the  dividend  was  to  be  reckoned  on  a  total  indebtedness 
including  this  claim,  and  then  F  was  to  receive  whatever  additional 
dividend  his  claim  would  have  received  ff  this  claim  had  not  been  in- 
cluded, the  amount  so  added  to  F's  dividend  being  taken  from  the 
bank's  dividend  on  this  claim;  the  equity  between  Fand  the  bank  be- 
ing thus  settled  without  disturbing  the  dividends  on  the  other  claims 
allowed.     Chasers  Appeal  from  Probate,  236. 

2.  Where  a  person  makes  a  representation  to  another  with  knowledge 
that  the  latter  will  act  upon  it  and  with  intent  that  he  should  do  so, 
and  the  latter  acts  upon  it  and  is  subjected  thereby  to  loss,  it  is  not 
enough  that  the  person  making  the  representation  believed  it  to  be 
true,  if  in  due  discharge  of  his  duty  he  ought  to  have  known  or  to  have 
ascertained  the  fact.    lb. 

8.  An  estate  was  given  by  will  to  the  wife  of  If,  who  was  the  testator's 
daughter,  for  her  life,  with  remainder  to  her  children,  and  M  and 
another  were  made  executors.  The  executors  invested  a  portion  of  the 
funds  of  the  estate  in  the  stock  of  a  certain  joint-stock  corporation 
and  intended  to  have  the  stock  transferred  to  3f  as  trustee,  but  by  mis- 
take it  was  transferred  and  a  certificate  made  to  M  individually.  While 
the  stock  thus  stood  in  M^s  name  it  was  attached  by  one  of  his  credi- 
tors. In  a  suit  by  3f  as  trustee  for  his  wife  for  an  injunction  against 
the  sale  of  the  stock  by  the  oflScer  on  the  execution,  in  which  it  was 
found  that  M  held  the  stock  as  such  trustee,  and  in  which  It  was 
claimed  by  the  defendant  that  Jf  by  his  conduct  with  r^;ard  to  the 
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stock  since  the  transfer  had  estopped  himself  from  claiming  it  as  trus- 
tee, it  was  held— 1.  That  the  fact  that  the  t^ife  of  M  did  xiot  own  the 
stock,  but  only  the  income  from  it,  could  not  have  the  effect  in  law  to 
prevent  his  being  her  trustee  in  respect  to  the  stock  during  her  life. 
2.  That  the  mere  fact  that  the  stock  stood  in  M*8  name  did  not  make 
it  liable  to  attachment  by  his  creditors;  and  that  it  clearly  would  not 
be  so  as  to  creditors  who  had  not  been  misled  by  the  fact,  or  who  were 
advised  as  to  the  true  state  of  the  title.  8.  That  as  to  the  estoppel, 
the  question  was  not  whether  M  was  estopped  by  his  acts  from  denying 
as  trustee  that  the  stock  was  owned  by  him  individually,  but  whether 
his  wife  was  estopped  by  his  acts.  4  That  a  suit  at  law  for  the  value ' 
of  the  stock  was  not  such  an  adequate  remedy  at  law  as  to  exclude 
equitable  jurisdiction.  Howry  v.  Huniokins^  458. 
4.  It  Being  provided  by  statute  (Gen.  Statutes,  §  2708,)  that  a  husband 
may  not  sell  pro^rty  of  his  wife  held  by  him  as  statutory  trustee,  un- 
less she  joins  in  a  written  conveyance  of  it,  it  is  difficult  to  see  how 
her  title  can  be  lost  by  means  of  an  estoppel  against  her  will.  lb, 
EVIDENCE. 

1.  Photographic  views  of  the  scene  of  an  accident  are  admissible  in  evi- 
dence as  a  correct  representation  of  the  place.  Any  difference  that 
arises  from  the  views  being  taken  at  a  different  season  of  the  year  can 
be  explained.    By  son  v.  N,  York  A  N.  Eng,  R.  B,  Co.,  10. 

2.  In  a  suit  to  recover  possession  of  real  estate  the  defendant,  who  was  a 
sister  of  the  plaintiff,  claimed  that  he  agreed  to  allow  her  to  occupy 
the  premises  during  her  life,  on  condition  that  she  would  take  care  of 
their  mother  during  her  life;  and  that  upon  this  agreement  she  and 
her  husband  had  removed  from  Long  Island,  where  they  lived  with  his 
father,  and  had  gone  into  the  occupancy  of  the  premises,  and  had  there 
taken  care  of  her  mother  while  she  lived.  She  testified  to  these  facts, 
and  was  then  asked  by  her  counsel — **What  arrangement  had  your 
husband  made  with  his  father  as  to  remaining  on  Long  Island,  which 
was  afterwards  brought  to  the  plaintiff's  notice?"  Held  to  be  inad- 
missible as  irrelevant.    Fen^or  v.  Brown,  60. 

8.  E  testified  as  a  witness  to  a  certain  matter  which  she  had  heard  and  to 
another  matter  of  which  she  had  personal  knowledge.  The  judge  in 
his  charge  said — "  Hearsay  evidence,  such  as  that  of  E,  is  of  no  value." 
Held  that,  as  the  judge  did  not  state  what  part  of  her  testimony  was  to 
be  disregarded  as  hearsay,  and  spoke  of  her  testimony  genei*ally,  the 
jury  might  have  been  misled  into  a  disregard  of  all  her  testimony,  and 
that  it  was  error.     lb, 

4.  A  record  of  a  former  suit  by  the  defendant  against  the  plaintiff  was  in- 
troduced in  evidence  by  the  plaintiff  for  the  purpose  of  showing  that 
she  then  made  a  different  claim  as  to  his  agreement  from  that  now 
made.  The  judge  in  his  charge  said—'*  The  record  has  been  admitted 
in  evidence  and  you  will  take  it  and  from  an  examination  determine 
what  claims  were  made  in  that  case  and  just  what  the  decision  of  the 
court  was  upon  them."  Held  that,  as  the  judgment  in  that  case  had 
no  relation  to  the  present  suit  and  the  record  was  admissible  only  to 
show  that  the  defendant  claimed  a  different  agreement  from  the  one 
now  claimed,  the  judge  should  have  called  the  attention  of  the  jury  to 
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what  the  record  did  prorie,  and  that  it  was  error  to  commit  the  matter 
to  the  jury  in  the  way  in  which  it  was  done.  Bengar  v.  Brawn,  60. 
6.  The  judge  said  in  his  charge—'*  If  the  defendant  offers  hut  one  wit- 
ness to  prove  her  claimed  contract,  and  this  is  denied  foy  the  plaintiff, 
and  there  are  no  other  circumstances  and  no  other  evidence  to  sustain 
her  testimony,  then  she  has  failed  to  make  out  her  case  by  a  prepon- 
derance of  evidence."    Held  to  be  error.    26. 

6.  If  the  jury  believe  the  statement  of  a  single  witness,  there  is  no  rule  of 
law  forbidding  them  to  found  their  verdict  upon  it,  though  the  wiiness 
may  stand  alone  and  his  testimony  be  opposed  to  that  of  others.    Bt. 

7.  On  an  indictment  for  murder  a  policeman  who  had  the  piisoner  in 
charge  immediately  after  the  homicide,  testified  to  a  confession  of  his 
guilt  made  at  the  time.  The  counsel  for  the  prisoner  on  cross-examina- 
tion as'ked  him  if  he  was  familiar  with  the  effect  of  liquor  upon  those 
who  drank  it  to  excess,  and  was  proceeding  to  suppose  a  case,  when, 
on  objection  of  the  state's  attorney,  the  court  ruled  out  the  inquiry. 
Held,  on  appeal  by  the  prisoner  after  a  conviction — 1.  That  an  inquiry 
by  the  prisoner's  counsel  as  to  his  actual  condition  in  respect  to  intox- 
ication at  the  time  he  made  the  confession,  would  have  been  proper. 

2.  But  that  the  questions  put  were  proper  onfy  for  an  expert  in  such  a 
matter,  and  had  no  relation  to  the  actual  condition  of  the  prisoner. 

3.  That  no  claim  having  been  made  in  the  court  below  that  the  pur- 
pose of  the  inquiry  was  to  ascertain  the  actual  condition  of  the  prisoner 
at  the  time,  it  could  not  now  be  claimed  that  the  questions  were  asked 
for  such  a  purpose.     State  v.  Swift,  496. 

8.  The  defense  offered  the  testimony  of  the  mother  and  sister  of  the  pris- 
oner, that  he  had  from  time  to  time  before  the  homicide  said  to  them 
that  he  was  greatly  attached  to  his  wife,  who  was  the  person  killed  by 
him.    Held  to  be  inadmissible.    B>. 

9.  The  sister  of  the  prisoner  having  testified  that  his  relations  with  her 
mother  and  herself  were  pleasant,  was  asked  on  cross-examination 
whether  her  mother  and  she  had  not  gone  to  the  prosecuting  attorney 
of  the  city,  to  request  him  to  write  the  prisoner  a  letter  telling  him 
not  to  come  home.  She  replied  that  it  was  so.  The  attorney  for  the 
state  then  requested  of  the  prisoner's  counsel  the  production  of  the 
letter  and  offered  to  wait  for  it  to  be  procured.  Held  that,  the  letter 
not  being  produced,  and  there  being  no  requeipt  for  time  to  get  it,  its 
contents  might  be  stated  by  a  person  to  whom  the  prisoner  read  it. 
2&. 

10.  And  held  that  the  matter  was  admissible  as  tending  to  contradict  the 
testimony  of  the  mother  and  sister  as  to  the  prisoner's  friendly  rela- 
tions with  the  family.    B>, 

11.  A  statement  of  the  wife  was  offered  in  evidence  as  her  dying  dec- 
laration, with  proof  that  she  was  in  a  dying  condition,  and  was  re- 
ceived without  objection.  Afterwards  the  testimony  of  a  Catholic 
priest  was  offered  to  show  that  before  the  declaration  he  administered 
to  her  the  last  rites  of  the  church ;  the  evidence  being  offered  to  show 
that  she  was  conscious  of  being  near  death.  Held — 1.  That  it  was 
strong  evidence  to  prove  her  knowledge  that  she  was  in  a  dying  condi- 
tion. 2.  That  it  made  no  difference  that  sufficient  evidence  of  this 
had  already  been  introduced  and  that  the  declaration  had  been  ad- 
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mitted  without  objection,  the  state  having  the  right  to  accumulate 
evidence  on  tlie  point.  8.  That  it  made  no  difference  that  the  evidence 
was  received  after  the  proof  of  the  dying  declaration,  as  the  order  in 
which  evidence  sliould  be  received  was  a  matter  within  the  discretion 
of  the  court    State  v.  Swift,  406. 

12.  The  fact  that  a  party  in  possession  of  land  has  paid  the  taxes  upon 
it,  is  admissible  as  evidence  that  he  was  holding  the  land  under  a 
claim  of  right.     ITren  v.  Parker,  629. 

13.  And  the  testimony  of  the  assessor  who  made  the  ftssessment  upon  an 
actual  view  of  the  land,  is  admissible  to  show  that  this  precise  land  had 
been  assessed  to  him  and  that  the  tax  he  paid  was  laid  upon  it.    lb. 

14.  It  is  provided  by  Gen.  Statutes,  §  3402,  that  every  person  who  shall 
unlawfully  neglect  to  support  his  wife  and  children  shall  be  sentenced 
to  hard  labor  for  not  more  than  sixty  days  in  the  worlchouse  or  jail, 
but  that  the  court  may,  in  lieu  of  the  penalty,  accept  a  bond  with 
surety  that  he  will  furnish  such  support.  In  a  prosecution  under  the 
statute  for  neglect  to  support  a  wife,  it  was  held — 1.  That  the  pro- 
ceeding was  a  criminal  one,  and  not  a  civil  one  in  a  criminal  form. 
2.  That  the  complaint,  which  charged  the  defendant  with  unlawfully 
neglecting  and  refusing  to  support  his  wife,  was  sufficient,  without  an 
averment  of  the  marriage.  3.  That  the  marriage  might  be  proved  by 
the  testimony  of  the  wife  and  by  that  of  any  competent  persons  who 
witnessed  the  ceremony,  and  that  the  defendant's  acknowledgment  of 
the  fact  was  admissible  against  him.  4.  That  the  marriage  certificate 
was  admissible  as  original  evidence.  6.  That  cohabitation  as  man  and 
wife  raised  a  presumption  of  a  legal  marriage  and  was  evidence  from 
which  a  jury  might  find  an  actual  marriage.  6.  That  the  adultery  of 
the  wife,  if  proved,  was  a  sufficient  defense  against  the  charge  of  neg- 
lecting to  support  her.  7.  That  the  defendant  was  not  bound  to  prove 
the  adultery  beyond  a  reasonable  doubt,  but  only  by  the  preponder- 
ance of  evidence  that  is  sufficient  to  establish  a  fact  in  a  civil  case. 
State  V.  Schweitzer,  532. 

See  Account  Book,  2;  Conspibact,  1-5;  Dedication,  1;  Deposi- 
tion, 1 ;  Husband  and  Wife,  1 ;  Judgment,  1 ;  Will,  8, 12, 16. 
EXECUTION. 

1.  Where  a  first  execution  is  found  to  be  so  defective  as  to  be  invalid,  it 
may  be  treated  as  void,  and  another  issued.     Woodt  v.  Brzezinski,  471. 

2.  And  where  a  second  execution  is  issued  the  omission  of  the  statement 
that  it  is  an  alias  execution,  does  not  invalidate  it.    lb, 

FORECLOSURE. 
See  Fobfeitubb  1,  2. 

FORFEITURE. 
1.  Gen.  Statutes,  §  3013,  provides  that  if  a  mortgagee  shall  neglect  to  ffie 
a  certificate  of  foreclosure  in  the  town  clerk's  office  for  one  month  after 
the  title  becomes  absolute,  ''  he  shall  forfeit  five  dollars  to  him  who 
shall  sue  therefor  for  every  month  of  such  neglect;"  and  §  1379  pro- 
vides that  n%  suit  for  any  forfeiture  upon  any  penal  statute  shall  be 
brought  but  within  one  year  after  the  commission  of  the  offense.  A 
mortgagee  neglected  to  file  such  a  certificate  for  sixty-six  months,  and 
suit  was  brought  for  the  penalty  four  months  after  it  was  filed.  Held— 
1.  That  the  filing  of  the  certificate  before  suit  was  brought  was  not  a 


Digitized  by  VjOOQIC 


614  .  INDEX. 

bar  to  the  acUon.  2.  That  each  month's  neglect  was  a  complete  of- 
fense in  itself.  3.  That  all  that  were  more  than  a  year  old  when  the 
suit  was  brought  were  barred  by  the  limitation.  4  That  all  for  which 
a  recovery  could  be  had  could  be  included  in  one  count  in  a  complaii^. 
Wells  V.  Cooper,  52. 

2.  The  defendant,  after  the  foreclosure  bad  become  absolute,  agreed 
with  the  mortgagor  that  he  might  remain  in  possession  and  on  certain 
conditions  have  the  title  re-conveyed  to  him;  he  failed  however  to  ful- 
fill the  conditions  and  the  defendant  had  thereupon  filed  the  certificate. 
Held  that  evidence  of  this  fact  was  inadmissible  on  the  part  of  the 
defendant  a6  irrelevant,  the  title  having  become  vested  in  him,  and  the 
agreement  not  in  any  way  affecting  the  necessity  for  the  filing  of  the 
certificate.    lb. 

3.  The  complaint  alleged  the  sixty-six  forfeitures  and  claimed  $330  dam- 
ages, but  by  the  pleading  of  the  limitation  the  amount  that  could  be  re- 
covered was  reduced  to  $40.  Held  that  the  court  could  not  see,  as 
matter  of  law,  that  the  amount  that  could  be  recovered  was  only  $40,  as 
the  defendant  might  not  have  pleaded  the  limitation.  The  plaintiffs 
had  a  right  to  demand  as  large  a  sum  as  the  possibilities  of  recovery 
required.    lb, 

4.  If  the  defendant  would  take  the  benefit  of  a  statute  of  limitations  he 
must  plead  it.    lb. 

5.  The  plaintiffs  were  husband  and  wife.  Held  that,  as  neither  had  any 
interest  before  the  suit  was  brought,  and  the  statute  gives  the  penalty 
to  any  person  suing  for  It,  they  could  join  in  bringing  the  suit  as  well 
as  if  they  were  not  husband  and  wife.    lb. 

FRAUDULENT  CONVEYANCE. 

1.  A  negotiable  note  made  by  the  defendant  to  0,  was  by  the  latter 
fraudulently  transferred  to  the  plaintiff,  his  wife,  who  brought  suit 
upon  it.  The  defendant  was  a  creditor  and  would  have  had  a  right  of 
set-off  against  the  note  if  tlie  suit  had  been  brought  by  H.  Held  that, 
the  plaintiff  having  acquired  no  title  to  the  note  against  the  defendant, 
the  suit  would  be  regarded  as  brought  by  her  for  the  benefit  of  £f,  as 
the  real  plaintiff,  and  that  the  defendant  could  make  his  set-off  against 
it.  Hillhouse  v.  AdamSf  152. 
'  2.  Where  the  title  of  a  vendee  h  attacked  on  the  ground  of  an  intent  on 
the  part  of  the  vendor  to  defraud  his  creditors  by  the  transfer,  it  is  ne- 
cessary that  the  vendee  should  have  had  an  actual  belief  that  the  ven- 
dor made  the  transfer  with  such  intent.  Knotoer  v.  Cadden  Clothing 
Co:,  202. 

8.  The  existence  of  this  belief  may  be  inferred  from  the  circumstances, 
but  it  is  not  enough  that  the  vendee  had  reason  for  the  belief  if  he  did 
not  in  fact  have  it.    lb. 
aUARANTY. 

A  guaranty  of  a  negotiable  note  payable  in  four  months  from  its  date  was 
given  by  two  persons  who  were  indorsers  of  the  note,  a  few  days  before 
the  note  fell  due,  in  the  following  words: — '*For  yalue  received  we 
hereby  jointly  and  severally  waive  demand  and  notice  of  protest,  and 
guarantee  payment  of  the  within  note,  and  warrant  the  same  good  and 
oollectibie  tiU  paid,  at  seven  per  cent  interest."    Held  to  be  an  abso- 
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lute  fi^aranty  and  not  a  conditional  one.    Loomis  iMtitute  t.  Hurd, 
435. 
See  Bank,  1. 
GUIDE-POST.     ^ 

1.  Qen,  Statutes,  §  2697,  provides  that  the  selectmen  of  every  town  shall 
erect  and  maintain  necessary  guide-posts  for  ihe  direction  of  travelers; 
and  §  2698  provides  that  *'  every  town  which  neglects  or  refuses  to  erect 
or  maintain  guide-posts  as  required  by  law,  or  suitable  substitutes  there- 
for, shall  forfeit  annually  five  dollars ''  for  each  case  of  neglect.  Held 
that  the  selectmen,  in  the  discharge  of  the  duty  imposed  upon  them  by 
the  former  section,  are  the  agents  of  the  town;  and  that  the  town  is 
liable  for  the  penalty  imposed  by  the  latter  section  for  the  neglect  of 
the  selectmen  in  the  matter.    Bronaon  v.  Toum  of  WtMhingtorif  346. 

2.  In  a  qui  tam  action  against  the  town  for  the  penalty,  the  only  averment 
of  the  neglect  in  the  complaint  was  that  the  town  had  neglected  to  main- 
tain a  guide-post  at  a  certain  place.  Held  to  be  sufficient  without  an 
averment  that  the  selectmen  had  neglected  to  do  it.    lb, 

3.  And  held  that  an  averment  that  the  town  neglected  was  sufficient, 
without  averring  that  the  town  was  requested  and  refused;  the  statute  ' 
making  the  town  liable  if  it  neglects  or  refuses.    lb, 

HIGHWAY. 

1.  A  town  has  authority,  under  Greneral  Statutes,  §  3490,  and  also  under 
the  general  statutes  relating  to  highways,  to  take  land  for  any  altera- 
tion of  a  highway  required  by  the  railroad  commissioners  under  §  3489. 
Tovon  qf  Weatbrook^a  Appeal  from  R,  R,  Commiaaioneray  96. 

2.  The  rule  has  been  established  in  this  state  that  where  land  is  taken  for 
a  highway,  for  which  damages  are  to  be  allowed  the  owner,  and  other 
land  of  the  same  owner  is  benefited  by  the  laying  out  of  the  highway, 
the  full  amount  of  the  benefit  is  to  be  deducted  from  the  amount  of 
the  damage  and  only  the  sum  remaining  is  to  be  allowed  as  damages. 
Wilcox  V.  City  qf  Meriden,  120. 

3.  The  same  rule  is  to  be  applied  where  the  land  taken  is  owned  by  two 
persons  in  common,  and  the  land  beneficed  is  owned  by  them  in  sever- 
alty,   lb. 

HUSBAND  AND  WIFE. 
A  husband  who  is  in  occupation  as  tenant  by  the  curtesy  cannot  make 
any  admissions  as  to  the  title  that  will  affect  the  interest  of  his  wife. 
Fitzgerald  v.  Brennan,  511. 
See  Estoppel  in  Pais,  3,  4;  Forfeiture,  5. 
INSURANCE  (FIRE). 

1.  A  mortgagor  took  out  a  policy  of  insurance  on  a  building  which  was 
covered  by  a  mortgage  that  Iiad  been  foreclosed,  but  the  time  limited 
for  redemption  had  not  expired.  The  application  was  not  in  writing 
and  there  was  no  statement  as  to  the  condition  of  the  title.  Held  that 
he  had  an  insurable  interest,  and  that  in  the  absence  of  actual  fraud 
the  taking  of  the  policy  upon  the  building  as  belonging  to  him  would 
not  make  the  policy  void.  Eaaez  ^avinga  Bank  v.  Meriden  Iria,  Co., 
335. 

2.  It  was  the  duty  of  the  insurance  company,  if  it  desired  to  make  certain 
that  his  interest  was  that  of  absolute  ownership  free  from  incumbrance, 
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to  have  inquired  of  him  and  obtained  his  representations  to  that  effect 
£8sex  Savings  Bank  o.  Meriden  Ins,  Co.,  835. 

3.  The  policy  contained  a  provision  that  it  should  become  void,  if,  without 
the  assent  of  the  insurance  company,  the  property  insured  should  be 
sold.  Held  that,  under  this  provision,  the  policy  became  void  when 
the  time  limited  for  redemption  expired  without  redemption.    Ih, 

4.  On  the  day  following  the  expiration  of  the  period  for  redemption,  the 
mortgagee,  a  savings  bank,  passed  the  following  resolution: — "  Voted — 
that  the  time  for  the  redemption  by  B.  8,  of  his  property  mortgaged  to 
the  bank  and  foreclosed,  be  extended  three  months."  Held  that,  as 
the  interest  of  the  mortgagor  had  become  extinguished  before  this  res- 
olution was  passed,  it  was  in  effect  only  an  agreement  to  convey  to  him 
on  his  paying  the  debt  within  the  three  months,  that  as  such  an  agree- 
ment it  was  without  consideration  and  could  not  have  been  enforced, 
and  that  it  could  not  therefore  save  the  policy  from  the  operation  of 
the  clause  that  made  it  void  on  the  property  being  sokL    26. 

5.  The  policy,  'Mn  consideration  of  $10.28,"  insured  S  against  loss  by 
fire  '*  to  the  .amount  of  $1,028,— namely,  $350  on  his  frame  bam  and 
sheds,  $250  on  his  hay  and  grain,  and  $428  on  his  wagon,  carriage  and 
sleighs — all  while  contained  therein."  Held  that  the  policy  became 
void,  so  far  as  the  personal  property  was  concerned,  as  well  as  the 
buildings,  when  the  interest  of  the  mortgagor  in  the  bttildlngs  termi- 
nated,   lb, 

6.  After  the  vote  extending  the  time  for  redemption  was  passed  and  with- 
in the  time  limited  by  it,  the  assured  took  out  another  policy  from  the 
same  company  upon  a  granary,  which  was  a  part  of  the  foreclosed  pro- 
perty, and  personal  property  in  it,  upon  a  written  application  in  which 
the  building  was  represent^  to  be  his.  Held  that  the  policy  was  void, 
as  to  both  the  building  and  the  personal  property  in  it.    lb, 

INTOXICATING  LIQUORS. 

1.  The  statute  (Gen.  Statutes,  §  3002,)  forbids  any  person  licensed  to  sell 
liquors,  to  **  allow  any  minor  to  loiter  on  the  premises  where^uch  li- 
quors are  kept  for  sale."  Held  to  be  no  defense  that  the  accused  did 
not  know  that  the  peraon  so  allowed  to  loiter  was  a  minor,  but  believed 
him  to  be  of  full  age.    State  v.  Kinkead,  173. 

2.  The  accused  was  licensed  to  sell  liquors  at  No.  11  Franklin  St.  in  a 
certain  city.  The  premises  occupied  by  him  under  that  number  in- 
cluded only  one  room  about  twenty  feet  wide  and  thirty  deep,  into 
which  a  door  opened  from  the  street,  that  being  the  only  entrance.  Tlie 
space  was  divided  into  a  front  and  rear  apartment  by  a  board  partition, 
the  top  of  which  was  al>out  eighteen  inches  below  the  ceiling,  which 
ran  from  one  side  to  a  small  inclosure  partitioned  off  for  an  office  on 
the  other,  which  opened  into  both  parts  of  the  room.  In  the  middle  of 
the  partition  there  was  a  swinging  door,  not  so  high  as  the  partition 
and  not  extending  to  the  floor.  In  the  front  apartment  the  accused 
sold  groceries  and  in  the  rear  one  liquors.  Two  of  the  minors  whom 
he  was  charged  with  allowing  **  to  loiter  on  the  premises  where  the 
liquors  were  kept  for  sale,"  were  in  the  front  apartment,  field  that 
the  court  below  properly  left  it  to  the  jury,  as  a  question  of  faci,  wheth- 
er the  front  apartment  was  a  part  of  the  premises  where  liquors  were 
kept  for  sale.    16. 
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3.  The  jadge  below  fiaid  in  his  charge — **  It  is  put  into  the  license  as  a 
con(|ition  upon  which  a  man  may  sell  liquor,  that  he  shall  not  permit 
minors  to  loiter  on  the  premises  where  it  is  sold.''    Held  not  open  to 
objection  as  causing  the  jury  to  regard  the  license  as  a  contract,  and 
not  to  harm  the  accused  if  they  did  so  regard  it,  it  being  clearly  under- 
stood by  them  that  the  accused  was  tried  solely  for  a  violation  of  the 
statute.    Stale  v.  Kinkead,  175. 
See  CovDiTioirAL  Sale,  0. 
JUDGMENT. 
In  a  suit  of  A  against  B,  a  committee  found  that  A  was  entitled  to  re- 
cover of  £  a  certain  sum,  unless  a  debt  of  $63X  owed  by  ^  to  D,  and 
which  B  claimed  to  hold  by  assignment  from  D,  could  be  set  off.    The 
court  disallowed  the  set-off.    Held  that  this  finding  of  the  committee 
could  not  be  made  the  basis  of  a  suit  by  D  against  ul,  as  a  judgment  in 
his  favor,  both  because  it  was  not  in  itself  a  judgment  and  because  D 
was  not  a  party  to  it,  either  of  record  or  in  interest    Cotkren  v.  Olmr 
sUdy  329. 
See  Pleading,  9,  12, 18. 
JUDGMENT  LIEN. 
A  certificate  of  a  judgment  lien  is  not  invalid  because  It  includes  two  dis- 
tinct judgments.    Parmalee  v.  Totem  qf  BetMehem^  270l 
LESSOR  AND  LESSEK 

See  Damages,  4. 
LIBEL. 

1.  Gen.  Statutes,  §  1116,  provides  that  in  every  action  of  libel  the  defend- 
ant may  f^v^  proof  of  intention,  and  that  if  the  plaintiff  does  not  prove 
either  malice  in  fact  or  a  refusal  on  request  to  retract,  he  shall  recover 
only  such  actual  damage  as  he  may  have  specially  alleged  and  proved. 
Held  that  the  "  malice  in  fact "  here  intended  is  not  malignity  or  per- 
sonal ill-will,  but  an  improper  and  unjustifiable  motive.  Wynne  v. 
Parsons^  78. 

2.  An  intention  to  amuse  the  public  and  to  stir  up  the  plaintiff  to  pay  a 
debt,  is  an  improper  and  unjustifiable  motive.    lb. 

3.  The  rule  that  a  man  is  presumed  to  intend  the  natural  consequences 
of  his  acts,  is  applicable  to  the  act  of  publishing  a  libel.    Ih, 

4.  Gen.  Statutes,  §  1116,  provide-s  that  in  every  action  for  a  libel  the  de- 
fendant **may  give  proof  of  intention,"  and  unless  the  plaintiff  shall 
prove  malice  in  fact  or  a  refusal  to  retract  upon  request,  he  shall  recover 
nothing  but  such  actual  damage  as  he  may  have  specially  alleged  and 
proved.  This  statute  was  intended  to  allow  a  de/endant  to  prove  in 
justification  that  the  publication  was  intended  merely  as  an  item  of 
news  or  of  fair  and  just  criticism  upon  men  and  measures  or  of  com- 
ment upon  matters  of  public  interest;  and  if  he  could  make  such  proof 
it  would  rebut  the  presumption  of  malice  raised  by  the  law  from  the 
false  character  of  the  publication  and  put  on  the  plaintiff  the  burden  of 
proving  by  other  evidence  an  improper  and  unjustifiable  motive,  ^r- 
nott  V.  Standard  ABBodation,  86. 

5.  The  defendant  had  used  the  following  language  In  a  newspaper  article: 
— **  Mr.  E.  might  indorse  a  partisan,  but  he  would  not  knowingly  In- 
dorse a  thief,  a  jail-bird,  or  a  sneak  like  Arnott,"  (the  plaintiff.)  Held 
that,  under  this  statute,  as  tending  to  prove  the  absence  of  malice,  but 


Digitized  by  VjOOQIC 


618  INDEX. 

not  for  the  purpose  of  construing  or  modifying  the  UnguAge,  the  de- 
fendant might  be  allowed  to  testify  that  he  did  not  intend  to  charge  the 
plaintiff  with  being  a  thief  or  a  jail-bird,  and  that  he  was  made  to  say 
so  by  a  mistake  in  the  punctuation.  AmoU  v.  Standard  Atsociaiion^ 
86. 

fk  Also  that,  for  the  purpose  of  proving  the  absence  of  malice,  the  de- 
fendant might  be  allowed  to  read  to  the  jury  a  previous  publication  in 
anotlier  newspaper,  which  came  to  his  knowledge  before  the  libelous 
article  was  written,  stating  facts  with  regard  to  the  plaintiff  which  war- 
ranted the  application  to  him  of  the  term  **  sneak."    lb. 

7. .  And  held  that  the  defendant  might  be  allowed  to  disavow  the  epithets 
**  thief  "  and  "  jail-bird  "  and  to  justify  the  use  of  the  epithet  '*  sneak." 
lb. 

8.  The  question  of  fact,  whether  the  words  as*punctuated  and  published 
charged  the  plaintiff  with  being  a  thief,  was  solely  for  the  jury;  the 
words  to  be  interpreted  according  to  tlie  common  understanding,  and 
not  at  all  by  the  actual  intention  of  the  author,    lb, 
LIEN  FOR  KEEPING  ANIMALS. 

1.  The  statute  (Gen.  Statutes,  §  .3047)  giving  a  lien  for  the  keeping  of 
horses  and  cattle,  creates  a  lien  where  the  common  law  would  not  have 
done.    Fiahell  v.  Morris^  547. 

2.  But  the  word  *'  lien  "  is  not  used  in  it  In  any  different  sense  from  that 
which  it  has  at  common  law.    lb. 

8.  Under  the  statute,  as  under  the  conmiou  law,  possession  is  necessary 

to  the  preservation  of  the  lien.     lb. 
4.  The  keeper  of  a  livery  stable  kept  a  horse  for  its  owner  under  an  agree- 
ment for  a  certain  monthly  payment,  the  owner  at  his  pleasure  taking 
it  away  for  his  personal  use  and  returning  it,  without  objection  on  tlie 
part  of  the  keeper.     While  thus  having  the  horse  in  his  possession  and 
away  from  the  stable,  the  owner  sold  it  to  a  bond  fide  purchaser,  .whi> 
brought  it  to  the  stable,  informed  the  keeper  of  his  purchase  of  it,  and 
left  it  at  the  stable  to  be  kept  for  him.    At  this  time  there  was  a  con- 
siderable sum  due  the  keeper  for  tlie  past  keeping  of  the  horse.    Held 
that  the  keeper,  if  he  had  in  the  circumstances  a  lien  upon  the  horse, 
had  lost  it  by  the  taking  of  it  away  by  the  former  owner,  and  its  sale, 
and  that  the  lien  was  not  revived  by  the  purchaser's  returning  it  to  the 
stable.    lb. 
LIMITATIONS  (STATUTE  OF). 
•     See  Forfeiture,  1,  3,  4. 
MAP  MADE  PART  OF  A  DEED  BY  REFERENCE. 

See  Dedication,  1. 
MANSLAUGHTER 
See  MiTRDEK,  1,  3. 
MARRIAGE. 

See  Evidence,  14. 
MARRIED  WOMAN. 

See  Husband  and  Wife. 
MEMORANDA. 
See  Entries. 
MISDEMEANOR. 
A  city,  under  authority  of  its  charter,  passed  an  ordinance  forbidding 
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<*any  vehicle,  or  the  animals  attached  thereto,  to  stand  waiting  for 
employment  within  ten  feet  of  any  cross-walk,"  and  prescribing  a  pen- 
alty for  every  violation  of  the  ordinance.  Held  that  such  violation  was 
a  misdemeanor,  for  ivhich  a  criminal  prosecution  would  lie.  State  v. 
Keenariy  286. 

MUNICIPALITY. 
See  City. 

itURDER. 

1.  Where  a  person  in  resisting  the  attempt  of  another  to  enter  his  house 
for  the  purpose  of  unlawfully  arresting  him,  unnecessarily  kills  the  as- 
sailant, the  homicide  is  unjustifiable,  but  if  committed  solely  for  the 
purpose  of  defense,  is  manslaughter  and  not  murder.  State  v.  ScheeUy 
807. 

2.  But  where  the  slayer  had  a  premeditated  intent  to  kill  the  assailant, 
which  intent  was  the  result  of  previous  hatred  and  malice  and  was  based 
in  some  degree  upon  a  desire  for  revenge  for  past  injuries,  and  not 
wholly  upon  the  necessity  uf  protection  from  present  danger,  the  kill- 
ing is  murder  in  the  first  degree.    lb,  * 

8.  Upon  an  indictment  for  murder  in  shooting  an  o£Qcer  who  was  ap- 
proaching the  prisoner! s  house  and  who  had  a  process  for  his  arrest  for 
a  misdemeanor,  the  judge,  having  instructed  the  jury  that  ''a  specific, 
willful,  deliberate  intent  to  kill  would  constitute  express  malice  afure- 
thought,"  proceeded  with  his  charge  as  follows: — **If  you  find  that  the 
deceased  was  approaching  the  house  for  the  purpose  of  breaking  in  to 
arrest  the  accused  in  an  illegal  manner,  and  the  accused  under  the  cir- 
cumstances had  reason  to  believe  and  did  believe  that  the  deceased  was 
about  to  carry  such  purpose  into  immediate  execution,  he  had  a  right 
to  make  all  reasonable  resistance;  and  if  you  find  that,  without  saying 
a  word  by  way  of  warning,  and  while  the  deceased  was  at  some  distance 
from  the  house  and  had  made  no  actual  assault  upon  it,  the  accused 
shot  at  and  killed  him,  such  an  act  would  not  be  a  reasonable  exercise 
of  his  right  to  resist,  and  such  kilting,  if  done  with  express  malice,  as  I 
have  explained  It,  would  be  murder  in  the  first  degree;  otherwise,  if 
without  express  malice.  It  is  for  you  to  say,  from  all  the  evidence,  what 
were  the  facts,  and  whether,  under  all  the  circumstances,  what  the  ac- 
cused did  was  reasonable  and  proper  and  done  without  express  malice ; 
and  you  are  to  judge  this  man  as  the  circumstances  appeared  to  him  at 
the  time."  Later  in  his  charge  the  judge  said: — ** If  the  killing,  under 
the  circumstances  claimed  by  the  defense,  was  done  on  account  of  the 
provocation,  in  a  sudden  heat  of  passion  caused  by  such  provocation, 
and  not  of  his  express  malice  and  out  of  the  hatred  of  his  heart,  it  would 
reduce  the  crime  to  manslaughter;  but  if  on  the  other  hand,  he  had 
hatred  in  his  heart  towards  this  man  and  intended  to  kill  him,  and  the 
killing  was  the  result  of  deliberate,  willful  and  premeditated  intent,  and 
not  the  result  of  this  provocation,  it  would  be  murder."  Held  that, 
taking  the  whole  charge  together,  the  jury  could  not  have  failed  to  un- 
derstand that  if  the  killing  was  done  in  defense  of  house,  person  or 
liberty  from  the  apprehended  assault,  and  without  other  motive,  but 
under  such  circumstances  as  to  be  an  unreasonable  exercise  of  the  right 
of  defense,  the  prisoner  would  be  guilty  of  manslaughter  only.     76. 

4.  To  constitute  murder  in  the  first  degree  it  is  not  necessary  that  the 
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,  person  committing  the  murder  should  have  heen  in  such  a  mental  con- 
dition as  to  have  been  **  capable  of  carefully  weighing  the  reasons  for 
and  against  the  act."  8t<Ue  v.  Swift,  497. 
6.  It  is  enough  if  he  had  mental  capacity  sufficient  to  f onn  a  si>ecific 
intent  to  commit  the  homicide,  and  apprehended  the  nature  and  char- 
acter of  the  act,  and  committed  it  wiltfully,  deliberately  and  premedi- 
utedly.    76. 

NEGLIGENCE. 

1.  The  question  of  negligence  is  one  of  fact  and  cannot  be  made  a  ques- 
tion of  law  upon  facts  found.    FUke  v.  Forty th  Dyeing  Co,,  118. 

2.  The  plaintiff,  who  lived  near  a  small  railroad  station,  arrived  at  it  by 
a  train  in  the  evenlifg.  An  outside  lamp  was  burning  on  the  east  side, 
next  the  railroad  track,  which  lighted  two  stairways  on  that  side  lead- 
ing to  the  ground  below  and  one  at  the  east  end  of  the  north  platform. 
Another  stairway  at  the  west  end  of  the  north  platform  was  in  entire 
darkness.  The  plaintiff  passed  the  lighted  stairways  and  attempted 
to  find  and  descend  the  dark  one,  but  went  beyond  it  and  walked  o£f 
the  platform  and  was  injured.  In  a  suit  against  the  railroad  company, 
which  was  defaulted  and  heard  in  damages,  the  court  found  the  plaint- 
iff guilty  upon  the  facts  of  contributory  negligence.  Held  that  the 
facts  justified  this  finding.  Bennett  v.  N,  York,  N.  Haven  d  Bart- 
ford  B.  B.  Co.,  422. 

d.  The  court  in  coming  to  its  conclusion  had  not  required  of  the  pbdnUfl 
any  act  which  the  law  did  not  require.    lb, 

4.  Having  unnecessarily  and  of  choice  passed  from  the  lighted  part  of 
the  platform  to  that  which  was  dark,  the  plaintiff  was  bound  to  use 
the  utmost  care  to  avoid  harm.  A  slight  want  of  care  became  gross 
negligence.    lb, 

5.  In  a  suit  for  an  injury  from  a  defect  of  certain  apparatus  in  the  de- 
fendants' factory,  claimed  to  have  been  caused  by  their  negligence,  the 
plaintiff  in  his  evidence  specified  the  negligence  he  complained  of  and 
explained  the  circumstances  of  his  injury  and  how  it  happened.  Held 
that  it  would  be  assumed  that  the  case  thus  presented  was  the  plaint- 
iffs whole  case,  and  that  the  defendants  were  not  bound  to  show  that 
there  were  no  other  defects  whioh  caused  the  injury  if  the  particular 
one  claimed  did  not.    Lennon  v.  Batoitzer,  583. 

6.  Under  the  rule  laid  down  by  some  of  the  text  writers  and  known  as 
that  of  Bee  ipsa  loquitur,  concerning  the  presumption  of  negligence 
from  the  occurrence  itself,  it  is  necessary  that  the  thing  as  to  which 
the  negligence  is  claimed,  should  have  been  at  the  time  under  the 
management  of  the  defendant  or  his  servants.    lb, 

7.  And  it  is  held  by  some  high  authorities  that  the  rule  should  be  applied 
only  to  contract  relations,  such  as  that  of  a  carrier  of  goods,    ib. 

8.  It  is  a  presumption  of  fact  only,  and  may  be  rebutted  by  any  appro- 
priate evidence.    lb. 

See  Railroad,  1,  2. 
NEW  TRIAL. 

1.  Where  the  court  assigns  an  insufficient  reason  for  admitting  evidence 
to  which  there  Is  no  valid  objection  except  that  it  should  come  in  in  a 
different  order,  a  new  trial  will  not  be  granted  unless  it  appears  that 
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\ 
there  had  been  an  improper  use  or  appUcatlon  of  it.    Dal^8  AppecU 
from  Probate,  128. 

2.  Where  evidence  of  a  certain  fact  is  erroneously  excluded,  and  later  in 
the  trial  the  fact  is  admitted  by  the  other  'party,  the  error  is  healed. 
lb. 

8.  The  plidntiff  offered  in  evidence  the  record  of  the  conviction  of  the  de- 
fendant by  a  justice  of  the  peace  for  a  petty  offense,  and  the  court 
admitted  it  for  the  purpose  of  affecting  his  credit  as  a  witness,  and 
instructed  the  jury  that  they  might  so  consider  it.  The  plaintiff  had 
previously  laid  in,  without  objection,  a  memorandum  book  of  the  de- 
fendant, in  which  the  latter  bad  at  the  time  made  an  entry  of  the  fact 
that  he  was  so  tried  and  convicted.  Held  not  to  be  a  sufficient  reason 
for  not  granting  the  defendant  a  new  trial  for  error  in  the  admission 
of  the  record,  since  the  record  must  have  had,  in  the  circumstances,  a 
much  ^greater  influence  upon  the  minds  of  the  jury  than  the  simple 
entry  in  the  memorandum  book.    Card  v.  Foot,  427. 

4.  In  such  cases  it  ought  to  clearly  appear  that  no  harm  has  been  dono, 
or  a  new  trial  must  be  granted.    lb. 

See  Witness,  4. 
OYSTER  GROUND. 

1.  Certain  oyster  grounds  were  designated  by  an  oyster-ground  com- 
mittee to  the  plaintiffs  assignors  in  February,  1881,  under  the  statute 
then  in  force,  (Rev.  of  1875,  p.  214,  sec.  8,)  but  were  not  staked  out  or 
the  designation  recorded  until  September  20th,  1882.  By  the  statute 
a  party  in  whose  favor  such  a  designation  was  made  was  required  to 
''mark  and  stake  out  such  place,"  and  no  rights  were  acquired  against 
the  public  until  he  had  done  so.  The  Superior  Court,  under  an  act 
passed  in  1881,  (Gen.  Statutes,  §  2326,)  appointed  a  committee  to  ascer- 
tain and  report  all  the  natural  oyster  beds  in  the  waters  of  the  town, 
the  statute  making  the  report  of  such  a  committee,  when  returned  to 
the  court,  and  accepted,  conclusive  upon  the  matter.  The  committee 
returned  its  report,  and  it  was  accepted  in  March,  1883,  but  it  did  not 
appear  at  what  time  the  committee  made  its  personal  investigation  of 
the  waters  of  the  town,  but  only  that  it  was  appointed  at  the  February 
term  of  the  court  in  1882,  that  it  gave  public  notice  that  it  would  begin 
its  hearing  and  investigation  on  the  8th  of  May,  1882,  and  that  it  com- 
pleted its  principal  report  on  January  16th,  1883,  and  returned  it  to  the 
court  in  March,  1883.  Held  that  it  was  a  reasonable  presumption  that 
the  committee  made  its  personal  Inspection  before  the  20th  of  Septem- 
ber, 1882,  and  at  a  time  when  there  were  no  stakes  set  to  indicate  that 
the  grounds  in  question  had  been  designated  to  any  one,  and  that  its 
report,  not  mentioning  the  grounds  in  question  as  natural  oyster  beds, 
was  admissible  as  evidence  that  they  were  not  such  when  the  report 
was  filed,  and  as  tending  to  show  that  they  were  not  so  when  they  were 
designated  to  the  plaintiff's  assignors  two  years  before.  White  v. 
Petty,  576. 

2.  The  case  of  Application  of  Clinton  Oystei^ground  Committee,  52  Conn., 
5,  commented  on.  By  the  term  **  designated,"  as  there  used,  in  limit- 
ing the  jurisdiction  of  such  a  committee  to  grounds  not  designated  to 
individuals  before  the  act  of  1881,  was  meant  a  designation  that  was 
perfected  by  the  staking  out  of  the  ground.    26. 
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3.  The  present  suit  was  for  an  injunction  against  the  renioving  of  stakes 
and  the  taking  of  oysters  from  the  grounds.  Before  the  suit  was 
hrought  an  application  had  heen  made  to  the  Superior  Court  hy  parties 
other  than  the  present  defendants,  for  an  order  for  the  removal  of  the 
stakes  and  setting  aside  the  designation  as  void  under  Gen.  Statutes, 
S  2324,  which  application  was  still  pending.  Held  to  be  no  reason  for 
not  granting  the  injunction.     White  v.  Petty,  576. 

PAYMENT. 
B  being  indebted  to  £  in  the  sum  of  $6,250  for  which,  he  had  glren  his 
notes,  procured  the  transfer  to  him  of  two  policies  of  insurance  of 
$3,000  each  on  a  mill  which  he  had  conveyed  to  his  wife,  to  hold  as 
collateral  security.  B  afterwards  went  into  insolvency  and  the  mill 
was  conveyed  to  his  assignee.  The  mill  having  been  burned,  the 
agent  of  the  insurance  companies  claimed  that  the  policies  had  become 
invalidated  by  the  change  of  title  to  the  property  insured,  but  agreed 
that  the  companies  should  pay  the  full  amount  and  take  an  assignment 
of  K*8  claim  against  B,  The  companies  thereupon  paid  K  the  $6,000 
and  took  an  assignment  of  B*8  notea  and  presented  them  against  his 
insolvent  estate  and  they  were  allowed  in  full  by  the  commissioners. 
Upon  an  appeal  by  a  creditor  from  this  allowance,  it  was  held — 

1.  That,  if  the  $6,000  paid  by  the  companies  was  paid  on  the  policies, 
t^e  payment  canceled  so  much  of  the  amount  due  on  the  notes. 

2.  That  the  transaction  must  have  been  such  a  payment  unless  it  was 
a  purchase  of  the  claim  of  K  with  no  reference  to  the  insurance. 

3.  That  upon  all  the  facts  it  was  to  be  regarded  as  a  payment  upon  the 
policies  and  not  as  a  purchase.  BrowrCs  Appeal  from  Commi$8ioner$, 
66. 

PHOTOGRAPHIC  VIEWS. 

See  EviDKNCE,  1. 
PLEADING. 

1.  Five  fire  insurance  companies  insured  property  of  the  plaintiff,  which 
was  burned,  and  the  plaintiff  and  the  insurance  companies  (the  lat- 
ter acting  together)  submitted  the  question  of  the  amount  of  the  loss 
to  two  arbitrators,  who  made  an  award  of  the  amount  due  from  all  the 
companies  to  the  plaintiff.  In  a  suit  brought  against  one  of  the  com- 
panies on  its  policy,  to  which  the  defendant  pleaded  that  all  the  com- 
panies had  together  tendered  the  plaintiff  the  amount  awarded,  it  was 
held  that  the  plea  was  not  insufficient  in  not  alleging  a  separate  tender 
of  the  particular  sum  owed  by  the  defendant  as  its  share  of  the  amount 
awarded.    Hall  v.  Norwalk  Fire  Ins,  Co.,  105. 

2.  Tlie  act  of  a  servant  pursuant  to  his  master's  express  command  or  in 
ilie  regular  course  of  his  employment,  is  the  act  of  the  master,  and  at 
common  law  may  be  declared  on  as  such.     Santo  v.  Maynard,  157. 

8.  Our  Practice  Act  (sec.  1)  provides  that  a  complaint  shall  contain  a 
statement  of  the  facts  constituting  the  cause  of  action.  But  imder  this 
provision,  and  chapter  3,  section  1,  of  the  rules  established  under  the 
act,  the  pleader  may  state  acts  according  to  their  legal  effect,  but  must 
do  it  in  such  a  way  as  fairly  to  apprise  the  adverse  party  of  the  state  of 
facts  which  it  is  intended  to  prove.    lb. 

4.  Where  the  pleading  is  not  such  as  to  give  this  information,  and  no 
notice  is  taken  of  the  omission  by  the  court  or  the  adverse  party,  it 
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would  seem  that  the  validity  of  the  proce^ings  would  not  be  affected. 
Santo  V.  Maynardy  167. 

5.  If  there  is  any  omission  in  the  pleadings  of  the  plainUfF  that  can  be 
'     cured  by  amendment,  the  defendant,  on  discovering  it,  ought  to' make 

his  objection  seasonably,  so  that  there  may  be  an  amendment  before 
trial;  and  if  he  postpones  it  till  the  evidence  is  in,  he  should  not  be  Al- 
lowed to  gain  any  advantage  by  it.    lb, 

6.  Where,  after  the  evidence  in  a  case  was  in,  the  plaintiff  was  allowed 
to  make  an  amendment  of  his  complaint,  which  was  not  a  surprise  to 
the  defendant  and  did  not  materially  affect  his  situation,  it  was  held 
that  the  court  properly  refused  to  allow  the  defendant  to  pleaa  anew 
and  try  the  case  over  again.    lb, 

7.  Under  the  Practice  Act  (sees.  12,  15,  and  16)  a  complaint  against  the 
defendant  as  administrator  can  be  amended  so  as  to  make  it  charge  the 
defendant  in  his  individual  capacity.    McDonald  v.  Ward,  304. 

8.  A  plaintiff  must  recover,  if  at  all,  In  the  capacity  in  which  he  sues. 
Mowry  v.  JJatolcins,  454. 

0.  Tlie  plaintiff  made  a  note  payable  to  the  order  of  By  which  B  agreed 
to  pay  when  due.  He  did  not  pay  it  and  it  was  taken  up  by  the  plaint- 
iff. In  a  suit  against  B^a  executors  for  the  amount  paid  by  him,  the 
complaint  averred  the  making  of  the  note  for  B^8  accommodation,  his 
promise  to  pay  it  when  due,  his  failure  to  do  so,  the  payment  of  it  by 
the  plaintiff,  and  that  his  claim  had  never  been  paid.  The  defendants 
denied  only  the  payment  of  the  note  by  the  plaintiff  and  his  not  having 
been  paid  the  amount  by  B.  The  court  found  the  facts  as  alleged  in 
the  complaint,  but  further  found  that  the  relations  of  the  parties  had , 
become  changed  since  the  making  of  the  note,  so  that  it  became  the 
duty  of  the  plaintiff  to  pay  it,  and  rendered  judgment  for  the  defend- 
ants. Held,  on  the  plaintiff's  appeal — 1.  That  the  facts  averred  by  the 
plaintiff  having  all  been  found  by  the  court,  judgment  should  have 
been  rendered  for  the  plaintiff.  2.  That  the  facts  upon  which  the 
court  founded  its  judgment  for  the  defendants,  not  having  been 
averred, 'could  not  be  made  the  basis  for  a  judgment.  8.  That  it  was 
no  objection  that  the  plaintiff  did  not  make  the  point  in  the  court  be- 
low, as  it  was  an  error  of  the  court  subsequent  to  the  trial,  and  the 
plaintiff  could  not  have  known  that  such  a  judgment  would  be  ren- 
dered and  was  not  bound  to  make  an  objection  in  anticipation  of  it. 
Atwood  V.  Welton,  514. 

10.  An  allegation  of  duty,  without  averring  the  facts  on  which  the  duty 
arises,  is  insufficient    lb. 

11.  And  the  finding  of  a  duty,  without  the  facts,  is  for  the  same  reason 
of  no  avail.    lb, 

12.  Parties  have  a  right  to  have  the  facts  appear  of  record,  that  they 
may  deny  them,  and  that  the  question  whether  they  raise  the  duty  may 
be  reviewed.    lb, 

18.  Where  a  judgment  is  rendered  in  such  a  case  upon  facts  which  do  not 
appear,  it  cannot  be  claimed  that  justice  was  done  and  that  a  new  trial 
for  that  reason  should  not  be  granted,  as  the  court  cannot  know  upon 
what  facts  the  judgment  was  rendered,  and  the  defeated  party  would 
have  had  no  opportunity  to  deny  those  facts.    lb. 

See  GuiDE-PosT,  2,  8. 
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PBACTICE. 

1.  Where  a  defendant  successfully  pleads  to  the  jurisdiction  of  the  court 
he  is  entitled  to  costs;  otherwise,  if  the  case  is  erased  from  the  docket 
upon  motion,  or  by  the  court  upon  discovering  its  want  of  jurisdictioi\. 
ParmcUee  v.  Town  of  Bethlehem^  270. 

2.  A  justice  of  the  peace  may  tax  costs  on  a  day  subsequent  to  tliat  of 
the  rendition  of  the  judgment.    lb. 

8.  A  plaintiff  in  a  justice  suit  cannot,  after  the  writ  is  returned,  with- 
draw it,  and  thereby  deprive  the  defendant  of  the  right  to  a  judgment 
for  costs.    lb. 

4.  Tiie  plaintiff  alleged  in  his  complaint,  which  was  demurred  to,  that 
the  defendant,  after  he  had  given  to  him  and  to  the  justice  notice  thai 
the  suit  was  withdrawn,  and  before  the  expiration  of  the  retuni  hour, 
appeared  and  moved  for  judgment,  and  that  the  justice  on  the  same 
day,  but  long  after  the  expiration  of  the  hour,  rendered  such  judgmcnU 
Held— 1.  That  the  justice  did  not  necessarily  lose  jurisdiction  of  the 
case  if  be  delayed  judgment  until  later  in  the  day  than  the  expiration 
of  the  return  hour.  2.  That  the  allegation  that  the  judgment  was 
delayed  until  *'  long  after "  the  expiration  of  the  return  hour,  was 
without  legal  effect  as  a  statement  of  the  time  of  such  delay.    lb. 

6.  Under  the  Practice  Act  (sees.  12, 15,  and  16)  a  complaint  against  the 
defendant  as  administrator  can  be  amended  so  as  to  make  it  charge 
the  defendant  in  his  individual  capacity.    McDonald  v.  Ward^  304. 

6.  The  common  counts,  under  the  practice  act  and  the  Rules  of  Practice 
can  properly  be  used  only  in  connection  with  a  bill  of  particulars,  and 
then  only  that  one  of  them  that  is  applicable  to  the  case.  All  the 
others  are  to  be  stricken  out.    Atwood  v.  WeltoUj  516. 

7.  Where  a  complaint  contained  the  common  counts  and  a  special  count, 
and  no  bill  of  particulars  was  filed  and  the  parties  went  to  trial  on  the 
special  count,  it  was  held  that  the  common  counts  were  in  effect 
stricken  out.    lb, 

8.  Where  in  a  criminal  prosecution  the  state  has  fixed  a  time  in  which  it 
claims  the  offense  to  have  been  committed,  it  cannot  take  a  different 
time.    State  v.  Bvffy,  526. 

0.  It  is  the  settled  practice  in  this  state  for  the  court,  after  a  default,  to 
hear  the  case  in  damages,  without  the  intervention  of  a  jury.  Lennon 
V.  RavoitzeTj  583. 

10.  And  it  does  not  alter  the  case  that  the  defendant  had  filed  an  answer 
and  afterwards  suffered  a  default  with  the  consent  of  the  court.    lb. 

See  Pleading,  7. 
PRACTICE  ACT. 

See  Pleading,  3,  4,  7;  Practice,  5,  6. 
PRINCIPAL  A  AGENT. 

1.  The  agent  of  the  plaintiffs  sold  a  piano  to  the  defendant,  at  an  agreed 
price,  to  be  paid  by  commissions  on  business  to  be  done  for  the  agent 
by  the  defendant  as  a  stock-broker.  The  plaintiffs,  with  knowledge  of 
the  facts,  sued  the  defendant  for  the  agreed  price.  Held  that  they  had 
thereby  affirmed  the  contract  of  their  agent,  not  merely  as  to  the  sale 
but  as  to  the  mode  of  payment.    Shoninger  v.  Peahody,  42. 

2.  The  plaintiffs  might  have  repudiated  the  entire  contract  made  by  their 
agent,  and  have  recovered  the  piano  by  an  action  of  replevin  or  its 
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ralae  by  one  of  trover,  but  they  could  not  affirm  it  in  part  without  af- 
firming it  wholly.    Shoninger  v.  Peahody^  42. 
PROBATE  APPEAL. 

See  Appeal  fbom  Pbobatb. 
PROBATE  COURT. 

See  Estoppel  u?  Pais,  1. 
RAILROAD. 

1.  A  railroad  passenger  train,  run  at  a  high  rate  of  speed,  though  not 
higher  than  was  usual  for  fast  trains,  ran  over  and  killed  at  a  highway 
crossing  the  plaintiff's  intestate,  who  was  driving  an  omnibus  on  the 
highway.  The  crossing  was  in  the  outskirts  of  a  city,  but  within  the 
city  limits,  but  the  neighborhood  was  not  a  thickly  settled  one.  The 
highway  was  however  a  much  used  thoroughfare.  The  city  had  au- 
thority by  its  charter  to  limit  the  rate  at  which  trains  might  be  run 
within  its  limits,  but  had  made  no  order  on  the  subject.  The  railroad 
track  approached  the  highway  by  a  curve,  which,  with  the  height  of 
the  intervening  ground,  and  the  buildings,  fences  and  trees  between,  for 
two  hundred  feet  from  the  crossing,  made  it  difficult  to  see  from  either 
to  the  other  until  the  engine  was  about  twenty  feet  from  the  crossing. 
Held  that  the  railroad  company  could  not  be  held  negligent  on  account 
of  the  speed  of  the  train.    Dyson  v.  JV.  York  A  N,  Eng.  R,  B,  Co,j  9. 

2.  As  a  general  rule  negligence  cannot  be  inferred  from  speed  alone.     lb. 

3.  The  bell  and  whistle  of  the  engine  were  sounded  in  the  usual  manner 
as  the  train  approached  the  crossing  and  the  bell  was  kept  ringing  up 
to  the  time  of  the  collision,  and  there  was  nothing  to  materially  obstruct 
their  sound.  These  danger  signals,  with  warning  boards  on  the  high- 
way, were  all  that  were  required  by  the  statute,  and  the  railroad  com- 
missioners, who  were  authorized  to  require  other  signals  and  safeguards 
at  crossings  if  they  thought  them  necessary,  had  made  no  order  with 
regard  to  this  crossing.  Held  that  the  company  was  not  negligent  in 
not  having  provided  other  signals  or  safeguards.     lb, 

4.  A  statute  which  requires  of  railroad  companies  certain  precautionary 
measures  at  highway  crossings,  is  exhaustive  and  defines  the  whole  of 
the  ordinary  duty  of  such  companies  in  the  matter.    76. 

5.  There  may  however  be  special  circuipstances  which  impose  upon  an 
engineer  the  duty  of  slackening  the  speed  of  his  train  at  a  pai*ticular 
time;  as  where  he  sees  that  a  i>er8on  is  crossing  the  track  or  there  are 
noises  which  might  prevent  the  signals  from  being  noticed.  In  such 
a  case  the  company  would  be  liable  for  his  negligence.    lb, 

6.  A  fireman  saw  the  omnibus  at  some  distance  from  the  crossing,  but 
did  not  call  the  attention  of  the  engineer  to  it  until  it  was  again  seen 
just  before  the  collision.  Held  that  the  company  was  not  made  liable 
by  this  fact.    lb, 

7.  No  general  duty  rests  upon  an  engineer  in  respect  to  a  traveler  whom 
he  sees  approaching  a  crossing.  He  has  ordinarily  a  right  to  assume 
that  he  will  regard  the  signals  if  they  have  been  given,  and  will  stop 
when  he  reaches  the  railroad,  and  is  called  upon  to  act  only  when  the 
traveler  is  so  near  the  crossing  as  to  alarm  him.    lb, 

8.  Oen.  Statutes,  f  3480,  gives  the  railroad  commissioners  power  to  direct 
as  to  the  raising  or  lowering  of  a  highway  by  a  railroad  company  at  a 
crossing,  so  as  to  carry  the  highway  over  or  under  the  railroad  track, 

Vol.  lvu. — 40 
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and  requires  the  company  to  construct  and  maintain  bridges  in  obedi- 
ence to  their  order.  The  commissioners  directed  a  railroad  compauy 
to  place  supports  at  a  street  curb  line  under  a  bridge  constructed  by 
the  company  over  the  street.  Held  that  their  action  was  final  and  that 
no  appeal  oould  be  taken  from  it  by  the  city.  City  of  TF<U6r6ury's 
Appeal  from  B.  B.  ComnUssionerM,  84. 

9.  Glen.  Statutes,  §  3489,  provides  that  the  selectmen  of  any  town,  the 
mayor  and  common  council  of  any  city,  the  warden  and  burgesses  of 
any  borough,  and  the  directors  of  any  railroad  company,  may  bring 
their  written  petition  to  the  railroad  commissioners  alleging  that  public 
safety  requires  an  alteration  in  any  crossing  of  a  railroad  and  highway, 
and  that  the  commissioners,  after  notice  and  a  hearing,  may  determine 
what  alterations  shall  be  made,  by  whom,  and  at  whose  expense.  A 
later  section  allows  an  appeal  from  any  order  of  the  commissionerik 
Held — 1.  That  the  officials  named,  in  bringing  a  petition  under  t)iis 
statute,  act  only  as  agents  of  the  corporations  which  they  represent,  and 
not  as  agents  of  the  state  or  of  the  law.  The  corporations  and  not  the 
officials  are  the  real  party.  2.  That  a  railroad  that  was  operated  by  a 
railroad  company  under  a  perpetual  lease,  was  the  road  of  the. latter 
company  within  the  meaning  of  the  statute,  and  that  that  company 
was  the  proper  one  to  bring  a  petition  to  tlie  railroad  commissioners. 

3.  That  the  statute  could  not  be  so  construed  as  to  prohibit  the  assess- 
ment of  any  portion  of  the  expense  of  an  alteration  upon  the  towns. 

4.  Hiat  it  was  no  objection  to  the  validity  of  the  statute  that  there  was 
no  precedent  duty  upon  a  town  so  assessed.  It  is  sufficient  if  the  stat- 
ute at  the  same  time  creates  a  duty  and  provides  for  its  enforcement. 

5.  That  the  statute  intends  that  a  town  should  be  made  a  party  wiiere 
a  petition  is  brought  by  a  railroad  company.  It  makes  no  difference 
that  there  is  no  express  provision  for  giving  notice  to  the  town  in  such 
a  case.  The  spirit  of  the  act  and  general  principles  require  notice  to 
be  given.  6.  That  the  statute  cannot  be  adjudged  void  as  being  against 
natural  Justice.  7.  That  its  enactment  was  an  exercise  of  the  police 
power  of  the  state;  and  that,  as  such,  the  act  was  not  in  conflict  with 
any  of  the  provisions  of  the  constitution.  Town  of  Westbrook^s  Appeal 
from  B,  B,  Commisslonert,  95. 

10.  Petitions  for  the  removal  of  certain  grade  crossings  under  the  statute 
were  signed—"  The  directors  of  the  N.  Y.,  N.  H.  &  H.  R.  R.  Ca,  by 
Lynde  Harrison,  their  attorney."  The  commissioners  made  an  order  in 
the  matter,  from  which  the  respondent  town  appealed  to  the  Superior 
Court,  alleging  that  the  petitions  were  brought  by  the  railroad  com- 
pany, which  the  appellee  admitted.  In  subsequent  pleadings  the  town 
alleged  that  the  petitions  were  not  signed  by  the  directors  or  by  any 

.  person  legally  authorized  to  do  so.  Held— 1.  That  the  allegation  that 
the  railroad  company  brought  its  petitions,  implied  that  they  were 
brought  by  its  authority  and  that  the  proceedings  were  in  due  form. 

2.  That  this  allegation  could  not  be  contradicted  by  the  later  pleadings. 

3.  That  the  objection  was  in  the  nature  of  a  dilatory  plea  and  should 
have  been  taken  at  an  earlier  stage  of  the  case.  4.  That  it  should,  at 
any  rate,  have  been  made  a  ground  of  appeal.     Tb, 

11.  It  is  no  objection  that  the  board  of  directors  authorized  the  proceed- 
ing at  a  meeting  held  out  of  the  state.    lb. 
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12.  If  a  suit  is  brought  in  the  name  of  a  corporation  by  an  executive  offi- 
cer without  authority,  and  the  corporation  with  knowledge  fails  to  ob- 
ject within  a  reasonable  time,  it  will  be  bound  by  the  act  of  the  officer. 
T(hion<if  We9ibTOoVB  Appeal  from  B.  B.  CommiaaionerSy  05. 

18.  Any  evidence  is  admissible  Which  tends  to  prove,  either  a  preyious 
authority  or  a  subsequent  ratification.  lb. 

14.  In  the  petitions  the  directors  were  described  collectively  and  simply 
as  such,  and  not  individually  and  by  name,  and  the  petitions  were 
signed  in  the  same  manner,  and  no  objection  was  taken  at  an  early 
stage  of  the  case.  Held  that  the  court  below  was  justified  in  finding 
that  the  petitions  were  brought  by  the  authority  of  the  directors.    lb. 

15.  Section  3489  of  Gen.  Statutes  provides  that  the  railroad  commission- 
ers, upon  the  petition  of  any  railroad  company  or  town,  may  order  the 
removal  of  grade  crossings,  determining  ''what  alterations  shall  be 

\  made,  by  whom  done,  and  at  whose  expense."  A  later  section  gives  a 
right  of  appeal  from  the  order  to  the  Superior  Ck>urt.  Held  that  under 
this  statute  the  commissioners  have  power,  where  two  highways  cross 
a  railroad  at  points  so  near  that  they  can  be  brought  together  before 
crossing  with  slight  inconvenience  to  the  public,  to  make  the  change, 
although  it  involves  the  construction  of  a  short  length  of  new  highway. 
Town  qf  Fairfield  a  Appeal  from  R.  B.  Commiaaionera^  167. 

16.  But  the  course  of  an  established  highway  should  not  be  changed  if  a 
separation  of  grades  can  be  effected  vdthout  such  change,  with  as  little 
cost  to  the  railroad  company  as  at  any  other  point.    lb. 

17.  And  the  commissioners  have  not  power  to  turn  such  highway  from 
its  course  to  make  it  a  part  of  a  plan  for  accommodating  the  public  by 
new  ways  ordered  by  themselves.    lb. 

18.  The  commissioners  under  the  statute  are  not  confined  to  an  appor- 
tionment of  the  expense  of  an  alteration  between  the  town  and  the 
railroad  company.  If  the  facts  are  so  imusual  as  to  justify  so  extraor- 
dinary a  proceeding,  they  are  permitted  to  impose  the  whole  burden 
upon  the  railroad  company.    lb. 

19.  The  same  discretion  rests  with  the  Superior  C!ourt  when  the  case  is 
carried  there  by  appeal.  But  the  exercise  of  it  by  that  court  cannot  be 
reviewed  by  this  court.    lb. 

20.  Where,  upon  a  petition  of  a  railroad  company  to  the  commissioners 
for  an  order  abolishing  all  the  grade  crossings  in  a  town,  the  commis- 
sioners make  such  a  general  order,  and  on  appeal  by  the  town  from  the 
order  so  far  as  it  affects  one  of  the  crossings,  the  order  is  held  erro- 
neous, and  there  is  nothing  in  the  record  to  show  that  the  crossing  in 
question  was  not  considered  by  the  court  upon  its  own  particular  facts, 
the  order  remains  unaffected  so  far  as  It  relates  to  the  other  grade 
crossings.    lb. 

21.  It  is  provided  by  Gen.  Statutes,  §  8605,  that  every  railroad  company 
incorporated  since  the  first  Wednesday  of  May,  1S50,  shad  cause  suffi- 
cient fences  to  be  erected  and  maintained  on  the  sides  of  its  road,  ex- 
cept at  places  where  the  railroad  commissioners  shall  adjudge  them 
unnecessary.  Held  that  this  statute  is  to  receive  a  reasonable  and  not 
a  literal  construction.    OaUagher  v.  N.  York  A  N.  Eng.  B.  B.  Co.,  442. 

22.  The  track  of  the  defendant's  railroad  ran  for  a  considerable  distance 
by  the  side  of  another  railroad,  with  a  space  of  fifty  feet  between  them, 
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and  no  action  had  been  had  Ji>y  the  railroad  commissioner  excusing 
the  company  from  fencing.    Held  that  the  company  was  not  required 
by  the  statute  to  maintain  a  fence  between  its  own  and  the  other  track. 
QaUagher  t.  i^.  York  A  N.  Eng.  R.  R.  Co.,  442. 
28.  There  was  no  fence  on  the  outside  of  the  other  track  and  a  horse 
strayed  from  a  pasture  upon  it  and  thence  upon  the  track  of  the  de- 
fendant's road,  and  was  there  killed  by  a  passing  train;  no  negligence 
on  the  part  of  the  company  being  charged  beyond  the  neglect  to  main- 
tain the  fence.    Held  that  Uie  company  was  not  liable.    lb. 
See  Neqliobnce,  2,  3,  4. 
RAILROAD  COMMISSIONERS. 
See  Railroad,  8, 15, 17, 18,  20. 
REPLEVIN. 
It  is  provided  by  Gen.  Statutes,  §  1826,  that  ''no  writ  of  repleyin  shall 
be  issued  until  some  person,  known  to  the  authority  signing  the  writ 
to  be  of  sufficient  responsibility,  has  entered  into  a  recognizance  before 
him,  with  at  least  one  sufficient  surety,"  etc    A  recognizance  entered 
into  by  a  stranger  as  principal  and  the  plaintiff  as  surety,  held  to  be 
good  under  the  statute.    Dcnu  v.  Somertf  192, 
SALE  (CONDITIONAL). 
See  Conditional  Sale. 
SET-OFF. 
See  Fbaudulbnt  CoNVBrANCB,  1. 
ES. 
>ukd. 
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"        §  3402.  Neglect  to  support  wife,     ...        532 

*'       §§  3480,  8489.  Railroad  commUsioners,        .        .        84,  95 
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STATUTE  OF  LIMITATIONS. 
See  LuuTATioNS  (Statutb  of). 


Digitized  by  VjOOQIC 


INDEX.  629 

TENDER.'^  J 

See  PLBADure,  1.  ^ 

TRUST  RECEIPT.  <  .^^  * 
See  GoKDinoNAi.  SAiiS,  1-8. 

wnii. 

1.  A  testatrix  bequeathed  "a  sufficient  sum  to  constitute  "  seven  brothers 

and  sisters  named  "  life  members  of  the  American  Bible  Society  and  as  \ 

a  memorial  of  the  deceased."    Held  to  be  a  bequest  to  the  Bible  So-  .  J 

ciety  of  a  sufficient  sum  for  the  purpose  stated,  and  that  it  was  not  af-  ^^  >  ^ 

fected  by  the  death  of  any  of  the  persons  named  before  that  of  the  ;  ^> 

testatrix  nor  by  the  refusal  of  others  to  accept  the  life-membership.  r ; 

Shepard  y.  Sh^ardf  24.  ^ 

2.  The  testatrix  gave  three  hundred  dollars  a  year  to  IT,  "  when  he  shall 

have  attained  a  proper  age  and  is  fitted  for  college,  to  defray  the  ex-  <  j 

I>enses  of  a  collegiate  and  theological  education."     FT  studied  four  years  ' 

in  the  Hartford  High  School  and  then  entered  the  Massachusetts  In- 
stitute of  Technology,  where  he  studied  four  years  and  gfraduated. 
Held  that  the  bequest  must  be  regarded  as  limited  to  his  studying  with  'I 

a  view  to  a  theological  course  and  to  the  ministry  of  the  gospel,  and  x 

that  it  could  not  be  applied  to  supporting  him  in  acquiring  a  mere 
scientific  or  business  education.    lb, 
^.  Whether  his  being  fitted  to  enter  the  Institute  of  Technology  was 
equivalent  to  being ''fitted  for  college:" — Qucsre.    lb, 

4.  AnotYier  bequest  was  as  follows :—  **  Should  any  nephew  or  niece  desire 
to  study  for  the  ministry,  having  fitted  themselves,  I  give  the  sum  of 
three  hundred  dollars  to  be  paid  annually  to  defray  the  expenses  of  a 
collegiate  and  theological  education."  B,  who  was  a  grand-niece,  was 
fitting  to  enter  Wellesley  College  and  intended  to  obtain  a  collegiate 
and  theological  training  with  reference  to  being  a  missionary  in  the 
Western  States.  Held— 1.  That  grand-nephews  and  grand-nieces  were 
included  under  the  terms  *'  nephews  and  nieces"  as  used  by  the  testa- 
trix. 2.  That  as  the  education  of  nieces  as  well  as  nephews  for  the 
ministry  was  contemplated  by  the  testatrix,  she  must  have  intended  by 
"collegiate  and  theological  education,"  such  academic  and  theological 
training  as  was  available  and  suitable  for  preparing  young  women  to  be 
ministers  of  the  gospel.  8.  That  B  was  entitled  to  the  benefit  of  the 
bequest  from  the  time  she  entered  Wellesley  College  until  her  educa- 
tion should  be  completed.    lb, ' 

5.  A  nephew  had  entered  Wesleyan  University  since  the  death  of  the  tes- 
tatrix and  was  pursuing  his  studies  there  ndth  the  intention  of  entering 
the  ministry.  Held  entitled  to  the  three  hundred  dollars  a  year  from 
the  time  he  entered  college  till  he  had  completed  his  studies  or  had 
abandoned  his  intention  to  pursue  a  theological  course.    lb, 

6.  P,  a  niece,  had  completed  her  education  in  an  institution  for  fitting 
young  women  for  missionary  worlc,  a  year  before  the  will  was  executed 
and  eight  years  before  the  death  of  the  testatrix,  and  had  ever  since 
been  engaged  in  missionary  work.  Held  that  the  bequest  contemplated 
only  future,  and  not  past  cases  of  education  for  such  work,  and  that 
she  was  not  entitled  to  anything  under  the  bequest    lb. 

7#  L,  a  brother,  was  given  a  life  estate  in  the  residue,  "  for  his  personal 
comfort,  to  be  put  in  trust  to  my  executors,  who  shall  see  that  he  is 
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properly  cared  for."  Held  that,  If  neceasa^  for  X*«  persoual  comfort 
and  proper  care  that  a  portion  of  the  principal  should  be  used,  the  ex- 
ecutors were  authorized  to  use  it.    Shepard  v.  Shepard,  24, 

8.  On  an  appeal  from  the  probate  of  a  will  on  the  ground  of  the  incapae- 
'  ity  of  the  testatrix  and  of  undue  influence  used  upon  her,  the  appellees 

being  three  legatees  who  were  her  sons,  it  was  held  that  a  declaration 
of  one  of  the  appellees  against  the  capacity  of  the  testatrix  was  not  ad- 
missible against  the  others,  and  as  all  were  parties  in  the  same  suit,  in 
which  the  verdict  would  affect  all,  could  not  be  admitted  at  alL  Dane's 
Appeal  from  ProbaUf  127. 

9.  The  three  appellees,  with  a  sister  since  deceased,  had  signed  an  agree- 
ment three  years  before  the  will  was  made,  with  regard  to  the  care  of 

.  her  property,  in  wliich  they  stated  the  fact  of  their  mother's  great  age 
and  Incapacity  to  manage  her  property.  This  document  having  been 
laid  in  as  evidence  by  the  appellant,  the  judge  chained  the  juiy  that  it 
was  to  be  regarded  as  merely  the  expression  of  the  opinion  of  the  9ign- 
ers  atithe  time,  and  was  to  be  considered  in  connection  with  and  as  af- 
fected by  all  the  evidence  In  the  case  with  regard  to  the  mental  capacity 
of  the  testatrix.    Held  to  be  correct.    lb. 

10.  One  of  the  appellees  testified  as  a  witness  In  support  of  the  will,  and 
was  asked  on  cross-examination  if  he  did  not  testify  in  the  probate 
court  that  the  testatrix  was  not  competent  to  make  a  will.  The  ap- 
pellees objected  to  the  inquiry,  but  said  they  made  no  objection  to  a 
statement  by  the  witness  of  all  he  said  in  the  probate  court,  which  the 
appellant  declined  to  accept,  and  the  court  excluded  the  question.  Held 
that)  as  it  was  the  right  of  the  witness  to  answer  the  question  by  repeat- 
ing all  that  he  said  in  the  probate  court,  and  as  the  appellant  would 
not  receive  that  ans#er,  the  appellant  could  not  complain  of  the  ruling 
of  the  court  excluding  the  question.    lb. 

11.  One  of  the  appellees  had  some  time  before  expressed  an  opinion  thatr 
the  testatrix  was  not  of  capacity  to  make  a  will.  Held  that  he  was  pro- 
perly allowed  to  explain  his  change  of  opinion  as  the  result  of  informa- 
tion with  regard  to  what  in  law  constitutes  testamentary  capacity.    lb. 

12.  Where  the  question  is  one  of  sanity  or  testamentary  capacity  at  a 
given  time,  the  law  permits  the  evidence  to  cover  a  long  qpace  of  time 
in  either  direction.  It  of  course  weakens  as  the  time  lengthens  and  at 
last  ceases  to  be  of  any  force.  It  is  for  the  jury  to  determine  thi^  under 
proper  instructions  from  the  court.-  lb. 

18.  Where  a  legatee  who  has  taken  part  in  the  procuring  of  a  will  which 
prefers  him  before  the  natural  objects  of  the  testator's  bounty,  stands 
in  a  relation  of  special  confidence  to  the  testator,  as  physician  or  lawyer 
or  spiritual  adviser  or  the  like,  the  law  requires  him  at  the  outset  to 
assume  the  burden  of  proving  that  his  influence  did  not  overcome  the 
free  agency  of  the  testator.    lb. 

14.  But  where  a  mother  lived  with  her  son  and  in  an  intimate  and  confi- 
dential relation,  and  several  years  before  her  death  made  her  will  glvhig 
her  property  nearly  equally  to  her  three  sons,  excluding  the  children  of 
a  deceased  daughter  for  the  assigned  reason  that  previous  provision  had 
been  made  for  them,  it  was  held  that  the  burden  was  not  imposed  upon 
the  son,  of  proving  at  the  outset  that  he  did  not  unduly  Influencei  the 
testatrix.    The  contestant  would  however  have  the  benefit  of  the  infer- 
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ence  to  be  drawn  from  the  opportunities  enjoyed  by  thi  son  for  coercion 
or  persuasion.  Shepard  y.  Shepardf  25. 
16.  For  the  purpose  of  invalidating  the  will  evidence  was  given  of  what 
the  testatrix  had  said.  Held  that  the  court  was  not  improperly  exer- 
cising its  power  in  reminding  the  jury  'Hhat  witnesses  who  undertoolc 
to  repeat  what  the  testatrix  had  said  to  them  on  various  occas.ions  might 
not  have  understood  her  correctly  or  remembered  all  that  she  said;  and 
that  she  might  have  failed  to  express  with  accuracy  the  thought  in  her 
mind."    16. 

16.  A  testatrix  directed  that  one  thousand  dollars  be  safely  invested  by 
her  executors,  and  the  interest  applied,  so  far  as  necessary,  to  keeping 
in  order  her  burial  lot,  and  the  surplus,  if  any,  given  to  *'  some  poor 
deserving  Jewish  family  residing  in  the  city  of  New  Haven."  Held — 
1.  That  the  bequest  for  the  care  of  the  burial  lot  was  valid;  such  be- 
quests being  put  upon  the  same  ground  with  public  and  charitable  uses 
by  Gen.  Statutes,  §  2951.  2.  That  the  bequeM  for  the  benefit  of  poor 
deserving  Jewish  families  was  valid.  3.  That  it  was  no  objection  to 
the  entire  bequest  that  there  were  two  separate  uses  to  which  it  was  to 
be  applied,  with  no  direction  as  to  the  apportionment  between  them. 
4.  That  the  trustees  had  power  to  determine  in  their  discretion  what 
sum  should  be  applied  to  each  use;  also  what  Jewish  families  were 
within  the  condition  prescribed,  and  when  and  to  what  amount  they 
would  expend  the  surplus  for  their  benefit.    Branson  v.  Strousci  147. 

17.  Another  clause  provided  that  a  certain  fund  should  be  set  apart  and 
the  principal  and  income  applied  to  the  support  of  such  of  the  heirs  of 
the  testatrix  as  should  be  in  need  of  pecuniary  assistance.  Held — 
1.  That  the  beneficiaries  under  this  clause  were  to  be  persons  who,  if 
the  testatrix  had  died  intestate,  would  under  the  statute  of  distributions 
have  taken  a  portion  of  her  estate.  2.  That  the  class  consisted  of  per- 
sons living  at  the  time  of  her  death.  8.  That  the  bequest  therefore  did 
not  violate  the  law  against  perpetuities.  4.  That  if  no  member  of  the 
class  described  should  be  in  need  of  pecuniary  assistance,  it  was  the 
duty  of  the  trustees  to  hold  the  fund  to  await  any  future  demand  for 
it;  the  trust  to  terminate  when  the  fund  should  be  exhausted  or  the 
class  cease  to  exist.    lb, 

18.  A  fee  given  by  apt  words  Is  not  to  be  des^yed  or  diminished  except 
upon  clear  language.     Webb  v.  Lines,  154. 

10.  A  testator  by  one  clause  gave  certain  estate  to  his  nephew  A,  charg- 
ing upon  the  legacy  an  annuity  given  to  another  person;  and  by  the 
next  clause  provided  that  '*  in  case  of  the  death  of  ul,"  the  estate  should 
go  to  the  testator's  brother,  if  living,  and  if  not,  to  the  then  living  chil- 
dren of  his  brother  and  their  heirs.  Held  to  mean  the  death  of  A  in 
the  lifetime  of  the  testator;  and  that,  having  survived  the  testator,  A 
took  the  property  in  fee.    lb, 

20.  A  testator  bequeathed  estate  to  trustees  **  for  the  use  of  my  son  E  for 
life,  and  if  he  should  have  children,  to  them  and  their  heirs  forever; 
but  if  he  should  have  no  children,  then  at  his  decease  to  go  equally  to 
my  grandchildren,  their  heirs  and  assigns  forever."  27  died  after  the 
testator,  having  had  no  children.  There  were  several  grandchildren  at 
the  testator's  death.  Held  that  the  grandchildren  took  as  a  class  a 
vested  contingent  remainder  at  the  death  of  the  testator,  subject  to  be 
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divested  by  tfie  birth  of  a  child  to  JEf  and  that  the  class  opened  to  let  in 
after-born  grandchildren.    Beckley  v.  ^^ngwelly  163. 

21.  Whether  an  executory  devise  may  in  any  case  so  far  vest  as  to  be  a 
transmissible  and  devisable  interest  during  the  continuance  of  the  first 
estate:  Qiccere.    lb. 

22.  A  will  was  executed  in  this  state  In  1879,  which  was  attested  by  three 
witnesses,  who  subscribed  their  names  as  such  in  the  presence  of  the 
testatrix,  but  n^t  of  each  other.  The  statute  then  in  force  required 
that  the  witnesses  should  subscribe  in  the  presence  of  each  other.  In 
1885  a  statute  was  passed  in  these  words:  **  No  will  or  codicil  shall  be 
valid  to  pass, any  estate,  unless  it  be  it  writing,  subscribed  by  the  testa- 
tor, and  attested  by  three  witnesses,  each  of  them  subscribing  in  his 
presence."  The  testatrix  died  in  1888.  Held— 1 .  That  the  act  of  1885 
could  not  be  construed  as  having  a  retrospective  operation.  2.  That 
the  execution  of  the  will,  not  being  valid  by  the  statute  in  force  when 
it  was  made,  did  not  become  valid  by  the  act  of  1885.  Lane^8  Appeal 
from  Probate^  182. 

28.  A  testatrix  gave  estate  in  trust  for  her  grandchild  S,  then  thirteen 
years  of  age,  during  her  miuoilty ;  to  be  *'  paid  over  to  her  as  her  indi- 
vidual property  "  when  she  became  twenty-one;  at  her  decease  to  go  to 
her  children  surviving  her,  if  any,  and  to  representatives  of  deceased 
children,  they  to  take  '*as  /8  would  take  said  profterty;"  and  if  no  chil- 
dren, then  to  the  children  of  G  and  their  heirs.  The  property  was 
mainly  personal.  Held — 1.  Tliat  by  the  decease  of  8  was  meant  her 
death  at  any  time,  and  not  merely  before  the  death  of  the  testatrix. 
2.  That  8  therefore  took  only  a  life  estate.  3.  That  she  was  entitled 
to  the  possession  of  the  property  on  reaching  the  age  of  twenty-one, 
without  taking  the  proceedings  or  giving  the  bond  provided  for  in  Gen. 
Statutes,  §  559.    8tone  v.  McEckron,  194. 

24.  By  a  will  executed  in  1881  estate  was  bequeathed  to  B,  **  in  trust  for 
the  Protestant  Episcopal  Society  of  Branford,  the  income  to  be  given 
to  the  poor  of  the  society."  One  witness  to  the  will,  and  the  wife  of 
another,  were  at  the  time  of  its  execution  members  of  that  society. 
By  statute  a  bequest  to  an  attesting  witness  was  void.  Held  that  the 
bequest  was  not  affected  by  the  fact,  either  that  the  witness  and  the 
wife  might  become  entitled  as  poor  of  the  society  to  the  help  provided 
for  by  the  bequest,  or  that  as  membei's  of  the  society  they  had  an  inter- 
est in  its  receiving  the  bequest.     Goodrich's  Appeal  from  Probate,  275. 

25.  The  rule  that  the  validity  of  a  bequest  to  any  society  or  community 
shall  not  be  affected  by  the  fact  that  an  attesting  witness  is  a  member 
of  it,  lias  since  been  made  matter  of  statute.    Gen.  Statutes,  §  539.    lb. 

26.  There  was  in  the  town  of  Branford  but  one  religious  association  or- 
ganized under  and  subject  to  the  constitution  and  canons  of  the  Pro- 
testant Episcopal  Church  in  the  diocese  of  Connecticut,  and  the  name 
of  this  was  Trinity  Parish.  Held  that  this  parish  was  the  society  in- 
tended.   76. 

27.  Under  the  laws  of  the  state  Trinity  Parish  In  the  town  of  Branford 
is  a  corporation;  and  by  the  canons  and  rubrics  of  the  Protestant  Epis- 
copal Church  in  the  diocese  of  Connecticut  lu  rector  is  its  duly  appointed 
agent,  with  power  and  under  obligation  to  determine  what  persons  in 
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the  parish  are  poor  and  shall  be  relieved  from  money  given  to  the  pai^ 
ish  for  that  purpose.    Stone  ▼.  McEckron,  194. 

28.  And  held  that,  as  the  use  in  the  present  case  was  charitable  within 
the  statute,  and  there  were  beneficitfries  who  as  a  class  could  be  identi- 
fied, and  the  parish  could  through  its  rector  select  the  individuals,  the 
bequest  was  valid.    lb. 

29.  And  held  not  necessary  that  there  should  have  been  at  the  death  of 
the  testator  any  members  of  the  class  for  whose  benefit  he  made  the  be- 
quest. The  court  would  take  notice  of  the  fact  that  the  poor  are  al- 
ways to  be  found.    Ih, 

80.  The  law  therefore  would  not  regard  such  a  charity,  which  must  go 
into  operation  as  soon  as  there  should  be  any  person  in  the  parish  need- 
ing relief,  as  so  long  postponed  as  to  offend  the  law  against  perpetui- 
ties,   lb, 

81.  And  held  that  the  trustee  was  to  hold  the  principal  of  the  fund;  also 
the  income,  until  he  should  be  required  to  expend  it  for  the  relief  of  the 
poor  of  the  parish,  upon  the  determination  and  request  of  its  rector; 
with  liability  to  account.    lb, 

82.  If  the  parish  should  neglect  to  point  out  the  beneficiaries,  the  court 
would  appoint  another  instrumentality,  upon  the  principles  which  would 
govern  it  in  appointing  a  trustee.    lb, 

33.  A  bequest  to  A  and  in  case  of  his  death  to  B,  means,  in  the  absence 
of  anything  else  in  the  will  that  is  decisive,  the  death  of  A  in  the  life- 
time of  the  testator;  and  If  A  survives  the  testator  he  takes  the  bequest 
absolutely.    Johnes  v.  Beer 9^  295. 

84.  And  where  estate  was  given  in  trust  for  the  use  of  the  testator's  wid- 
ow for  life,  and  after  her  death  to  be  converted  into  money  and  divided 
among  his  children,  and  in  case  of  the  death  of  any  of  the  children  the 
share  of  the  decedent  to  go  to  his  or  her  issue,  If  any,  and  if  none,  then 
to  the  surviving  children  or  their  issue,  it  was  held  that  the  jsreneral  rule 
applied  and  that  the-  children  surviving  the  testator  took  their  shares 
absolutely,  subject  to  the  widow's  life  use.    lb. 

35.  The  testator  gave  the  residue  of  his-estate  to  a  trustee,  to  be  converted 
into  money  upon  his  decease,  and  the  same  to  be  divided  into  four  equal 
parts,  and  one  part  paid  to  each  of  his  four  children  absolutely;  with  a 
provision  that  if  either  of  his  children  should  die  **  before  he  or  slie 
shall  have  received  his  or  her  share  "  it  should  go  to  his  or  her  lawful 
issue,  if  any,  and  if  none,  to  his  surviving  children  or  the  issue  of  such 
as  might  have  died.  Held  that  the  words  **  shall  have  received  his  or 
her  share  *'  were  the  legal  equivalent  of  the  words  "  shall  have  become 
entitled  to  receive  his  or  her  share,"  and  that  the  cliildren^  surviving 
the  testator,  took  absolutely  at  lils  death.    i&.. 

86.  In  the  absence  of  a  clear  manifestation  of  intent  on  the  part  of  a  tes- 
tator to  postpone  to  an  uncertain  time  after  his  death  the  vesting  of  the 
title  to  his  estate  in  his  children,  the  law  prefers,  and  presumes  that 
he  intended^  that  it  should  vest  at  the  moment  when  the  will  becomes 
operative.    16. 

87.  A  will  pave  to  W  and  his  wife  the  "  use  and  improvement"  of  certain 
estate  "during  their  natural  lives,"  with  the  following  further  provi- 
sion :  "  Should  it  be  necessary  for  their  personal  comfort  to  use  any 
portion  of  said  property,  it  is  my  will  that  they  do  so,  exercising  good 
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judgment,  and  saving  as  mnch  of  it  as  possible  for  the  children  born  to 
them."  Held— 1.  That  the  life  estate  given  to  TTand  his  wife  was 
not  enlarged  to  a  fee  by  the  provision  that  they  might,  if  necessary,  nse 
any  portion  of  the  property  for  their  personal  comfort.  2.  That  the 
remainder  was  given  to  the  children  of  W  and  his  wife,  and  not  to  the 
heirs  of  the  testatrix  generally.  Peckham  v.  Lego,  553. 
88.  The  words  "necessary  for  their  comfort,"  held  to  mean  "necessary 
for  their  support."    lb. 

39.  While  W  and  his  wife  were  to  exercise  their  judgment  as  to  what  was 
necessary  for  their  support,  their  judgment  was  not  final,  but  could  be 
reviewed  by  a  court  of  equity  or  by  the  probate  court.    lb, 

40.  They  were  to  take  what  was  needed  in  reference  to  their  situation  and 
condition  in  life.    lb, 

41.  The  court  will,  if  possible,  avoid  any  construction  of  a  will  that  will 
result  in  partial  intestacy.    lb, 

WITNESS.    ' 

1.  The  statute  (Gren.  Statutes,  §  1008,)  provides  that  "no  person  shall  be 
disqualified  as  a  witness  by  reason  of  his  conviction  of  a  crime,  but  such 
conviction  may  be  shown  for  the  purpose  of  affecting  his  credit" 
Held  to  apply  only  to  the  class  of  witnesses  who  were  before  the  pass- 
age of  the  act  disqualified  at  common  law  by  conviction  of  an  infamous 
crime.    Card  v.  Foot,  427. 

2.  And  held  therefore  that  the  conviction  of  a  witness  for  a  petty  offense, 
could  not  be  shown  for  the  purpose  of  affecting  his  credit.    lb, 

3.  Questions  put  to  a  witness  must  not  assume  facts  to  exist  of  which 
there  had  been  no  evidence,  nor  that  particular  answers  had  been  pre- 
viously given  which  had  not  been.     Stale  v.  Duffy,  526. 

4.  But  the  allowance  of  such  questions  is  not  a  reason  for  granting  a  new 
trial  where  the  questions  were  unimportant  and  no  harm  can  have 
been  done  to  the  adverse  party.    lb. 

5.  The  matter  of  allowing  counsel  in  the  cross-examination  of  a  witness 
to  inquire  as  to  matters  outside  of  the  case  for  the  purpose  of  testing 
the  recollection  of  the  witness,  is  largely  one  for  the  discretion  of  the 
court.    lb. 
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List  of  obituary  sketches  in  Connecti- 
cut REPORTS 

Mr.'  Day,  when  Reporter,  inserted  in  the  appendixes  of 
Vols.  18, 14  and  15  brief  notices  of  leading  lawyers  of  his 
day  and  of  the  period  immediately  preceding,  which  do  not 
pretend  to  be  sketches  of  character,  but  are  styled  by  him 
merely  **  statistics  of  members  of  the  bar."  Many  of  the  per- 
sons included  were  still  living  at  the  time. 

Volume  13  contains  notices  of  the  following  lawyers: 
Stephen  Mix  Mitchell  ;  Jonathan  Brace  ;  Sylvester 
Gilbert;  Hezekiah  Huntington;  Simeon  Baldwin; 
Theodore  Dwight;  David  Daggett;  John  Cotton 
Smith  ;  Augustus  Pettibone  ;  Nathaniel  Terry  ; 
Thomas  S.  Williams  ;  David  S.  Boardman  ;  David  C. 
Sanford. 

Volume  14  contains  the  following:  Noah  Webster; 
Calvtn  Goddard;  Roger  Minot  Sherman;  Calvin 
WiLLEY :  Seth  p.  Beers  ;  Samuel  Church. 

Volume  16  contains  the  following :  Elizer  Goodrich  ; 
Timothy  Pitkin;  Jonathan  W.  Edwards;  Calvin 
Butler;  Walter  Mitchell ;  Joseph  Trumbull;  Hen- 
ry Strong;  Jabez  W.  Huntington;  Henry  M.  Waite; 
William  L.  Storrs  ;  Nathaniel  Smith  ;  Noah  B.  Ben- 
edict ;  Charles  B.  Phelps  ;  Judson  Canpield;  James 
Lanman;  Jirah  Isham. 


The  strictly  obituary  sketches  commence  with  the  twen- 
tieth volume,  and  are  as  follows : 

Vol.  Page 

David  Daggett, 20        IVefix 

Samuel  Church,        .....    28  665 

Thomas  Day, 28  668 

Calvin  W.  Phillko,  .        .        .        .        .26  112 

Elihu  Spencer, 27  271 

Francis  Parsons, 29  604 

(685) 
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LIST  OF  OBITUARY  SKETCHES. 


Lucius  F.  Robinson, 
William  L.  Stoebs,   . 
Thomas  S.  Williams,     . 
Jonathan  Babnbs,    . 
Dennis  Kimberly,  . 
Mabtin  Welles, 
RoGEB  S.  Baldwin, 
David  C.  Sanfobd,    . 
Norton  J.  Buel,     .        .   ' 
Seth  Terry, 
Charles  Hawley, 
William  W.  Ellsworth,  . 
Josiah  M.  Cabteb, 
Henry  M.  Watte, 
Joel  Hinman, 
Thomas  B.  Osborne,  . 
Charles  Cha^^man, 
Isaac  Toucey,    . 
John  H.  Brockway, 
Thomas  C.  Perkins,  . 
Henry  K.  W.  Welch,     . 
Henry  Dutton,  . 
Julius  L.  Strong,  . 
Ralph  I.  Ingersoll,  . 
Thomas  B.  Butler, 
William  Hungerford, 
Ralph  D.  Smith,     . 
George  Pratt,  . 
Daniel  P.  Tyler,  . 
Heman  H.  Barbour,  . 
Henry  H.  Starkweather, 
Samuel  C.  Morgan,  . 
Nelson  L.  White,  . 
Orris  S.  Ferry, 
Eleazer  K.  Foster, 
Isaac  M.  Sturges,     . 
Ezra  Hall,     . 
Israel  M.  Bullock,  . 
Alfred  Blackman, 
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LaFaybttb  S.  Fosteb, 
Calvin  G.  Cheld,   . 
Hekey  Whttb,   • 
Chables  Iybs, 
Gideon  H.  Hollistkk, 
Origen  S.  Seymoub, 
LoBEN  p.  Waldo, 
Samuel  Ingham,     . 

RiCHABD  D.  HUBBABD, 
ROGEB  AVBBILL, 

CELA.BLES  F.  Sedgwick, 
Samuel  H.  Huntingtox, 
William  C.  Cbump,    . 
Moses  Culveb, 
Daniel  Chadwick,    . 
HiBAM  Goodwin,    . 
Edwabd  L.  Cundall, 
Goodwin  Collieb,  . 
Andbew  C.  Ldppitt,  . 
Gbobge  C.  Woodbuff, 
Mahlon  R.  West, 
Amos  S.  Teeat,  .    . 
Dexteb  R.  Wbight,  . 
DwiGHT  Mabcy, 
Joshua  B.  Febbis, 
John  S.  Beach, 
Fbancis  Fellowes,    . 
GiLBEET  W.  Phillips, 
David  B.  Booth, 
Chauncey  F.  Cleveland, 
Henby  Rogebs,  . 
Henby  E.  Pabdee,  • 
Geobge  H.  Watbous, 
William  T.  Minob, 
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